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CANADA:  NATIVE LAND RIGHTS AND NORTHERN DEVELOPMENT*

Canada as a Nation State and How This Relates to Northern Development

One can assert that Canada is at present at least the equal of
any of the advanced societies in the world. Canada has all the tech-
nological benefits of the advanced industrial society with the attendant
high standard of living in a material sense. This growth has also
afforded Canadians the delivery of social services by the public sector
at a very high level. However, the growth of the Canadian industrial
state has not yet so changed the social and physical environment so as
to compromlise traditional and basic values. Canada is truly a free
soclety with the traditional core values and institutions remaining
intact.

True, tne forces of significant economic and cultural change
constitute a threatening challenge to Canada. Canada is at the turning
point of its history. How does it go forward, preserving and maximizing
the advantages of an industrial and free society, and maintaining a high
quality of life?

Compare Canada's position with those nations with which Canada
has significant ties. Great Britain and France are the charter cultures
of Canada. Although those nations may maintain their quality of life,
one must question whether they have viable economies. Canada’s economy
and culture can never escape the enveloping shadow of its all-powerful
neighbour, the United States. Yet while the United States may continue
to have a viable economy, one can argue there is no longer a maintainable
quality of life.

Clearly, Canada does not want to go the route of either Great

Britain or the United States. Canada is a country with a future. Canada



is the second largest country in size in the world (after Russia) with
only 23 million people, with a Gross National Product of $176 billion,1
and adequate natural resources. It has the cultural heritage, industrial
capacity, and continuing social and physical enviromment to take its
placc in history as a unique and model society.

What are the present problems faced by Canada, and how does
northern development fit into this context? One must identify the forces
which threaten Canada's economic and environmental viability and hence,
the future.

A fundamental problem of the advanced industrial democratic
society in North America is the growth of large, monolithic institutions,
specifically, big cities, corporations, governments, and unions. All
these institutions, functionallv necessary and still beneficial in terms
of goals, have grown to the point where the checks and balances of the
former frontier society are no longer present. These institutions continue
to serve the legitimate needs of the institutional self-interest, but with
the loss of checks and balances tend to get out of control. This
phenomenon is accelerated by the fact that the institutions (government
and the multinational corporations in respect to the northern develop-
ment issue) have an intertwining relationship. The unchecked growth of
the instituction, in its self-interest, becomes counter-productive to the
larger public interest.

The result is continuing quantitative development, often with
a greater loss in terms of the qualitative development of society. Thus
there is the paradox of the growing but disintegrating society. This is
not to argue for no growth. We must have industrial growth. But if
Canadians are truly to have a quality society, growth must be balanced

by having duc regard to all factors relevant to the public interest.



Noxthern Development and Tnstituti

Decision-taking

A prime example in recent years of the phenomenon of the
unchecked big institution is in respect to its contribution to domestic
inflation. The ability of the big union in either the public or private
sector to demand a higher wage which can be easily passed along by
government through raising revenues or the multi-national corporation
through raising prices, resulted in cost-push inflation. Coupled with
demand-pull inflation due to ever—increasing big-government spending,
and international inflation, Canada had double digit inflation. With-
out a viable economy, the other more basic freedoms are inevitably
diminished. Wage and price controls were introduced in October, 1975,
for a three year period. In the Government's view, this gives some respite
until values can change. One can agree with the need for economic
regulation through wage and price controls in the short term. But
what is truly needed in the long term is modified or new institutions
80 as to preserve and enhance traditional core values. Thus, for
example, the adversarial collective bargaining process of the present
could bemodified by new mechanisms to ensure that the public interest
is truly met.

Focusing upon questions relating to northern development,
let us consider a few examples. In respect to multi-national corporations
and the development of oil and gas, the competitive market system
worked well in the 1950's and 1960's, with the result that the price of
oil and gas actually fell between 1950 and 1970. However, with the
external OPEC cartel in 1973, and an insufficient domestic supply to meet
demand, the price inevitably increased dramatically. Moreover, the

Canadian petroleum industry is 95% foreign controlled,zand this control



is concentrated amongst the five multimnational giants. Government
intervention was necessary in respect to pricing, whether to ensure that
the domestic price was kept lower than the international price,

or to appropriate the windfall profits to the public sector, or to
ensure the profits went to exploration and development in the higher
cost froatier areas. The quite legitimate corporate self-interest of
maximization of profit was inconsistent with the public interest.

Another example is seen in the natural resources sector of
public policy-making. There is a need for new public agencies in respect
to both the policy advisory and the regulatory functions. The National
Energy Board (N.E.B.), a quasi-independent public agency, performs
both the advisory and regulatory functions in respect to important
national energy question. It is a mistake to marxy together these
functions .3 During the critical period of decision-making in respect to
northern development, 1968-1972, the chairman of the N.E.B. was a
member of the intra-governmental advisory committee on northern
development policy. The main element of policy development at this
time was perceived as doing everything possible to guarantee Canadian
oil, thought to be in great surplus, access to U.S. markets in the
face of threatened competition from the discovery at Prudhoe Bay, Alaska
in February, 1968.4 Thus, the N.E.B. would hardly provide alternative
policy suggestions, or criticism, to such a policy.

In terms of northern development policy formulation and
regulation, one can see the problem of the modern monolithic institution
in the extreme.

One must appreciate the Canadian mentality. We have been
very much a frontier society well within the last 100 years. The

growth ethic is firmly embedded as a present intuitive value. Moreover,



the proximity to the United States has easily led a willing Canada

to be a mirror-image society. Given the strong industrial base coupled
with post-war opportunity, it was inevitable that in both societies the
development and consumptive ethic would dominate any other considerations
over the past thirty years.

Being a branch-plant, limited market economy, with supposedly
unlimited natural resources; it was both necessary and easy to sell
natural resources to generate the foreign exchange necessary to support
the trading deficit in the consumer goods sector.® The effort of
Government in the development of the minerals industry was premised
upop growth and exports being desirable. That was the intuitively
perceived public interest. Thus, the '"northern vision' of Prime
Minister Diefenbaker, a manifestation of the growth ethic, had immense
appeal to an electorate which gave him the largest election victory in
Canada’s history in 1958. Growth on any terms was seen as inevitable
progress, and the north was considered a hinterland supportive of the
southern, urban metropolis.

Exploration permits for northern Canada were made available in
the 1960's on easier terms than anywhere else in the world,7 and with-
out any prior land use planning or environmental regulation.

Moreover, with the Prudhoe Bay discovery in February, 1968, near
hysteria came to government policy and decision-makers at both the
federal and provincial level.8 Canadian petroleum had to be assured of
the American market, in the face of the threat of a glut of American
oil and gas from Prudhoe Bay. Canadian exports would be assured by
facilitating American utilization of Prudhoe Bay through allowing oil
and natural gas to be transported across Canada to the United States.
Canada would strive for a continental energy policy, if not stated or

recognized as such, with northern pipelines serving to more closely
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link Canada's petroleum reserves into the American market, thus enhancing
the possibility for contiuuing and increasing Canadian exports. How
times change for only five years later in October 1973, Canada was to

experience with the rest of the world the energy crisis.

The Nerthwest Territories and Yukon Territory as

urjicdictions

by 2

and_the Decision-Making Process

The Northwest Territories and Yukon Territory, being federal

jurisdictions,9 mean there is no check upon the federal use of power by

a provincial government. The Territorial governments are weak, derivative
governments beholden to Ottawa.l0 They have no role in non-renewable
resource management. This means there is no check upon federal decision-
making by another level of government.

Moreover, within the structure of the Federal Government, the

Northern Natural Resources and Environmental Branch of the Department of
Indian and Northern Affairs has a decision-making power unconstrained in
any significant way by other departments. Native peoples' affairs is

dealt with within the same department in which the Northern Natural Resources
and Environment Branchll is paramount. Similarly the conservation
interest, represented by the National Parks Branch, is submerged as
well within this department. Although the conflict between the northern
native peoples' interest, the conservation interest and the northern
development interest is obvious, it is submerged and controlled at the
bureaucratic level. In effect, the northern development interest is by

far the dominant interest in fact in policy formulation going to the
Minister and Cabinet, and in northern jurisdictional control. The
Northern Development Branch controls the issuance of exploration permits.12
Moreover, the Branch initiates, administrates and enforces the regulations

for environmental protection.l3
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Finally, the Government itself is often the developer through
Panarctic Oils Ltd., and this will increase with the recently created
Petro Conada.l® When the government becomes the developer, the regu-
lated becomes the regulator. The board of directors of Petro Canada
and Panarctic include civil servants whose duties are administrating
the regulations constraining development. Hearsay suggests Panarctic
is onc of the worst environmental offenders in Canada's Arctic.

The overall effect is that the Arctic is a monolithic jurisdic-
tion effectively controlled by a federal bureaucracy whose stated and
main goal is development, whatever the name of the Branch might
euphemistically suggest. The policy advisory, regulatory, and developer
roles are all largely within a single bureaucracy with no significant
checks upon it, nor any .balancing factors. The branch of Government which
has the goal of northern development has the power to submerge and
defeat the competing native peoples' and conservation interests. Thus,
there are no checks and balances and, consequentially, inadequate plan-
ning, ineffective control, and failure to ensure that other aspects of
the general public interest have a meaningful part in decision-making.

Moreover, the process is largely secret with access to the
critical information limited just to government, and industry with the
consent of the government.15 The history of northern development in
Canada demonstrates how government has paid relative lip-service to
native peoples' and environmentalists' concerns, while all the time
pressing relentlessly forward for resource development, largely under
foreign ownership and control.

One could give many examples of decisions made in respect to
northern development which may have been different had there been a
decision-making process allowing effectively for all the necessary

inputs. A contemporary example is illustrative.
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On April 16, 1976 the federal Cabinet decided to allow drilling

for oil and gas in the Beaufort Sea, that part of the Arctic Ocean

along the coast of the western part of the Northwest Territories, and

the coast of the Yukon and the Alaskan North Slope. The drilling

would take place about fifty miles offshore. The only drilling in

the Beaufort Sea to that time had been from artificial islands constructed
in shallow water close to the Mackenzie Delta.

Dome Petroleum had received approval in principle to a drilling
program in July, 1973 from the federal Cabinet after private meetings
between exploration companies and government officials. This was
without consulting the Inuit who use the area for hunting and fishing,
and notwithstanding the fact that no government agency had studied
the environmental hazards even though the Beaufort Sea represents an
ecologically sensitive areca. Indeed, the memorandum to Cabinet prepared
by the Department of Indian and Northern Affairs said the environmental
risk was low. The Department had done no research and proposed no research.

However, the native peoples and environmentalists learned of
the plans and protested, and the matter came before the Cabinet, which to
its credit, in giving approval required an in-house environmental
research program conducted jointly by the Department of the Environ-
ment and industry as to the possible environmental impact of the
drilling. The study was viewed at its inception by most onlookers as
mere window-dressing. However, the resulting report was sufficiently
skeptical that the Minister of the Environment opposed the drilling. The
report indicated that the problem of sea ice means operations in the
Beaufort Sea differ significantly from those in other climates. If there
is an oil blowout (the chance of which is estimated by the report as

being somewhere between one in 1,000 and one in 10,000) it might well
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be impcssible to drill a relief well to stop the spill before the fall
pack ice moves in, about October 15. It might be impossible to drill
a relief well for many months, with the blov-out continuing, out of
control. Some scientists predict such a blow=-out would constitute an
ecological disaster in the magnitude of the world's worst,

Even the U.S. State Department requested a delay in approval
because of the need for further environmental impect assessment, and
the danger to adjacent Alaskan waters and shore. Moreover, Canada's
willingness to run undue risk in offshore exploratiocn seems somewhat
inconsistent with Canada's assertion at the Law of the Sea Conference for
the right of a coastal country (Canada has the longest coastline in
the world) in international law to declare an international economic
zone extending 200 miles off its coasts in which the coastal country
would have jurisdiction to prevent pollution.16

The permits affording Dome exploration rights had been issued
in 1969, and as mentioned, approval in principle to drilling had
been given by the Cabinet in July 1973. When final approval was sought
from Cabinet, and given in April 1976, one argument in favour of approval
was that Dome had vested rights and had put some $150 million into
drilling ships which were almost ready to embark for the Arctic.

Thus, at the very least, the unchecked bureaucratic northern develop-
ment interest had created a situation which made it very difficult to

further postpone drilling in the Beaufort Sea.l?

Arctic Native Peoples' and Land Claims

Canada's native peoples number approximately 500,000 or
about 2 1/4% of the total population. Sovereignty of New France
passed to Great Britain by conquest in 1760, and was followed by the

Royal Proclamation of 1763,18
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which affirmed Indian property rights under British sovereignty. The
centralization of authority through the Royal Proclamation to deal with
native pecples and their property rights was continued in the constitu-
tional framework at Confederation of the Canadian provinces in 1867, the
authority to deal with "Indians, and Lands reserved for the Indians" being
given to the federal Parliament by s.91(24) of the British North America Act.l?
The Treaty making process intended by the Royal Proclamation for the
svrrender of Indian property rights accelerated after Confederation, cul-
minating in land cession Treaty No. 11 in 1921. About 125,000 Indians
today are descendants of those Indian nations entering into treaties. Land
cession treaties cover about one-third of Canada. The limited case law
in Canada in respect to the legal nature of these Indian treaties has
held the treaties to have only a legal status equivalent to that of ordi-
nary contracts, and hence are subject to unilateral abrogation by Parliament.20
The more general question of Indian sovereignty has not received much
analysis in Canadian law. British, and subsequent Canadian, sovereignty
is..assumed in all discussions of the recognition of native rights by Ing-~
lish and Canadian law. The only legislation enacted by Parliament under
its constitutional authority has been the Indian Agﬁi (which had its birth
in pre-Confederation legislation), but this special legislation affects
very significantly the lives of the 271,000 statuszz(treaty and nontreaty)
Indians. The historical twin policy goals of the Act, being protection and

assimilation into the dominant society through the mechanism of rigorous
paternalism, paradoxically have been a main contributing cause of the

Indian plight, namely, the loss of identity and pride, living in a state
of debilitating unilateral dependence, and being in a resultant signifi-
cantly disadvantageous economic, educational, and social position.

In the past few years provisions of the Indian Act have been tested

before the courtsZ23as being discriminatory and thus in conflict with the
federal Canadian Bill of Rights, enacted in 1960.2%4 The latter Act re -
cognizes and is protective of fundamental individual freedoms of intrinsic
value to the whole of Canadian society. In this sense, the Canadian Bill
of Rights is only protective of the values of the dominant society. Its
language is not necessarily protective of the values of minority group

rights. Moreover, at least one of the lower court decisions interpreting
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the Lill of Riphts Lok ao cgalitarian approach.zs That is, because
the Indian Act sets apart ome racial group, it is thereby inherently dis-
criminatory without further consideration, aund in conflict with the Bill
of Rights. However, the courts have not yet been faced squarely with the
question of special legislation premised on a policy of protection and
enhancement of minority rights as a group.

The cession of treatymaking in 1923 was followed by a period of quietude
until the 1960's when the unilateral abrogation by Parliament of treaty
rights, in particular hunting and fishing rights guaranteed by the treaties,
became a dominant issue.?® In Junc 1969, the Government's White Paper27
asserted that special laws for native peoples were ipherently discriminatory,
that egalitarianism wos the true path to progress, and that the Covern-
ment should not respect unsurrendered native land rights. The White Paper
was emphatically rejected by native peoples.28 In 1973 a case in the North-
west Territories raised for the first time the basic question whether the
literal words of the treaties are in fact representative of the true under-
standing of the Indian people at the time of treatymaking.29 Moreover,
there is some suggestion of forgery. Was there truly a legally effective
surrender of native title?

In the past five years, with the explosive northward expansion of the
dominant society in pursuit of the exploitation of natural resources, the
question of Indian title in the Mackenzie Valley area (being 400,000 sq.
miles and purportedly surrendered under treaties #8 and #11) and Indian
or Inuit title in nontreaty'areas (the balance of the Northwest Territories,
the Yukon Territory, and Arctic Québec) has become the focal point in the
subject area of native rights in Canada.30 In Canada's north, native
peoples constitute a significant percentage of the population (in some
areas a majority), and the people still continue to use their traditional
land base with the consciousness of a food gathering tribal society.There
is a recently completed Land Use and Occupancy Study3l which sets forth
comprehensively that the 15,000 Inuit in the Nerthwest Territories still
use and occupy 1.23 million square miles (866,600 of land, 371,000 of water),

In the Northwest Territories, there are about 7,000 status treaty
Indians and perhaps 6,000 nonstatus Indians living along the MacKenzie
River Valley, and some 15,000 Inuit (who never signed treaties and who can~-
not have status under the Indian Act). In the Yukon Territory there are
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about 3,000 status (nontreaty) Indians and perhaps an equal number of
nonstatus Indians. In Arctic Québec there are about 6,500 status (but
nontreaty) Indians and 3,500 Inuit. There are about 2,000 Inuit in New-
foundland (Labrador).

With the competing land uses of exploration for oil and gas, or
other minerals, or hydroelectric projects, the land tase of all these
people is greatly endangered. In particular, the possibility of a Mackenzie
Valley natural gas pipeline dictates the urgency of fair, legislated land
claims settlements in the Northwest Territories and Yukon Territory. A land
claims settlement was made in November, 1975, in respect to Indian and
Inuit claims in Arctic Quebec, where the James Bay hydroelectric project
is under present construction. Native land rights and northern development
are at present the most acute source of friction between native and non-
native society in Canada.

Thare are three major projects: the $13.6 billion James Bay Hydro-electric
project, already under construction, the proposed Mackenzie Valley natural
gas pipeline, and the soon to be proposed Polar Gas pipeline.

The Mackenzie Valley natural gas pipeline controversy involves
the largest projected commitment of private capital in the history of Canada.
Debate about this project has covered a broad range of matters, including
native land claims, environment protection, existing gas supply and gas
export policy, and economic impact. There are actually three alternative
proposals under consideration.

The first is the application before the N.E.B. of Canadian Arctic
Gas to build a 48-inch $8.4 billion pipeline extending from the 49th
parallel north and thence twin spurs to the Mackenzie Delta and to
Prudhoe Bay, in Alaska. This applicant contends that the gas supply from Alaska
alone will provide the threshold volumes of natural gas necessary to achieve an
economic link to the limited proved reserves of the Mackenzie Delta,
and without utilizing Alaskan gas, such access to Canadian supplies in the
western Arctic would be prejudiced for many years. Thus, the Canadian
Arctic Gas proposal would use the same pipeline facility to bring gas
from Alaska and the Mackenzie Delta to southern Canada and the U.S.,

each country receiving the quantity of throughput gas it contributed at source.
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The second applicant is Foothills Pipelines Ltd., which is proposing
"The Maple Leaf Project'. This $3.06 billion project conceives of a
smaller, lower pressure 42-inch mainline from the Mackenzie Delta to the
northexrn perimeter of the Province of Alberta, where it will connect with
the existing Alberta gas trunk line facilities to deliver western Arctic
gas to points west, south, and east in Canada. TFoothills argues that an
Alaskan tie is unnecessary, and that regulatory approval of its proposal would
catalyze sufficient exploratory activity that the necessary threshold
reserves would soon be found in the Mackenzie Delta area. Foothills also
disputes the contention that the Arctic Gas 48-inch system offers economies-of-
scale that can meaningfully improve upon the proven efficiency of the 42-inch
system.

The third proposal is for what is called the "Alcan Route". This
undertaking is supported by Foothills, and consists of Alberta Gas Trunkline,
West Coast Transmission, and Pacific Northwest Pipelines. They propose
bringing Alaskan gas south by means of a gas line extending from Prudhoe
Bay to Fairbanks and thence to northern British Columbia and Alberta via
the Alaska Highway right-of-way, and then to the north-western U.S.A.
by way of existing pipeline systems. Acceptance of this third proposal
would defeat the Arctic Gas application, and would presumably eventually
result in the Foothills Project, once greater gas reserves in the western
Canadian Arctic become established, and the threshold in reserves is
reached to make the proposed Foothills pipeline economically viable.

In opposition to Canadian Arctic Gas as well, is a U.S. entity, El Paso,
which has applied before the American regulatory authorities to construct a
natural gas pipeline to carry Prudhoe Bay gas across Alaska following the
Alyeska oil pipeline route. The gas would then be liquefied and shipped by
tanker, probably to California. If El Paso is successful, it means the
Canadian Arctic Gas proposal must fail.

It is expected that the Polar Gas Project will apply to the N.E.B. in
1977 for the necessary authority to construct a more than $10 billion

natural gas pipeline from the Arctic Islands. This pipeline would move gas up
to 3,200 miles southward and across up to 170 miles of Arctic Ocean channels

with some depths for crossings exceeding 600 feet. While there are two
main alternative possible routes, the probable one is down the west side

of Hudson Bay through Manitoba and Ontario.
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Underlying the specific concerns in respect to land and treaty
rights is the more pervasive claim by all native peoples in Canada for
their realization of more basic human rights - that is, true general
equality of opportunity in fact so that native peoples will be able to gain
the self-expression and self-realization readily available to and achieved

32

In my view, northern land claims settlements offer the opportun-

by other Canadians,

ity of a significant mechanism whereby native cultural identity can be
retained, so far as possible, and on the other hand, equality of oppor-
tunity can be effectuated within an integrated, emerging northern
industrial society.

Given the competing cultures of Canada - a dominant society which
values the vast northern land base primarily for its exploitative, de-
velopment potential and a minority native peoples whose consciousness and
life-style are rooted in an autochthonous culture - is there any possibi-
lity of rcalistically thinking that there can be a land claims settle-
ment, or more general native peoples' policy, which truly meets the criteria

of fairness and the general Canadian public interest?

Recent Court Developments in Respect to the Question
of Native Title and Related Political Developments

The Federal Government had expressly stated in the 1969 White Paper33
that native land rights, apart from those as part of treaty rights, would
no longer be recognized. The native peoples, in seeking redress for the
loss of their lands and traditional rights in the early'70's, had to
pursue their claims through the only forum available, the courts. It is
useful to review briefly three major court cases.

The non-treaty Indian Nishga nation of Northwestern British Columbia
commenced court action in 1968 seeking a declaration that their native
title had never been extinguished in respect of a large land area in the
Nass River Valley of British Columbia. The Nishga Indians lost in the
trial court34 and on appeal the British Columbia Court of Appeal held that
the Royal Proclamation of 1763 did not apply to British Columbia and fur-
ther, that there could be no judicial recognition of native title.35 The
Nishgas appealed to the Supreme Court of Canada and a decision was
rendered January 31, 1973.35 The court held for the defendant, British
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Columbia. However, due to the nature of the judgments rendered, there was
not a decision for the defendant on the merits,

This case was the most important court decision to that time in res-
pect to native title. The Nishga case was heard by only seven justices,
rather than the full nine member court usual in a case of such importance.
Mr. Justice Hall, with Justices Laskin and Spence concurring, decided on
the merits in favour of the Indians. Mr. Justice Judson, with Justices
Martland and Ritchie concurring, found on the merits for the defendant,
British Columbia. The seventh Justice, Mr. Justice Pigeon, held for the
defendant, but simply on a procedural basis.

As a result, the substantive issue as to whether the Nishgas have
native title remains unresolved by the court, as it does for all native
peoples in Canada pursuing such claims.37 This would include the approx-
imately 15,000 Inuit and the non-treaty Indians in the Northwest Territories
and Yukon Territory. It would also include the approximately 7,000 treaty
Indians in the Northwest Territories, if they can still assert an unsur-
rendered native title.

The controversy first ensuing from this decision often missed the
point that the court is the least appropriate forum for dealing with
native title. Litigation is expensive, time consuming, and abounds with
technical uncertainties. Even if the Nishgas were successful in their
court action, further litigation would be necessary. First, further liti-
gation would be required to resolve the question of the precise incidents
of native title, as the question of the legal content of native title
has not been resolved by the courts in Canada, and the Nishgas' action
sought only a declaration that native title exists. Second, litigation
would necessarily ensue to determine the conflicts as between native title
and other, competing land users. Third, there would have to be litigation
to determine if compensation were payable in those instances where native
title existed but had been expropriated.

It seems obvious that these issues are best determined and resolved
by legislation rather than by litigation. The questions involved cannot
easily be answered on a yes or no basis, which is the only approach a court
can take. The issues are such that they can only really be resolved to
the satisfaction of all through a negotiated, fair, settlement which requires
calling upon the Government to recognize aboriginal rights and enter into

a legislative settlement. Individual members of Parliament for the oposi-
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tion parties took a fairly strong position in favour of recognition.
Given the then minority Government situation, the Prime Minister was under
considerable pressure.

Fortuitous from the standpoint of timing, on February 14, 1973, the
Yukon Native Brotherhcod presented its proposal to the Prime Minister for
negotiation and settlement of the land claims of the more than §,000 non-
treaty Indians and non~status Indians of the Yukon.40 The Prime Minister,
whose representatives had met with Indian leaders and had considered the
proposal privately over the preceding week, warmly embraced the prcposal
and agreed to set up the requested negotiating committee "with great haste". 41

Thus, on February 14, 1973, the Government, to its credit, really
reversed its position in respect to native title, although without any
formal recognition thereof. Although the Yukon proposal did not specifi-
cally ask for a settlement of its claims on a basis of native title, this
was implicit to the proposal. A settlement of the claims of the Yukon native
peoples is still some considerable time away. However, whatever the
legal niceties, the simple agreement to negotiate implied a recognition
of some rights on the part of the native peoples, and a fair and reason-
able settlement of claims based upon those rights.

The reasons were unclear as to why the Government refused prior to
February 14, 1973 to recognize aboriginal rights. There had been nebu-
lous references to the view that such recognition might amount to ‘giving
the country back to the Indians,’ Perhaps Mr. Trudeau's concern stemmed
from his fear of assisting separatism in Quebec, for he had said: "...
some of us are also sorry about the Plains of Abraham but we don't ask
for compensation about that LTS 73 so, he failed to realize that the
aboriginal rights question is not one of sovereignty. Moreover, at the
time of the fall of New France, the British fully recognized the property
rights of French settlers, as well as the property rights of the native
peoples through the Royal Proclamation of 1763.%42 In any event, as
Parliament has complete control of any legislative settlement of native
title, nothing is really being given away through the recognition of
such rights and the negotiation of a fair settlement.

There are two other important cases before the courts recently which

relate to the question of native title.
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The approximately 7,000 treaty Indians of the Northwest Territories
have sought to lodge a caveat, in respect to lands traditionally used and
occupied, with the Registrar of Titles of the Land Titles Office for the
Northwest Territories. The Indians assert the literal wording of the
treaties does not accord with the true agrcement or understanding reached
at the time of the signing of the treaties and that there has not been
any legally effective surrender of their title.

In a decision given September 6, 1973,1’(4 the Supremc Court of the
Northwest Territories held in favour of the Indians in respect to the issue
as to whether a caveat could be lodged, Mr. Justice Morrow saying:"5

"That notwithstanding the language of the two treaties

there is sufficient doubt on the facts that aboriginal

title was extinguished that such claim for title should
be permitted to be put forward by the Caveators."

However, the court stayed the filing of the caveat pending a possible
appeal, the decision was reversed on appeal,l'6 and a further appeal is to be

heard by the Supreme  Court of Canada,

The Superior Court of Québec in a decision by Maleuf, J. November 15,
197347allowed petitioners representing the Inuit and Cree Indians of the
James Bay area of Québec an interlocutory order of injunction against the
James Bay Development Corporation and others in respect thereto. On
November 22, 1973, the Court of Appeal for Québec suspended the lower court's
injunction until determination of the appeal in respect thereto#® on
December 21, 1973, the Supreme Court of Canada (by a 3:2 decision) refused
leave to appeal to the petitioners in respect to the suspension order. 49

An agreement-in-principle as to a settlement was signed as between
the native peoples and the federal and provincial Governments on November 15,
1974, and this ended the court action. However, the Court of Appeal shortly
thereafter gave its judgment reversing Maleuf,J's decision on the merits, 30
Because of the agreed to settlement, the matter was not appealed to the
Supreme Court of Canada.

If the Québec Indians and Inuit had been ultimately successful in
court, undoubtedly the Government of Québec would have expropriated, very
Probably through a specific piece of legislation. This would have resulted
possibly in further court action on the arguable assertion that the Province

of Québec does not have the constitutional power to expropriate native title.51
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Again, there couild have been a multiplicity of court actions including a
petition for an interlocutory order of injunction in the first imstance,

If the complex constitutional issue had bteen decided in favour of the

native peoples, the Federal Government would then have had to.decide whether
it would meet Québec demands to expropriate and if so, on what terms.
Finally, even if the Federal Government did expropriate, there is a
possible argument that native title in the James Bay area has received

recognition and protection by the British North America Act and, therefore,

even the Federal Government could not pass expropriating legislation which
sought to deny that there is any native title.s2 Therefore, further

court action possibly could have resulted from an attempted expropriation

by the Federal Government.

This paper does not deal with the many legal issues, and only pro-
vides a brief synopsis of the major recent cases. However, three points
are obvious from this discussion. First, in Calder there was a strong
dissent recognizing native title, and in both the caveat case in the North-
west Territories and the James Bay case, the trial courts' decisions,
although both turn directly upon subsidiary or preliminary issues; suggest
the petitioning native peoples may well have successful claims to native
title on the merits.

Second, the path of litigation was the only recourse open to the
native peoples in the early 1970's, but it is a very complex and unsuit-
able approach to the fundamental problems and concerns. Even with success-
ful litigation, there is the power of government to expropriate, although
nice constitutional questions may sometimes arise in this regard.

Third, the only fair and ultimately successful approach to the root
problems and concerns can come about through a political and legislative
soluticn.

There are many reasons compelling an early political and legislative
solution to each of the several northern native groups' land claims. Some
of the reasons have already been discussed, but it is useful to identify
and discuss three main reasons, before considering further possible poli-
tical/legislative approaches to land claims settlements.

First, the historical legal theory and practice of the British in
North America, and of Canada, establish a strong argument that northern

native peoples are owners of traditionally used and occupied lands.
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There is a legal basis to land claims. Secondly, there is a moral basis
to land claims. Thirdly, and finally, there is a very practical basis
for the settlement of land claims, on the basis of desirable social or

public policy.

Historical Legal Theory and Practice in Respect to Native itle

The legal and historical theory and practice in respect to the
recognition of native titled3must be considered, albeit briefly. There
are two distinguishable theories in this regard, although there is overlap.

First, there is the historical legal theory of English common law
(also found in international lawS4and continental law going back to Roman
law) as to the rules of law applicable to the acquistion of new
territories. Upon the acquisition of & new territory by the English
sovereign, the local customary law (lex loci) of the inhabitants in the
acquired territory is recognized, protected, and incorporated by English
law until the English Sovereign authority (the Crowr's prerogative or the
legislative authority, depending upon the nature of the acquisition and.
the point of time in history) changes that local law.55 Thus, the local
customary law of native peoples in North America as to property rights
would, at least in theory be recognized and protected by English and
later Canadian common law, which rights could only be altered by the
Sovereign. This power would now rest with Parliament. Historically, the
native peoples have been considered to be British subjects, with full
rights and privileges. Their property rights receive full protection from
interference by the Crown. The essential question really becomes - has
Parliament for a given geographical area terminated the native title?
Looking to expropriation law, it would seem that Parliament does not
terminate that title without very expressly doing so, especially if com-
pensation is not payable.-"6 The Canadian Bill of Rights§7 with its due pro-

cess provisions, would also apply.

Therefore, a legal basis of the Inuit claim in the Northwest
Territories is that they have a customary system of tenure, that is, an
organized and systematic use and occupation of their traditional lands
and waters, and that under Canadian law this is a full right of property.
The Land Use and Occupancy Stud?sprovides the extensive factual data to

support the legal argument of the Inuit. Before the Crown can legally
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interfere with Inuit property rights, it has to either obtain their consent,
or else properly compensate them for an expropriation of their lands.

The Inuit assert that their rights extend to all the renewable and
non-renewable resources. They argue that any territory which belongs to
them by reference to their own customary system of tenure also belongs to
them under Canadian law. This means that their claims to ownership extend
as well to the sea ice adjacent to the continent and off-shore islands.

The conclusion, accepting this historical legal theory, is that the

Federal Government has no legal right to alienate lands in respect to which
the Inuit have property rights without first obtaining the consent of the
Inuit, or alternatively, following the usual formal expropriation

procedures under Parliamentary authority.

The second approach of historical legal theory is to simply look
at the unique English colonial practice experienced in each of its colonies.
In North America, for the expedient reason of maintaining the peace with
the native peoples, the English expressly recognized Indian hunting terri-
tories in the Royal Proclamation of 176339 which has continuing statutory
force in Canada, This expedient policy of political recognition ripened
into recognition by both the common law and a good many statutory enact-
ments (for example, the Manitoba Act of 1870,60 and The Quebec

Boundaries Extengion Act, 1912).61 Under the Proclamation, procedures were

provided as ‘to obtaining a surrender of native property rights. As
already discussed, the treaty-making process for land cessions by the
native peoples lasted up to fifty years ago, about one-third of Canada
being dealt with through this process. The treaties quite clearly employ
the language of a purchase and transfer of property rights., Thus, it

can be said that from colonial practice evolved a firm legal basis for
native property rights in Canada.

An outlineb%f some of the leading authorities from Confederation to
the present will serve to reiterate the proposition that the property
rights of native peoples have always been conceded and that those rights
may not be interfered with without both consent and compensation:

~ 1869-70 - The purchase of the Hudson's Bay Company's
territories and the acquisition of the North-western Territory.
The Federal Government accepted responsibility for any claims
of the Indians to compensation for lggd in Rupert's
Land and the Northwestern Territory.
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- 1870 - The Manitoba Act granted land to settle the
Métis' aboriginal claims.

- 1871-1930 - The numbered treaties and their adhesions
speak of the Indians conveying land to the Crown. As the
Order-in-Council for Treaty No. 10 demonstrates, the treaty-
making was done with a concept of aboriginal title clearly
in mind:

"On a report dated 12th July, 1906 from the Superintendent
General of Indian Affairs, stating that the aboriginal
title has not been extinguished in the greater portion of
that part of the Province of Saskatchewan which lies north
of the 54th parallel of latitude and in a small adjoining
area in Alberta...that it is in the public interest that
the whole of the territory included within the boundaries
of the Provinces of Saskatchewan and Alberta should be
relieved of the claims of the aborigines; and that $12,000.00
has been included in the estimates for expenses in the
making of a treaty with Indians and in settling the claims
of the Half-breeds and for paying the usual gratuities to
the Indians."”

~ 1872 - Section 42 of the first Dominion Act dealing with
the sale of Crown land stated:

"None of the provisions of this Act respecting the
settlement of Agricultural lands, or the lease of Timber
lands, or the purchase and sale of Mineral lands, shall be
held to apply to territory the Indian title to which shall
not at the time have been extinguished."

This provision remained in the various Dominion Lands
Acts until 1908.

~ 1875 - The Federal Government disallowed
"An Act to Amend and Consolidate the Laws Affecting
Crown Lands in British Columbia" stating "There is not
a shadow of doubt, that from the earliest times,
England has always felt it imperative to meet the
Indians in council, and to obtain surrenders of tracts
of Canada, as from time to time such were required for
the purposes of settlements."67

- 1876 - A speech of Governor-General Dufferin in
Victoria strongly upheld the concept of Indian
title and criticized the British Columbia Government.68

- 1879 - The Dominion Lands Act authorized the
granting of land in the Northwest Territories to satisfy
"any claims existing in connection with the extinguish-
ment of the Indian title, preferred by half-breeds..."69
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~ 1888 - In the St. Catherine's case the Federal
Government argued that it obtained a full title to
land from the Indians by Treaty No. 3.70

- The Federal-Provincial Agreements which followed
the decision in the St. Catherine's case sometimes >
employed the following "whereas" clause (taken from the
1924 Ontario Agreement):

"Whereas from time to time treaties have been made with )
the Indians for the surrender for various considerations

of their personal and usufructuary rights to_territories

now included in the Province of Ontario...."71l

~ 1889 - The Federal Government disallowed the
Northwest Territories Game Ordinance because it
violated Indian treaty hunting rights./2

- 1912 - In the boundaries extension legislation
for both Ontario and Quebec, the Federal Goverament
made a special provision requiring treaties with
the Indians.’

- 1930 - A Constitutional enactment transferred
the ownership of natural resources from the Federal
Government to the prairie provinces. In each of the provinces
the Indians are protected in their right "of
hunting, trapping and fishing game and fish for
food at all seasons of the year on all unoccupied
Crown lands and on any other lands to wh192 the
sald Indians may have a right of access."

= 1946 -~ Mr. R.A. Hoey, Divector
of the Indian Affairs Branch, May 30, 1946, before
the Joint Committee of the Senate and House of
Commons, stated:

"From the time of the first British settlement in

New England, the title of the Indians to lands

occupied by them was conceded and compensation was

made to them for the surrender of their hunting

grounds...this rule, which was confirmed by the

Royal Proclamation of October 7, 1763, is still

adhered to." .

~ 1946 - The evidence of Mr. T.R.L. MacInnes,
Secretary, Indian Affairs Branch, June 4, 1946 gtated:

“Now it remained for the British to recognize an
Indian interest in the soil to be extinguished only
by bilateral agreement for a consideration. That
practice arose very early in the contracts between
the British settlers and the aborigines in North
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America, and it developed into the treaty system
which has been the basis of Indian policy both
in British North America and continuing on after
the revolutionary war in the United States."76

~1966 - The Canadian Indian, a pamphlet published
by the Department of Indian Affairs, stated:

"Early in the settlement of North America, the
British recognized Indian title or interests in the
soll to be parted with or extinguished by agreement
with the Indians and then only to the Crown."77

~1971 - The Dorion Commission Report expressly
recognized aboriginal rights, in Quebec, urged an expansive
view of the content of aboriginal title and acknow-
ledged the need to compensate native pegples for the
extinguishment of their native rights.7

=1973 - Calder v. Attorney General of British
Columbia’“an inconclusive decision, provided strong dicta
in support of the judicial recognition of native title.

~ The Government of Canada's Statement80of August 8,
1973 agreed to negotiate a settlement of native
land claims.

~1974 - The James Bay case8l- a strong decision
at the trial level recognized native title
(reversed on appeal, but not appealed to the
Supreme Court of Canada due to settlement of the
dispute).

~ 1975 - The Northwest Territories Indian caveat
case®4~ a strong decision at the trial level
supported recognition of native title (reversed on
appeal, but with an appeal pending in the Supreme
Court of Canada).

-197583_ The James Bay land claims settlement
is signed (with supportive legislation pending
before Parliament),

The Moral Reasons for a Land Claims Settlement

There are moral reasons for a settlement of land claims. First,
even if northern native peoples are considered not to have a legal
basis for their claims (in the sense of being able to be successful
ultimately in court actions) the undisputed fact is that. they use
and occupy the lands as claimed. In respect to the 15,000 Inuit of
the Northwest Territories, current land use and occupancy amounts to

some 1.23 million square miles (866,600 of land and 371,000 of water).
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Parliament has the powcr, of course, to change the lav and give
the lnuit property rights which are fully recognized and protected by

Jaw. With the inevitable, continuing diminishing of the traditional

pursuits of hunting, fishing and trapping due to the competing, con-
flicting uses for Inuit lands through non-renewable resource development,
and hydro-electric projects, it is only fair that the Inuit not be
displaced entirely or substantially from their lands, but rather that
they retain an extensive interest, recognized and protected by Canadian
law. The Inuit should not lose their existing extensive property usage
in fact, and that which is the essence of their cultural identity,
without receiving in exchange meaningful property rights recognized by
law.

Second, there are immense social and human costs associated with the
change from the traditional society to the new, industrial society of the
north. It is simply unfair for the native peoples to be the ones who
bear the brunt of the social costs of change. As the first and continuing
land users, the Inuit have a claim on a moral basis to benefit through
non-renewable resource development as it comes to the Arctic, part-

icularly because there will be tremendous social costs to them.

Social Policy Through a Land Claims Settlement

Given the unstated major premise that there is going to be signi-
ficant development of natural resources in northern Canada, the need for
a governmental policy to deal meaningfully with the social problems of the
local, native peoples arising from such development is apparent to all
Canadians. Moreover, most Canadians have some familiarity with the
inadequacy of governmental policy over the past 100 years toward the
Indian peoples in southern Canada. Not only are the Indian people by
far the most socially debilitated of all Canadians, with the consequen-
tial, immense human cost; but their plight results in a very heavy,
continuing economic burden to the country. Canadians must learn from past
mistakes in devising a new social policy and relationship for. northern native
peoples within Canadian society, in formulating a humane, and effective
social policy for Arctic Canada. Land claims settlements offer a unique
opportunity for a new, effective, and progressive yet less costly social
policy to meet the foremost problem of northern development, 'the relation-

ship of the native peoples to that development'.
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Ihe Prospects and Principles in Respect to a
Scttlement of Land Claims in Canada's North

On August 8, 1973 the Government issued a new and encouraging
policy statement saying that it "is prepared to negotiate" with non-treaty
Indians and Inuit on the basis of their "traditional interest in lands."S>
There are potential problems in the vague language and stipulated con-~
ditions of this statement, and it does not formally recognize native
title. The Government has also been funding native organizations to
research and argue their claims.

What are the prospects of a land claims settlement in the North?

Few Canadians realize that many Inuit are experiencing within a single
life-time the tremendous cultural transformation from a tribal com-
munity to industrial society. The far North is entering a new phase of
impact due to the dictates of non-native society. The first phase of
economic activity arising from outside influence was the 19th Century
whaling industry, which ended about 1910. The fur economy then came into
full bloom, together with the ascendancy of the Hudson's Bay Company in
the high Arctic. The era of the fur trader is now ending. With the
discovery of oil in Prudhoe Bay in February, 1568, and the subsequent
exploration activity in the Mackenzie Delta, followed by that in the
Arctic Islands, a third phase of change due to the needs of the non-
native economy has begun. The assimilation of the North as an integral
part of the national industrial economy approaches.

This brief and simplified view of the far North does not mean to
overlook the impact of other important forces such as Christianity, the
Dew Line in the '50's, and recently, the non-native educational
system. What is being emphasized is that, in my opinion, the incipient
industrial era will be at least as traumatic a force as the collective
impact of all those forces and changes experienced by native society to
date.

The industrial economy is bringing profound changes. I was present
at the Inuit Arctic Coppermine Conference in July, 1970, at which time
the central issue for those present was the intended exploration activity
upon Banks Island. This was the first national conference of Inuit from
across the North, and everyone sensed the magnitude of the forces being
thrust upon the far North: for the first time the land base, the integral

element of the autochthonous culture, was significantly threatened. It
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i{s essential for the non-native person to realize that the very unique,
essential element of native culture is the intcase relatiouship to the
natural environment and, to the extent such relationship lessens, there
is a corresponding diminution of identity.

Change in Canada's North through exploration and development activity
is taking place more quickly than rcasonable response can be attempted.
Ideally, there would have been a temporary freeze (which the Government
has always refused) upon exploration activities and development until
comprehensive planning could have taken place in respect to all facets of
development, not only in respect to land rights, but also such important

matters as overall land-use planning, ecological and game preserves,

national parks, and related vital questions such as the fiscal regime

to govern exploration activities, and a national enerpy policy.

Given the fact of no land cession treaties in the Yukon and Northwest
Territories (except for Treaty #11 in 1921 with the Indians in the
MacKenzie River valley, which has a unique and peculiar history and is of
doubtful validity) or Northern Quebec, with northward expansion in the
1970's of southern technology in pursuit of non-renewable resources and
hydroelectric power, an intense conflict has once again emerged over land
as between native peoples and the dominant society. This conflict mirrors
what happened in southern Canada with westward expansion of settlers in
the 19th century. Indeed, the Riel Rebellion of 1869 which led to the
creation of the Province of Manitoba was due primarily to a similar conflict
as to native property rights. The McDonald Government in fostering settle-
ment westward of Ontario, after the transfer of Rupert's Land to Canada in
1869, and in undertaking the major development of the day, the Canadian
Pacific Railway, sent out government officials who simply ignored the
property rights of the native people.

In my discussions with Inuit communities, the people emphasize
maintaining their close relationship with the lands and waters they have
traditionally used and occupied. At the same time, it is obvious to all
that rapid changes are being forced upon the people and considerable
development is going to take place. Therefore, the question is, how can
the native peoples influence the form of development, and to what extent

can they control their destiny? At the same time, how can the native
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peoples retain ownership and thereby preserve their traditional way
of life or at least retain the closest possible relationship to their
land, within the context of significant development and change?

To the extent change is inevitable and development proceeds, it
is clear that the native people should, and wish to be involved in the
development in both an ownership and management capacity. The people
are not prepared to be just employees always taking direction from non-
natives. They cannot be simply laborers, or alternatively welfare rec-
ipients. Until very recently, the Federal Government's policy in respect
to northern development has been limited mainly to pursuing zealously
employment opportunities for native peoples.86 Apart from the fact that
there does not appear to be a significant number of these opportunities
in any event, such a limited perspective for native participation in the
emerging new northern society is very inadequate. True, the Government
did announce a new policy August 8, 1973, saying it would negotiate land
claims settlements. The only settlement since then has been the James

Bay settlement and in my opinion it will cause more harm than good.

Recent Practice in Respect to the Settlement of
Northern Land Claims - The James Bay Land Claims
Settlement

The James Bay land claims settlement of November, 1975, allows the
Inuit and Cree Indians in the area the retention as owners of about 1.3%

of the traditionally used lands which are ceded and surrendered.87

The other major element of the settlement is the transfer of $225 million
to the 10,000 native peoplessover several years. Discounting for inflation,
the per capita present value of a share in these monies could approximate
as little as $7,000.

This land/money fotmulasgs not unlike the historical land cession treaties
in southern Canada. Indeed, the comparative value of southern reserve
lands retained and annuities received through a land cession treaty (say
in 1873, for example, when Treaty #3 was signed in northwestern Ontario)
would be much greater than those under the contemporary James Bay ‘treaty’ .
The James Bay settlement is simply a forced purchase, an 'offer that could
not be refused' in the semse that no other offer would be made. Construc—
tion on the hydroelectric project was continuing throughout negotiations.

All provincial political parties supported the hydro-electric project,
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the largest development projcct in Canads's history. A major installation
was proposed near the Cree Indian community of Fort George on La Grande
river, and a major inducement to the Indians to enter into the agreement-
in-principle was the Government's undertaking to move this installation
some 32 miles away. The federal Government was not prepared and

politically unable to exert any pressure upon Québec.

The only bargaining lever the native people had arose from the
interim injunction against the project they had succeeded in cbtaining
in November 1973, on the basis of native title. Although the injunction
was removed by the Court of Appeal a week later, the temporary success
afforded a psychological advantage, and the chance of success through
eventual appeal to the Supreme Court of Canada did give the native

people some leverage.

However, one might well argue that they should have continued their
court action rather than accept the settlement they did. If they had been
ultimately successful before the Supreme Court of Canada, as was, in ny
opinion guite possible, undoubtedly expropriation would have followed
quickly, but it is probable compensation would then have been on a con-
siderably fairer basis. Even if they had lost in court, it is probable
that they still would have been able to get at least the settlement they
eventually did, on simply a basis of fairness. Finally, one can argue
that from the standpoint of social effect no settlement at all would have
been far better than the settlement achieved.

By settling, the public assumes justice has been done. The hative
peoples problem'is forgotten. But as the traditional hunting and trap-
ping identity inevitably disappears, and the James Bay native realizes he
i1s not part of the new identity of his surrounding society, loss of
pride, frustration and hostility will result. Canadians will see the
experience of the southern Canadian Indian repeated in Arctic Quebec, and
the loss in both human and economic terms in the coming years will far
outweigh what a fair settlement would have cost today.

One can see some reason behind the historical land cession treaties,
They afforded a peaceful colonization with the westward expansion of

Canada. The Canadian policy was much preferable to the American practice



33

cf sending in the cavalry. Moreover, perhaps the treaty-making process
did seek to effectuate a social policy. The benefits retained or given
to the Indians seemed to be for the purpose of attempting to turn them
into farmers, thereby seeking to integrate them into the life-style of
values of the white colonizer. This policy failed, but at least the
land cession treaties were founded upon a discernible social policy, if
misguided in hindsight, which at the time may well have been honestly
viewed by Government as being both possible and desirable.

In contrast, the James Bay settlement has no positive features at
all, and indeed, 1is worse than having no settlement at all.

The James Bay settlement fails in dealing with the two essential
requirements in a land claims settlement. On the one hand, it fails to
do anything significant to effectively preserve the traditional identity.
Through the surrender of land rights the people are removed from their
traditional identity. They retain only a surface title to about 1.3% of

traditional lands.90

On the other hand, the settlement does not provide
a mechanism to bridge the people into the new identity of the emerging
industrial society in Arctic Québec. They will not be the owners of
sufficient lands to effectively involve them in non-renewable resource
development. Moreover, the unwitting public believes fairness has

been done and will not readily respond to the inevitable complaints of
the native peoples in the future. Finally, the native peoples themselves
will eventually show self-hostility to the fact that they 'sold-out', and

got nothing substantial in return.

The federal Government obligated itself through the settlement only
to the extent of $40 million. Perhaps this is why the federal Government,
with its short-term perspective, could hail the settlement as a "bench-
mark" for the future.

The northern native peoples' culture and identity is based upom an
intimate relationship with their lands and waters. In an autoch-
thonous culture, the people are truly part of the very lands they occupy.
Their land is not regarded by them as a marketable commodity simply
because it provided their traditional livelihood, with a cash payment
through a sale seen as providing a substitute for physical needs. Their
lands and waters are an integral part of their total being. To the extent

that relationship is compromised, they lose their identity. This is
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inevitable to some considerable cxtent, given the apparent attitudes, values,
and perceived needs of the dominant society. But the native people do not
went to scll their lands, and thus themselves and their heritage, for money.
They do not want to give up their lands as part of a settlement. On the
other hand, it seems inevitable that a very large part of the tradi-

tional land hases will be utilized for non-renewable resource development.

Jhe Alaska Land Claims Settlement cf December, 1971

In Alaska, the 70,000 native people received a legislated settlement?!
whereby they retained a full fee simple title to forty million acres of
land (about 11% of Alaska) and received $962.5 million as compensation
for the taking of the remainder. However, the peoples' shares in the cor-
porations which own the retained lands can be sold to non-natives, and
the lands taxed, after twenty years. By then many of the native peoples
may be well-to-do Alaskans, although they will have lost a great deal of
their identity as native people. Their life-style will be that of the
wage econcay and industrial society, the antithesis of the autochthonous
culture.

Perhaps this is the best possible solution, in terms of Realpolitik
in that the new land use, development, makes the traditional society
impossible in the long term. For example, a James Bay trapper uses more
than 50 square miles of land and that use is inevitably compromised by
non-renewable resource development. However, the Alaskan settlement,
unlike the James Bay settlement, is premised upon a policy of settling
land claims within a context of discernible social policy. The U. S.
Congress realized the historical governmental policy of paternalism
toward the native person had failed. Accordingly, the new policy sought
to give Alaskan native peoples the means to self-develop within the
context of a developing Alaska.

There is no question - this is a policy of assimilation. The
Alaskan settlement does not recognize special rights. Perhaps the reascn
for this was three-fold. First, Congress seemed to view special rights
as not being consistent with the general American approach of egalitarianism.
Second, special rights and racially defined institutions were viewed as
tending to isolate the native peoples from the mainstream of society and
this was counter-productive, being seen in part as a cause of historical

problems. Finally, perhaps Congress thought it unrealistic to think that
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there could be any retention of other than a few vestiges of the native
culture in moving into the industrial society. After all, the native cul-

ture is a land rooted culture and that land base is largely lost with
non-renewable resouces development. Thus, once the decision to have exten—
sive non-renewable resource development is made, the integral element of
the culture is substantially dimished, and perhaps only the cultural
trappings, such as language and art, can survive in the new order over
the long term. Moreover, the Alaskan native retains the same scope for
hunting, fishing and trapping in fact that the James Bay native sup-
posedly retains through his land claims settlement. The point is, in
both Alaska and James Bay, traditional pursuits will remain only to

the extent that non-renewable resource development can proceed without
interfering. The James Bay native has no greater protection than the
Alaskan native.

Be that as it may, 92 the Alaskan settlement did at least seek to
give the means to native Alaskans to participate in the industrial
society. Without implying the Alaska settlement was sufficient, fair,
or moral, the point for the purpose of this discussion is that the
Alaskan natives received more in the way of ownership of land than
did the James Bay native peoples under their land claims settlement.

It is still too early, and too much of a generalization, to say whether
the Alaska settlement is working. I have travelled to Alaska and I
would guess that the results are very mixed.

However, on the North Slope, one can certainly see positive social
change with the Inupiat Eskimos. The North Slope Regional Corporation,
adjacent to Prudhoe Bay, owns sizeable tracts of very promising lands
for development. This amounts to about 2 1/4 square miles (surface and
subsurface interest) on a per capita basis?3 In contrast, on a per capita
basis an Inuk in James Bay received less than one square mile.%% The Inupiat
are very much involved in the development of the region. They are engaged
in joint-ventures with the multi-national petroleum corporations. More-
over, they control the local government, the North Slope Borough, which
encompasses Prudhoe Bay.

The North Slope Regional Corporation has formed several business
corporations to do such things as housing and sub-contract work on the
Alyeska oil pipeline. A cadre of strong and sophistfcated leadership

increasingly well-versed in non-native business skills, is developing.
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Even now, they have engaged in such relatively esoteric corporate experi-
ences as proxy-fights. However, the greater participation of the Inupiat
has modified the nature of development as well. Holidays are geared to
the hunting seasons, seismic work is restricted when the cariboo are
migrating and so on.

The point is, for the Inupiat on the North Slope, the land claims
settlement is at least attempting to provide a means to a new identity,
as citizens in the American industrial society. However, the Alaskan
Native Land Claims Settlement may well be insufficient in providing
this means. Moreover, it seems clear that the harshly assimilative
approach of the Alaskan settlement is undesirable. The James Bay
settlement, it is predicted with much greater certainty, will serve only
to further alienate the native person of northern Québec from his
traditional identity while at the same time offering no effective
mechanism to gain a new identity within the industrial society. The
major flaw of the James Bay settlement is the absence of a sufficient
large 1land base owned by the native peoples, such that they will
necessarily and effectively be involved in non-renewable resource

development.

The Abortive Yukon Land Claims Settlement

In May, 1976, a draft "Agreement in Principle" was drawn up by
a negotiating committee on behalf of the 6,000 Yukon Indians (status
and non status) and a negotiating team acting on behalf of the Government
of Canada. Apparently, the document received approval by the Cabinet,
but was repudiated, along with the Indian negotiators, by the member-
ship of the Yukon Indian organization. Negotiations are presently at a
standstill. However, the draft "Agreement in Principle” is, of course,

of importance.
It has been emphasized in this paper that the critical item in

any land claim settlement is the land to be retained. Under the draft
Agreement the fee simple (Category I lands) retention is 128 acres per
cagita.gs This results in a total of 1,200 square miles with 6,000
people participating. The lands are to be chosen by mutual agreement.
By s.7(2) there are no sub-surface minaral rights whatsocever given in
respect to any lands. Category IT lands are 17,000 square miles in
extent upon which there is exclusive hunting, fishing and trapping. This
provision does not give anything at all except 'exclusivity'.
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Exclusivity is worthless to the extent that hunting and trapping and
fishing is compromised by development on the lands, although there is a
nebulous provision as to compensation.

The revenue or resource sharving provisions provide in total that
there will be $70 to $90 million dollars paid over-all, over a long
period of time. On the basis of 6,000 people and discounting to present
cash values, this would seem to lhiave a present worth of less than
$10,000.00 per capita.

There arc many further provicions to the suggested settlement, but
all in all this draft Agreement in Principle is a proposal which seems

even less generous than the James Bay settlement, and just as ill-

conceived.

Future Land Claims Settlements in Northern Canada

The retention of identity and pride of northern native peoples in
Canada is directly related to the degree of retention of ownership of
lands by them as part of a settlement of their land claims. The native
people are not content to lose their lands and thus their life-style and
values in exchange for simply a white life-style and values. The Inuit
do realize there must be some trade-off, because they do not live in a

world where the choice is left simply to them.
The Indian people of the Northwest Territories issued the "Dene Declara-

tion" on July 19, 197596 which was perceived by many Canadians as seeking
separation from Canada, or at the very least, as asking for a special
status for the Dene?’ This declaration was emphatically rejected by the
Government. Whatever may have been actually intended by the somewhat
vague language of the Dene declaration, there is quite understandably

no possibility of a land claims settlement which 1s not seen by the
Government of Canada as being in the public interest of Canada, as

well as the interest of the native group involved.

There is no merit, nor realistic chance of success, in the adoption
of a position by a native group which is extremist, or seen by most
Canadians to be extremist. Equally important is the realization that
there is no merit in any extremist position of the Government, that is,
a position which would result in excluding the native peoples from

being owners and managers, in a truly meaningful sense, of northern lands.
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Yet the Government's statement of August 1973, whereby native title is

to be voluntarily surrendered in exchange for monetary benefits, is
ambiguous. The Government appears to wish to channel negotiations on

a basis of the primary thrust of lands being exchanged or expropriated

for monies.

Clearly, this was done in respect to the James Bay Settlement. More-

over, the Minister of Indian Affairs, Judd Buchanan, seemed to suggest

at the time of the signing of the James Bay agreement-in-principle
November 15, 1974 that it would serve as the "benchmark" or "model"

for negotiations in other Canadian jurisdictions. Upon protests

being cexpressed by native organizations, the Minister said that the

James Bay settlement would not impose any limitations upon negotiations

in other jurisdictions. However, the suspicion remains that the Government
cannot see the merits of negotiating land claims settlements in the North-
west Territories or Yukon Territory which depart markedly from the James
Bay settlement in either the qualitative or quantitative aspects.

Such an approach, if it is intended or inadvertently pursued in
practice, would be a grave mistake. First of all, it will not be
acceptable to the native peoples in the Northwest territories. Second,
even if the Government could force a settlement on this basis, a simple
transfer of monies, even on the basis of compensation or the extinguishment
of rights rather than a handout, would only intensify rather than amel-
iorate the fundamental problem.

The main reason for failure in native and non-native relationships
in Canada historically has been, on the one hand, the emphasis upon
destroying the identity of the native person, and on the other hand,
paternalistically isolating the native person from the mainstream of
Canadian society through denying the means to truly gain equality of
opportunity.

The native people can only take their rightful place within Can-
adian society if and when these critical errors in policy are realized
and remedied. The settlement of northern land claims offers not only a
significant, but the only opportunity in the north to make the required
fundamental shift in approach in native and non-native relationships. The
Inuit want to retain their lands, but realize the practical necessity

for some compromise. But monetary compensation is an alternative only to
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the extent they are given no choice and their lands are, in effect, ex-
propriated. Surprisingly, the Government itself does not seem to realize
yet the full scope of opportunity through land claims settlements. Govern-
ment policy over the past seven years has been to fund native organizations
as cultural/political organizations, and to fund the land claims' projects
of these organizations. This in itself has afforded self-development,

and the positive results are manifest., This process, for which initi-
ative the Trudeau Goverrment deserves considerable credit, i1llustrates

the potential of the much greater opportunities to achieve social change,
and a new native-non-native relationship, through land claims settlements

in northern Canada. The people must have the means to self-develop.

The Critical Elements of any
Northern Land Claims Settlement

A settlement might provide for some reasonable maintenance of the
traditional way of life, identity, and self-determination at the indiv-
idual and local level for the native peoples, and yet accommodate orderly
development in such a manner as to maximize the benefits of northern
peoples and resources for all Canadians.

This might be accomplished by a settlement which employs the fol-
lowing elements. First, the native peoples would retain ownership, with
formal legal recognition, to considerable tracts of those lands they have
traditionally used and occupied. The native peoples would own the in-
terests in respect to these tracts of lands, like other private owners.
Special rights would be used as necessary to protect this retained land
base from encroachment, at least for some period of time.

Second, the native peoples would have special hunting rights.

Game management in the sense of game comservation would be the respon-
sibility of the total society, with meaningful participation by native
people. However, only native people would have hunting rights upon
traditionally used lands in respect to the limited game supply. This
requires recognition by the dominant society of special hunting rights on
both a subsistence and cultural basis.

Third, the native peoples would retain an interest in respect to

those lands they have traditionally used and occupied but in respect
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to which they are not allowed to retain title. In respect to these
tracts of lands, existing petroleum permits and mining claims would
remain for the most part, but the native peoples would be recognized

as having a residual interest in the lands, thrcugh a royalty provision.

Fourth, some financial compensation would be paid because therc has
been in effect, expropriation without compensation of valuable interests
in lands traditionally used and occupied, and because the traditional
way of life is being compromised inevitably, but compensation would be
utilized within the framevork of having a social function. A simple
transfer payment in itself Is meaningless.

Fifth, appropriate mechonisms would be devised to ensure partici-
pation by native peoples and their comaunities in the total society,
including participation iv the civil service and in the management of
development activities from the standpoint of both business enterprises
engaged in exploration or development and environment protection. This
might even suggest special rights on a transitional basis to achieve equality
in fact over a period of time.

It must be realized that it is only through a settlement which

emphasizes ownership and management that the native peoples can achieve

the difficult two-fold goals, that is, some preservation of their identity,
yet integration within the mainstream of Canadian society. Financial
compensation is important, but it can come mainly through ownership and

a royalty provision with continuing development over a period of time,

To isolate the people from ownership of their lands and participation in
the management of development of the Arctic is to isolate them from both
their identity and also the mainstream of society. They would be left

in a vacuum which would only repeat the mistakes of southern Canada and

be immensely more costly, in both human and dollar terms, over the long
run than a settlement based upon the suggested approach.

It is suggested that the Inuit Nunavut Progo;gl?8 made to the
Federal Cabinet on February 27, 1976, constitutes an offer to the
Government of Canada by the 15,000 Inuit of the Northwest Territories
to settle their land claims on a basis which embraces the suggested

critical elements of any northern land claims settlement.
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The Proposal for the Settlement of Inuit Land
Claims in the Northwest Territories and Yukon Territory
(called '"The Nunavut Proposal'’)

The four basic goals of the proposed Settlement are to:

- Preserve Inuit identity and the traditional way of life so
far as possible;

= Enable Inuit to be equal and meaningful participants in the
changing North and in Canadian society;

= Achieve fair and reasonable compensation or benefits to the
Inuit in exchange for the extinguishment of Inuit claims, and in a form
which serves to better achieve the first two goals; and

= Protect and preserve the Arctic ecology and environment.

let us now consider each of these four goals.

Preservation of Inuit Identity and the Traditional
Way of Life so far as Possible

The means through the Nunavut Proposal to achieve the first

goal is sought through several provisions,
99

There is to be the creation of Nunavut Territory
Nunavut Territory will comprise about 750,000 sq. miles of land, being
approximately the land north of the tree line in the Northwest Territories
and Yukon Territory. The basic idea is to create a new Territory out of
the existing Territories, the vast majority of people within being Inuit.
Through numbers and consequential voting power, the Inuit will have control
for the foreseeable future. As such, this Territory will better reflect
Inuit values and perspectives than with the present Northwest Territories.
No significant new powers beyond those of the existing Territories are sought,
other than length of residency (10 years) for voting requirements. 'Special
status' 1s not contemplated., Essentially, Nunavut Territory is to have the
same jurisdictional structure as the Northwest Territories and the Yukon

Territory.

The Inuit are to have strong control over hunting, trapping
and fishing within traditionally used areas%?o An advisory Nunavut Council
on Game 1s established, with community Hunters and Trappers Committees,
with the Inuit having the exclusive right to hunt polar bears, musk-ox, and
marine mammals, having control over the issuance of new trapping licences,

within community trapping areas, and all subsistence users having a first
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claim to wildlife. Conservaiion manazement is left to government, with
Inuit advisory participation.

The Tnuit are to hold sucface title (the land from the surface
to 1,500 feet below the surface) to at lecast 250,000 square miles within
Nunavut. These "Inuit lands' are to be owned in roughly equally sized blocs
by thirty-three Inuit community corporations, This will give the Inuit a
large land base, better control over what happens with regard to development
activities on and under those lands, uand better control over community
growth,lOl The Inuit, through their community corporations, would be
private owners of the blocs of land which in total would be at least
250,000 square miles. By giving up the subsurface rights (i.e. below
1,500 fecet , subject to a 3% royalty) and as such all oil and gas,lo2 the
Inuit seek to own a much wider surface area than they could otherwise achjeve
from a political standpoint. This will give them ownership of many
traditional hunting, trapping and fishing areas. Existing alienations to
development would remain, subject to cancellations, with Government approval,
in up to 50,000 sq. miles of the total 250,000 square miles. The balance of
funavut, z2bout 500,000 sq. miles, the subsurface throughout Nunavut, and all
offshore Canada would be owned as public lands by the federal Government.

The surface title held by the community corporations would be held
in the manner that any privately owned property is held. There is no 'special
status', with the exception of the expropriation laws of general application
not applying. To expropriate, special legislation would have to be enacted.

The Nunavut Proposal has resulted in many and varied responses.
Perhaps the aspect which has received the most concern of non~Inuit is
the Proposal's suggestion that the Inuit be owners of a 'surface title' to
250,000 square miles. There are several reasons why a large total area of
250,000 sq. miles of land, held as owners, is necessary, and several reasons
why such an area would not represent an extraordinary item of wealth to
the 15,000 Inuit. Underlying all of these reasons is the basic point made
by this paper, that a fair, and meaningful land claims settlement which
incorporates sound social policy, must have the ownership of lands as the

main element.

First, the Inuit land claims extend to a very large area. The Inuit

currently use and occupy some 1.23 million square miles and historically
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they have used even more. This factual claim is fully supported by the
empirical evidence provided by the Land Use and Occupancy Study. One

aspect of a land claims scttlement is that it must be viewed from the
standpoint of the extent of the lands being surrendered. Moreover, as
compared to historical land use and occupancy by Indian nations, the Inuit
usc wmuch more land. For example, to take a significant land cession treaty
in southern Canada, the North-West Angle Treaty (Treaty Number Three) of
1873, the area of Northwestern Ontario surrendered amounted to 55,000 square
miles. This area is relatively small when compared to what the Inuit are
being asied to surrender. The Inuit are being asked to surrender much

more than any Indian nation in terms of the historical treaty surrenders.
The compensation should in part, relate to the amount surrendered. The Inuit
are proposing to share their traditionally used lands on a basis whereby
they give up much more than they retain, being about 20%. In Alaska, the
native peoples retained 11% of traditional lands, but on a basis of full

fee simple.

Second, without implying that the historical Indian land cession treaties
were at all fair or sufficient, the fact is that the Indian beneficiaries
have retained a full beneficial interest in reserve iands (that is, surface and
subsurface rights), and the reserve lands were retained without being subject

to any existing alienations, as these were virtually none at the time.

In contrast, the Inuit are not seeking to retain the sub-surface
below 1500 feet (which means all oil and gas is excluded). Moreover,
existing mining operations are excluded from Inuit land selections and, subject
to relatively minimal exceptions (50,000 sq. miles), existing alienations
are respected. Because vast areas of the Arctic are already under permit,
lease or mining licence, Inuit land selections will be restricted to other
areas, or will have to be made subject to such rights held by third parties.
Thus, in contrast to historical treaty created reserve lands, the Inuit are

retaining only a 'surface' (t01500 feet below the surface) title, and
these 'surface' selections will be subject to many existing alienations.

The Government has expressly stated that it will not impose upon
the Inuit in the Northwest Territories the James Bay land claims settlement
formula. Moreover, there are fundamental differences between the Inuit factual
situation in the Northwest Territories and the James Bay situation or the
historical treaty-making land cessions.
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Third, the Inuit have a legal claim as property owners. The Inuit
assert ownership to this 1.23 million square mile area (including ownership
of the sub-surface, and the offshore sea-bed). The Inuit are present property
owners. Horeover, a land claims settlement is not unlike a negotiated
expropriation of private property rights. The expropriation of native
lands in Carada to present has taken place in a manner unlike the
expropriation of private property of other Canadians (excepting, perhaps,
that of the Japanese-Canadians in World War II) and, it is argued, in

violation of the Canadian Bill of Rights, and the compensation offered is

miniscule compared to that afforded by statutory procedures. The
Nunavut Proposal emphasizes the Inuit are giving up much more than they
are retaining or receiving through the land claims settlement. But
acceptance of the Nunavut Proposal, including the 250,000 square miles,

would represent the first truly negotiated land claim settlement.

Fourth, the Inuit have a moral claim. Whatever the legal position,
the undisputed fact is the people use and occupy the land as claimed, and
as the first and continuing users, they have a claim on a moral basis to
benefit through non-renewable resource development as it comes to the Arctic,
particularly because there will be tremendous social costs. The people who
bear the brunt of this cost should, in fairness, share the benefits of
development. The principal way of achieving this is to allow them to have
lands as owners so that they retain much of their traditional livelihood

and identity, and so that they can be developers as their values change.

Fifth, the surface title is to lands which can be accurately
described as a desert. The 250,000 square miles of tundra to be owned
as Inuit lands under the Nunavut Proposal would have the same yield from
the standpoint of biological productivity as a few thousand square miles

of southern Ontario farmland. |

Sixth, the market value of the 250,000 square miles of surface title

retained would be less than a few hundred square miles of southern Ontario

famland. There is little perceived demand, and hence little market value,

for Inuit lands. i
Seventh, the 250,000 square miles (held in many small blocs)

approximates in quantity the square miles of interest held by developers

through exploration rights. In temms of scale in the Canadian Arctic,

the 250,000 square miles is not excessive in size.
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Eighth, private owncrship is the best form of coutrol}03and through
private ownership, the traditional pursuits of trapping and fishing will
be better facilitated upon those lands owned by the Inuit. The 250,000
square miles do not nearly meet the needs cf the Inuit in this regard, but
the point is, through ownership there is some better protection of tradi-
tional pursuits, as the Inuit can better control new development projects
on their lands. .

Finally, as emphasized throughout this paper, the Nunavut Proposal
is premised upon a policy of integrating the Inuit into the emerging
new, industrial society of the North. The Nunavut Proposal represents
desirable social policy. The Inuit must hold property as owners, like
other Canadians, whether individual or corporate citizens. Through
owning property, the Inuit will have the means to participate as
developers as their values change. They can learn by self-experience,
They will be better able to engage in mining, and such activities as
sand and gravel operations.

The ownership of sufficient land is critical to providing the means
for effective and meaningful involvement by the Inuit in the new,
industrial, North, Otherwise, as traditional pursuits diminish,
compromised by non-renewable resource development, not having lands as
owners, the Inuit will be on 'the outside looking in' with consequential
loss of pride, identity, hostility, social debilitation and human
destruction, and resulting economic costs to Canada over the long runm.
All the mistakes seen in southern Canada in respect to the relationship
between the Indian peoples and the dominant society would be repeated
in the Arctic. Moreover, as a consequence in the long run, the costly
and ineffectual bureaucracy of 'Indlan Affairs' would be perpetuated,
with attendant huge welfare-type transfer cash payments, and the Inuit
would not be an economically productive part of the industrial society.

Ownership of land is the most critical element of the Nunavut Proposal,
although all of the principles and basic elements set forth in the Proposal
are vital. Ownership of land is the most important element in terms of
the traditional and present identity, yet is the principal means to
effectively enable integration into the new identity. This is the present
lesson being learned by observing the similar experience of the Inupiat

Eskimo on the North Slope of Alaska. The Nunavut type of proposal is far
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cheaper to Canada in dollar terms (as well as human terms) in the long run
than the James Bay or historical land treaty type of approach to settlement.
Under the Nunavut Proposal, the Ipuit are to receive royalties
(a total of 3% of the market value of production) from development, a part
of which is to fund natjonal,regional, and local Inuit cultural organi-
zations and activities through the Inuit Tapirisat of Canada . 104
The Inuit organizations would be self-supporting thereafter, not depending
upon government support. The remaining, larger part of the 3% royalty
is to go to the Inuit Development Corporation .
There is to be better planning and land use management of pub-

105 A Land Use Planning and Management Commission is proposed,

lic lands.
to be independent of government, to advise as to land use plamnning and

management for public lands.

Enabling the Inuit to be Equal and Meaningful
Participants in the Changing North and in Canadian Society

The means to achieve the second goal is sought through several

provisions,

The Inuit are to be very involved in all Government activities
through the creation of Nunavut and special training programs.lo6

The Inuit are to participate in land use planning and manage-
ment , 107

There is to be an extensive Inuit Social and Economic program,
funded by a 2% royalty from development.108 The health, education
housing and physical standards of living for Inuit are inadequate as com-
pared to accepted national standards. Present social problems will accel-
erate with increasing development. The social costs of non-renewable
resource development should be borne by that development. Special efforts
must be directed to social and economic programs that will enable the Inuit
through adequate health, education, housing and employment to have true
equality with other Canadians and participate in a meaningful way in
Canadian society. The Nunavut Proposal suggests that the following two
principles be adhered to as a basis in determining policies and programs
to achieve these goals:

~ the traditional practices and perspectives of the Inuit will

be utilized as the basis for the solution of Inuit problems; and

= each community will be directly involved in the decision—
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making process to the extent that it is affected by that process.

The Inuit Social and Economic Fund is to be established for the
purpnse of funding regional programs to be carried out by regional Inuit
corperations, to upgrade the social and economic conditions of the Inuit,

An Inuit Development Corporation, funded through royalties,109
is to have an important role. The Inuit Development Corporation has already
been constituted. 110 Igig important to remember that it is an ordinarv business
curporation constituted under the Canada Business Corporations Act.lll Although
ils corpoarate structure may seem unique, its structure is determined within the
flexihility allowed for private arrangements within present laws of
goneral application. There is no 'special status' to be conferred.

The Tnuit Development Corporation is to perform two related func-
tiocng: it will be the means for the collection of royalties through de-
velopment of subsurface oil, gas and minerals; and through this wealth,
it will be the means to enable the Inuit to better participate in business,
either directly or through subsidiaries at the local community level,
through financing and providing management expertise to community businesses.

The basic idea is to give control of the Inuit Development Cor-
poration to the Inuit communities through their community corporations.

The communities will have the only voting shares, called Class A shares,

and can determine who the directors of the Inuit Development Corporation
will be. The major benefits of the Inuit Development Corporation will accrue
through the royalties it receives, and the projects it undertakes.

Because the communities will control the Inuit Development Corporatiom,
they will be able through the election of the Inuit Development Corporation
directors, to determine if and when any of the profits which the Inuit
Development Corporation should make, are to be distributed to the Class B
shareholders. 100 Class B shares are to be owned by each Inuk enrolled
in the land claims settlement. Only Class B shares participate in
corporate distributions. Therefore, ‘ownership' (Class B shares) of the
corporation (and its property and profits) is divorced from 'control’

(Class A shares). This provides good 'checks and balances' as between
communities and individuals, and yet provides flexibility for the

future.
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Afrer the first twenty years, the dircctors can distribute dividends
at any time (assuming solvency) and all individual Inuit (Class B share-
holders) participate equally. Only those Inuit enrolled are entitled

as a right by the Settlemcnt to Class B shares. Thus, individual
community corporations can decide in the future on a community-by-com-

munity basis who will be a member of the community corporation, but such
new members would not receive Class B shares as a right under the settlement,
The Inuit Development Corporation could issue further Class B shares to

individuals, subject to the provisions of the Canada Business Corporations.Act.,

All profits of the Inuit Development Corporation will have to be
invested for the first twenty years. Thus, the objectives of the Inuit
Development Corporation will be better achieved as the Inuit Development
Corporation will have more money, not having distributed any to its gsharehclders

over this period. This means that many older people who are shareholders
will never receive any monies through Inuit Development Corporation
dividends, however, their children or grandchildren should have
greater benefits accordingly.

The royalty provision has three basic premises: first, royalties
should accrue from development over the whole of Nunavut (plus the off-
shore) and not just from Inuit lands (this 'spreads the risk' and means
a much lower percentage can be claimed); second, the royalty should be ex~
pressed as a fixed percentage and be a right in perpetuity (although,
as with any property right, it could be sold or expropriated at a later
date) and not be limited in years (in effect, a monetary limit) or by
a stated monetary limit; and third, the Inuit should have protection from
the loss of value from inflation, or changes in government royalty or
taxation laws or policies, and the administrative arrangement for collec-
tion should be protective of the Inuit interest. Apart from its unique
manner of inception, the 'royalty' would be held in the manner of ordinary
private property. There is no 'special status' in respect to the royalty.
The initial royalty receipt is not taxed, because it is a receipt in
payment for the transfer of a capital property (the surrender of Inuit title),
which is actually being transferred at a loss . All income earned from
the royalty is taxable under laws of general application.

The cash flow generated should be sufficient to achieve the two-fold
goal of funding Inuit participation in business development through
the monies the Inuit Development Corporation receives, and providing
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the monies necessary for the support of programs to enhance the Inuit
culture, through the monies the Inuit Tapirisat of Canada receives.
Moreover, the percentage is reasonable and fair to both the Inuit
and public, and involves no disbursement from the Federal Treasury. The
Nunavut Proposal does not ask for any direct cash transfer from the
Federal Treasury. The nature of the Nunavut Proposal tends to involve the
Inuit more intimately in the changing northern society. It does not
make them the quasi-welfare recipients of a cash transfer which serves
no useful social function, and which would tend only to exclude them
from their lands and what happens to those lands. The Inuit would be
co-risk takers. There are no guaranteed minimum payments by Government.
The Inuit benefit only to the extent that there is development.
The Inuit Tapirisat of Canada and the Inuit regional associations
would no longer be financed by the Government of Canada. Thus, the
land claims settlement will be a means to fund the on-going activities of
the national Inuit organization which is responsible for enhancing Inuit
cultural objectives. The Inuit Tapirisat of Canada will in turn distri-
bute part of the monies it receives to regional and community associations

in Nunavut Territory.

Achicving Fair and Reasonable Compensation or

Benefits to the Tnuit in Exchange for the Extinguishment
of Inuit Claims, and in a2 Form Which Scrves to Better
Achicve the First Two Goals.

Compensation or benefits in the land claims settlement are taken in
the main in the form of:
-surface title to 250,000 sq. miles of lands;l12
-~royaltiecs from development (all royalties from the Inuit surface
title and three percent of the subsurface (that is, deeper than 1,500 feet),

from all of Nunavut and offshorell3

and through further
royalties funding the Social and Economic Programll“

No cash transfers from the Government are asked for as compensation
in the settlement. Any monetary compensation is to come through
royalties arising from development. The Inuit will share fully the risks

in respect to the benefits of development: they do not want handouts.




50

Protection and Preservation of the
Arctic Ecology and Environment.

The settlement is premised upon there being better protection to
‘the: Arctic ecology and environment. In particular, better land use
planning and management is sought in respect to public lands:_lls

The Inuit are very concerned about the possible detrimental effects
of development activities to the environment and ecology of the Arctic.
They consider their proposal in this regard to represent desirable public
policy which should be implemented irrespective of a land claims settle-
ment. The experience of the Inuit has been that the Government of Canada,
whatever it says, invariably puts development ahead of protection of the
environment. The Northwest Territories is a Federal jurisdiction, with
the Territorial Government having no role in environmental protection.
Moreover, within the structure of the Federal Government, the Northern
Natural Resources and Environment Branch of the Department of Indian and
Northern Affairs has a decision-making power unconstrained in any sig-
nificant way by other departments. Finally, the Government itself is
increasingly often the developer via Panarctic 0Oils Ltd. or now, Petro-
Canada.

The overall effect is that the Arctic is a monolithic jurisdiction
effectively controlled by a Federal bureaucracy whose stated and main
goal is devel;pment. There is inadequate planning, ineffective control,

and no 'checks and balances' to ensure that the interest of environmental

protection is a meaningful part of decision~making. A Land Use Planning
and Management Commission, independent of the Northern Natural Resources
and Environment Branch, is suggested by the Nunavut Proposal as the
starting point in bringing sense to northern development.

The Commission would have Inuit and conservationist participation
among its directors.

The Land Use Planning and Management Commission is to prepare for
the Governments of Canada and Nunavut a land use and management plan and
report in respect to public lands within five years. The report may
include recommendations as to:

- changes in the existing Land Use Regulations, and the enforce-

ment procedures thereof, the system of environmental impact assessment,

and land management zones;
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-the development of comprehensive land use evaluation and
management procedures;

- the criteria and conditions for the establishment and manage-
ment of any hydro-electric projects;

- the formal designation of critical renewable resource areas
where screening of mineral development or other land use proposals would
be done especially carefully; and

-how the biological productivity of public lands will be main-
tained, and as to what are the safe minimum standards of conservation.

The Land Use Planning and Management Commission upon its own in-
itiative may place at any time a temporary freeze in respect to any or all
development or similar or other activities upon blocs of public lands,
provided the Commission has given to the Government of Canada one month's
prior notice, setting forth full particulars as to the reasons for the
temporary freeze. Thus, it is proposed that the Commission would have

some regulatory power, although its principal function is advisory.

The land use management plan and report, as well as interim re-

commendations of the Land Use Planning and Management Commission is to
be published and made available generally to the public, and public hearings
are to be held in Nunavut and elsewhere in Canada upon the completion of
the plan and report to discuss and consider the plan and its implementa-
tion. Hopefully, as well, Canada will have a general "Freedom of
Information" statutory law in the not tcodistant future which will facili-
tate public understanding of government decision-making generally in
respect to northern development.

The Nunavut Proposal seeks agreement by the Government of Canada that
at least 30% of public lands will be set aside as International Bio-
logical Program areas, wildlife refuges, game sanctuaries, wilderness
preserves, ecological preserves, national parks, recreational areas,
or hunting, trapping aud fishing reserves, in a number of blocs as deter-

mired by the Land Use Planning and Management Commissicn from time to time,

and such blocs may include rivers, offshore sea waters and the seabed.



52

Conclusion

Given the political realities of contemporary Canada, and the
values of the Inuit and the general public, the Nunavut Proposal for an
agreement-in-principle in respect to the settlement of Inuit land claims
in the Northwest Territories and Yukon Territory116 represents a basis
for a fair and reasonable settlement, in the best interests of both the
Inuit and Canada. The Nunavut Proposal represents desirable public
policy, and incorporates the critical elements, as discussed in this
paper, necessary to a new, and meaningful relationship between the Inuit
and the emerging industrial society in northern Canada. The Nunavut
Proposal represents a unique opportunity for both the Inuit and Canada.

The next year will determine whether this opportunity has been
acted upon, or lost, as the decision as to whether to proceed with a
natural gas pipeline from the Mackenzie Delta to southern Canada will
be made within this time. Thus, it is during this period that the
focus of the public is upon land claims and the north and the Inuit have
their most significant bargaining advantage. It is anticipated that
the report of the Berger Inquiry will make a strong statement in
support of an early settlement of land claims. Government and industry
have a real self-interest in resolving the land claims isgue if at all
possible before proceeding with a pipeline. The general public desires
that there be a negotiated settlement. Once a decision has been made
by the Government to proceed with a pipeline, northern development will
accelerate tremendously, and a Nunavut Proposal type of settlement will
not be achievable. Even if the decision is to not proceed with a
Mackenzie Valley gas pipeline, the Inuit will have lost the present
advantage due to the pressure upon Government of making a decision on
the pipeline shortly, such pressure being the major incentive to
Government to see that a negotiated settlement is achieved. Any later
decision-making process in favour of the Polar Gas pipeline will not
involve nearly the same degree of pressure upon Government to settle
land claims, as is present in connection with the Mackenzie Valley
pipeline applications. It is possible that there may be a Conservative
victory in the next general federal election, expected in 1978, and

such result would, it is suggested, put the Inuit at a much greater
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disadvantage in negotiations than the position they have with the present
Liberal Government.

The critical questions faced by the Inuit and Govermment today are:
what kind of land claims settlement is desired, and is it at all possible
for the competing interests to be reconciled, such that there can be
a truly negotiated land claims settlement within the next year. It
1s suggested that the principles and basic elements of the Nunawvut
Proposal provide the means to a fair and meaningful settlement, at
least for an agreement-in-principle between the Inuit and Government
as to a settlement, and one that is in the best interests of all

concerned.
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$176-billion in current dollars, or $150-billion in constant
dollars (1971 base). This brief description of the present
general situation of Canada as a nation does not include any
discussion as to the possibility of the separation of the
province of Québec.

See, Can. 1 An Energy Policy for Canada Phase I (Ottawa: Queen's
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Mines and Resources - a Department with- an obvious bias in favour
of development. This Department also issues permits for the
offshore areas of the east and west coasts.

See, generally, P. Usher, "Land Use Regulations: A Conflict of
Interests", in Northern Perspectives (Ottawa: Canadian Arctic
Resources Committee, March, 1973) at 1-4.
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Panarctic 0ils Ltd. is now a subsidiary of Petro Canada.

Canada does not have any "freedom of information" law, in contrast
to the United States. See 5 U.S.C. §552.

See generally, B. Buzan and B. Johnson, Canada at the Third Law
of the Sea Conference: Policy, Rule, and Prospects (Kingston, R.I.,
Law of the Sea Institute, 1975).

This discussion in respect to drilling in the Beaufort Sea is for

the purpose of illustrating the inadequacies of the northern
development decision-making process. There were many arguments put
forward in favour of drilling, not discussed here. Given the lack

of Canadian self-sufficiency in oil supplies, the lack of proven
natural gas reserves at this point to justify the proposed Gas Arctic
pipeline, and the fact that the Beaufort Sea has a large potential
for oil and natural gas, an early start to drilling in the Beaufort
Sea was favoured by many in Government. Moreover, in giving approval
to drilling the Government did impose conditions to seek to ensure
environmental protection. Two drilling operations commenced in
August, 1976, but in mid-September there was a water blowout in

one well (from an underground lake below the ocean floor) necessitating

the abandonment of this site. There was a discovery

of gas at the other drilling site, the extent of which cannot be
determined for another year. As to drilling in the Beaufort Sea, see
generally, Pimlott, Brown and Sam, O0il Under the Ice (Ottawa:
Canadian Arctic Resources Committee, 1976) at 41-50.

Reproduced in R.S.C. 1970, Appendices, 123-29.

1867, 30 & 31 Vict. ¢.3, (U.K.). The word "Indians" in the
Constitution has been interpreted to include Inuit. Re Eskimos,
[1939] S.C.R. 104. See also Sipeareak E1-53 v. The Queen

[1966] S.C.R. 645, 57 D.L.R. (2d) 536.

Attorney~General of Canada v. Attorney-General of Ontario, [1897] A.C.

199 (P.C.); and R. v. Wesley, [1932] 4 D.L.R. 774; [1932] 2 W.W.R.
337 (Alta. App. Div.) constitute authority for the proposition that
Indian treaties are of a contractual nature. R. 'v. Sikyea, [1964]
S.C.R. 642; (1965), 44 C.R. 266, aff'g (1964), 43 D.L.R. (2d) 150;
46 W.W.R. 65 (N.W.T.C.A.) is a leading case which deals with a
conflict between hunting rights given under a treaty and the terms
of the Migratory Birds Convention Act, (R.S.C. 1970, e. M-12).
There the Supreme Court of Canada held that Parliament had the
power to abrogate treaty agreements through its legislation.

R.S.C. 1970, c. I-6.

The word "status" means that the person is registered or has "status"
under the Indian Act. Of the 500,000 Indian people in Canada, some
271,000 are "status" Indians. This figure includes the 125,000
treaty Indians.



56
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52 W.W.R. 193 (B.C.C.A.); The Queen v. George, [1966] S.C.R.
267; 55 D.L.R. (2d) 386; R. v. Cooper (1969), 1 D.L.R. (3d) 113
(B.C.S.C.); Daniels v. The Queen, [1968] S.C.R. 517; (1969),
2 D.L.R. (3d) 1.

27. Department of Indian Affairs and Northern Development, Statement of
the Government of Canada on Indian Policy (Ottawa: 1969).
(hereinafter referred to as the White Paper on Indian Policy).

28. See, generally, H. Cardinal, The Unjust Society (Edmonton: M.G. Hurtig,
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29. Re Paulette et al and Registrar of Titles (No. 2) Re Paulette's
Application to file a Caveat, [1976] 2 W.W.R. 193 (N.W.T.C.A.);
rev'g (1974), 42 D.L.R. (3d) 8; [1973] 6 W.W.R. 97,115, appeal
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30. Id. See, also, Kanatewat v. James Bay Development Corporation,
[1975] 1 S.C.R. 48; (1974), 41 D.L.R. (3d) 1.

31. Done by Milton Freeman Research Ltd. This report will be
published shortly by the Government of Canada.

32. Although Canada is a rich and progressive country, the native peoples
are at a distinct disadvantage, economically and socially, when
compared with non-native society. This is illustrated by E.R. McEwen
in Rights of Canada's First Citizens - The Indian & Eskimo, a Resource
Paper prepared for the World Council of Churches Consultation on
Racism, london, England, 1969 (Toronto: Indian-Eskimo Association
of Canada, 1969) at 7-8. He cites statistics indicating that over
40% of Canada's native peoples are on relief, with 75% of Indian
families earning less than $2,000 a year. The infant mortality rate
among the Inuit and Indian people is twice the national average,
while the average life expectancy is from one-third to one-half of
that of the average Canadian. The levels of educational achievement
are very low; for example, approximately 502 of Indian students do
not go beyond Grade VI and about 61% fail to reach Grade VIII.
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Although these statistics vcre piven in 1969, there 1s little indication
that the situatiocn in 1976 ic signiflcancly different.

Chief Ceorgce Manuel, President of ithe National Indian Brother-
hood, in his submission in 19/€ to the Mackenzie Valley Pipeline
Inquiry (called the Berger Tuguliry, «fier Mr. Justice Thomas Berger
who is conducting the Inqui in ix "B" thereof ("Economic
and Social Conditions of Canasdian s") states that infant
mortality is four times higher amony Inditans, 62.12 per 1,000,
compared with 15.3 for all infants ian nada (1973 figures), and
that the mortality rate for status Tn ne was 8.32 per 1,000 in 1973
compared to 7.42 per 1,000 fer other Cinudians (p.l). Chief Manuel
states that a 1975 survey indicates that the average income earned
by the Indian lahour force was §730.00 (p.2). He cites figures from
1973-74 indicating that the school drap-out rate for Indlans was 84%
compared to the national rate of 12% (t» the end of Grade 12) (p.2).
Chief Manuel states that 41% of the native people are receiving
welfare, compared to the national rate of 3.7%(p.2).

Supra, note 27.

Calder v. Attorney-General [.97C:, 8 D.L.R. (3d) 59; 71 W.W.R. 81 (B, C);

Calder v. Attorney-General 1971), 13 D.L.R. (3d) 64; {197C},
74 W.W.R, 481 (B.C.C.A.).

€alder v. Attorney-General, [1973] S.C.R. 313.

See, generally, K. Lysyk, The Indian Title Question in Canada: An
Appraisal in the Light of Calder (1973,, 51 Can. Bar. Rev. 450,

See, P. Cumming, Native Rights and Law in an Age of Protest (1973),
1l Alta. L. Rev. 238 at 256.

Referred to in an article by P. Cumming, Toronto Globe & & Mail,
February 21. 1973, at 8.

Yukon Native Brotherhood, Together Today for Our Children Tomorrow:

A Statement of Grievances and an Approach to Settlement by the Yukon
Indian People (Whitehorse: Prepared for the Commissioner on Indian
Claims and the Government of Canada, 1973)

Cumming, supra, note 39.
Speech given in Vancouver, British Columbia, August 8, 1969.

It appears that there was a concerted effort, at the time of the con-
quest, to preserve the property rights of the French-Canadian colon-
ists. British leaders, such as Attorney-General Edward Turlow and
Solicitor-General Alexander Wedderburn, made statements to the effect
that the colonists should be able to maintain their own laws to the
greatest extent possible. The Quebec Act of 1774 permitted the
retention of French civil law, and thus "embodied a new sovereign
principle of the British Empire: the liberty of non-English people
to be themselves". See, 1 Burt, The 0ld Province of Quebec

(Toronto: McClelland & Stewart, 1968) at 166-181.
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Re Paulette et al and Registrar of Titles (1974% 42 D.L.R. (3d) 8;
[1973] 6 W.W.R. 97 at 115 (N.W.T.S.C.). In a decision rendered

in June 1973, Morrow, J. had held the Supreme Court of the NWT
had jurisdiction to hear the case:38 D.L.R. (3d) 45.

Id. at 40 and 148.
See, supra, note 29.

Chief Robert Kanatewat et al.v. The James Bay Development Corporation
et. al. (Unreported)

Unreported: Case No. 09-000890-73.

Kanatewat v. James Bay Development Corporation,,supra, note 30.

Unreported.

By s. 91(24) of the B.N.A. Act, the Federal Govermment has the com-
petence to legislate in respect to "Indians, and Lands reserved for

the Indians". The question'then is, can a province expropriate pro-
perty interests falling within a federal sphere of power, for purposes
within the legislative competence of a province by s.92 of the

B.N.A. Act, when the expropriation would affect the very status of

the native peoples, as they have an autochthonous culture, that is,
their identity is intimately tied to the lands and waters they have
traditionally used and occupied? Two of the many cases pertinent

to this question of overlapping jurisdiction are Charlie Cardinal

v. The Attorney-General of Alberta, [1974] S.C.R. 695; (1974, 13 c.c.C.
(2d) 1; affa5 c.C.C. (2d) 193; 22 D.L.R. (3d) 716; and British Columbia
Powerv, A.-G,of BC.{1965), 47 D.L.R. (2d) 633. For a discussion of
the last mentioned case, and of the issue generally, see, G. La Forest,
Natural Resources and Public Property Under the Canadian Constitution
(Toronto, Univ. of Toronto Press, 1969) at 174-182.

See the reasons for judgment of Morrow, J. in the Northwest Territories
Caveat case, supra, note 29, where he discusses the unique history

of Rupert's Land and the transfer thereof by the Hudson's Bay

Company to Canada. Justice Morrow's remarks are pertinent as well

in respect to the James Bay area as this territory historically

was also part of Rupert's Land.

For a good discussion of this topic see the testimony of Douglas
Sanders to the Berger Inquiry April 15, 1976. See, generally,
Cumming and Mickenberg, eds., Native Rights in Canada (2nd ed.
Toronto: General Publishing Co. and the Indian Eskimo Association
of Canada, 1972).

See, generally, Native Rights in Canada, supra, note 53 at 14-16.

Calvins Case, [1608], 7 Co. Rep. la; 2 Howell St. Tr. 559;
77 E.R. 377 (K.B.); Campbell v. Hall (1774), 1 Cowp. 204;
98 E.R. 1045 (K.B.); Amodu Tijani v. Secretary, Southern Nigeria,
[1921] 2 A.C. 399.




56.
57.

58.

59.
60.
61.

62.

63.

64.

65.

66.

67.

68.

69.
70.
71,
72.
73.
74.
75.
76.

29

Native Rights in Canada, supra, note 53 at 46-47.

R.S5.C. 1970, Appendices, 457-60,

Milton Freeman Research Ltd., to be published shortly by the
Government of Canada.

Reproduced in R.S.C. 1970, Appendices, 123-9.
S.C. 1870, c¢. 3, s. 31.
S.C., 1912, c. 45, s. 2(c)

This outline is taken largely from Native Rights in Canada,
supra, note 53 at 276-278.

The deed of surrender is reprinted in R.S.C. 1970, Appendices, at
257-77. 1In the December, 1867, Address to Her Majesty the Queen
from the Senate and House of Commons of the Dominion of Canada upon
the transference of Rupert's Land to Canada, it.was stated: "And
furthermore that, upon the transference of the territories in
question to the Canadian Government, the claims of the Indian tribes
to compensation for lands required for purposes of settlement will
be considered and settled in conformity with the equitable principles
which have uniformly governed the British Crown in its dealings

with the aborigines." Reprinted in R.S.C. 1970, Appendices, at 264,

s.C. 1870, c.3, s. 31.

Treaty No. 10 and Reports of Commissioners (Ottawa: Queen's Printer,
1966) at 3.

S.C. 1872, c.23.

W. E. Hodgins, Dominion and Provincial Legislation, 1867-1895
(Ottawa: Government Printing Bureau, 1896) at 1026.

The speech may be found in G. Stewart, Canada under the Admini-
stration of the Earl of Dufferin (Toronto: Rose-Belford Publishing
Co., 1879) at 491-93,

S§.C. 1879, c.31, s.124 (e).

(1889), 14 A.C. 46, at 54.

S.C. 1924, c.48. s.1.

Reprinted in S.C. 1891, at 1xi.

S.C. 1912, c.40, s.2(a)(Ontario); S.C. 1912, c.45, s.2(c)(Québec).
R.S8.C. 1970, Appendices, at 371, 380-81, and 388-89.

Minute No. 1, at 31.

Joint Committee of the Senate and House of Commons, Minute
No. 2, at 54,
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Department of Indian Affairs and Northern Development, The

Canadian Indian (Ottawa: Queen's Printers, 1966) at 3.

H. Dorion, 4 Commission of Inquiry on the Territorial Integrity of

Québec, Rapport 4: le domaine indini (Quabec: 1971) at 389-97.

[1973]) s.C.R. 313.

Department of Indian Affairs aud Northern Development, Statement
on Claims of Indian and Inuit People (Ottawa: Queen's Printer, 1974).

Kanatewat v. James Bay Development Corporation, discussed, supra,

notes 30, and 47-50.

Discussed, supra, note 29,

See Bill C-98 ~ James Bay & Northern Quebec Native Claims Settle-

ment Act (Measure to approve aund declare certain agreements,

between the Federal Government, Government of Québec, and Quebec

organizations), introduced into Parliament July 12, 1976.

On June 30, 1976, Bill 23 of the National Assembly of Quebec, An Act
Approving the Agreement concerning James Bay and Northern Quebec wvas

eanctioned.

The fifth of five "energy targets" of the Covernment of Canada in
An Energy Strategy for Canada: Policies for Self-Reliance (Ottawa:

Minister of Energy, Mines & Resources, 1976), at 6 is expressed as
being: 'doubling at a minimum, exploration and development

activity in the frontier regions of Canada over the next three years,
under acceptable social and environmental conditions."

Department of Indian Affairé and Northern Development, Statement
on Claims of Indian and Inuit People (Ottawa: Queen's Printer,1973).

See, generally, the brief of the Inuit Tapirisat of Canada to the
Government of Canada in response to the Government of Canada's

Guidelines for Northern Pipelines (1972).

The Agreement provided the following allocations:
Crees: Category I - 2,158 square miles.

Category II - 25,130 square miles(hunting, fishing and trap-

ping rights)
Inuit: Category I - 3,250 square miles.

Category II - 35,000 square miles (hunting, fishing and trap-

ping rights)

The native peoples receive a surface title ownership to Category I

lands, plus 50Z of any subsurface development benefits

They receive

hunting, fishing and trapping rights to Category II lands, but not

ownership.

The land settlement covers a total area of some 410,000 square
miles (the areas added to the province of Québec in 1899 and 1912 -
see section 1. 16 of the Agreement), and it seems the native peoples’
position that this entire area comprised traditionally used and
Thus, some

occupied lands was not challenged by the Government.
10,000 people will own (collectively) 5,408 square mil

es.

Not
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being owners of Category II lands (upon which there are hunting,
fishing and trapping rights) development is permitted and will
over time diminish the traditional form of livelihood.

This figure is approximate, and includes 6,500 Cree Indians and
3,500 Inuit. Québec Government figures suggest about 9,600 native
persons while native organizations refer to about 10,050,

My analysis deals only with those lands retained by the native peoples
as owners, and the amount and form of monetary compensation through
the settlement. The settlement did provide for many other things,
however, in my opinion they will be inconsequential in the long term,
or amount to rights extended which are simply those rights other
citizens ordinarily have. Moreover, my basic point is that the
'ownership of land' is the essential element in a northern land
claims settlement, and therefore, my criticism centres upon this
aspect of the settlement. On the James Bay settlement, see
generally J. Ciaccia, Native Claims - the James Bay Settlement,
Canadian Bar Association Annual Meeting, August 31, 1976.

The Inuit retention as owners works out to slightly less than one
square mile (about 601.6 acres) per capita. The Inuit usage for
hunting, fishing and trapping works out to about 50 square miles

per capita.

Alaska Native Claims Settlement Act, 85 Stat. 688 (1971); 43 U.S.C.
§1601 - 1624 (1973).

Perhaps the most significant special right is hunting and fishing.
In the writer's conversations with native leaders in Alaska during
a visit in June, 1974, they stated that they considered special
hunting and fishing rights as still being a question for discussion
with government, and that it was not dealt with at the time of

the land claims settlement because there was not sufficient time

to consider all aspects of the issue.

Traditionally used lands for the 3,900 Inupiat (of the North

Slope area) was 56.5 million acres. They received 5.5 million acres
in the settlement. This works out to about 1,410 acres per capita
or almost 2 1/4 square miles per capita, Ownership of the land is
on a fee simple basis: that is, ownership includes the subsurface
mineral interests, although existing alfenations at the time of

the land claims settlement remain. Title is held collectively
through use of the corporate entity.

Note that 70% of all revenues from timber and subsurface
resources in the region's lands must be divided equally among the 12
regional corporations, on a relative population basis. Thus the
Inupiat, through their Arctic Slope Regional Corporation will be
allowed to retain only a total of about 35% of its timber and sub-
surface income: 307 due to the location of resources in its region,
and approximately 5% because of its relatively small population.

This analysis is taken largely from The Alaska Native Claims
Settlement: A Report on a Trip to Alaska by Representatives of
the Inuit Tapirisat of Canada (Ottawa: Inuit Tapirisat of Canada,
June 1974).
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98.

99.
100.
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103.

The James Bay Apreement provided the following allocations:
6,300 Crees: Category I - 2,158 square miles
Category II -~ 25,130 square miles - (hunting, fishing,
and trapping rights)
3,500 Inuit: Category I - 3,250 square miles
Category II - 35,000 square miles ~ (hunting, fishing,
and trapping rights)
The native peoples receive a surface title ownership to
Categoxry I lands, plus 507 of any subsurface development benefits.
Title is held collectively through use of the corporate entity.
They receive hunting, fishing and trapping rights to Category II lands,
but not ownership.

The land settlement covers a total area of some 410,000 square
miles (the areas added to the Province of Québec in 1899 and 1912 -
see section 1. 16 of the Agreement), and it seems the native
peoples' position that this entire area comprised traditionally
used and occupied lands was not challenged by the Government. Thus,
some 10,000 people will own (collectively) 5,408 square miles. Not
being owners of Category II lands (upon which there are hunting,
fishing and trapping rights) development is permitted and will over
time diminish the traditional form of livelihood. Thus, the native
peoples of James Bay retain as owners (surface interest) about 1.37%
of lands traditionally used, in contrast to Alaska where the
retention is 11% (surface and subsurface interests) of lands
traditionally used.

Amazingly, this is the same per capita retention as the major land
cession treaties. See, for example, Treaty No. 3 of 1873
reproduced in A. Morris, The Treaties of Canada (Toronto:
Belfords, Clarke & Co, 1880) at 322-23.

The Dene Declaration was issued by the Second General Assembly
of the Indian Brotherhood and M&tis Association of the Northwest
Territories at Fort Simpson, Northwest Territories.

For a forceful and articulate defence of the Dene Declaration, see
the testimony of Professor Peter H. Russell to the Berger Inquiry
in April, 1976, "The Dene Nation and Confederation".

Nunavut: A Proposal for the Settlement of Inuit Land Claims in the
Northwest Territories. (Ottawa: Inuit Tapirisat of Canada,
January 27, 1976).

Part Four of the Nunavut Proposal.

Part Five of the Nunavut Proposal.

Part Six of the Nunavut Proposal.

0il and gas are to be found only below 1500 feet.

The experience of the Inuit with the Land Use Regulations has

been that regulation of exploration, while perhaps ameliorative, does

not render significant or sufficient protection to traditional
pursuits.
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111.
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115.
116.

Part Nine of the Nunavut Proposal.

Part Eleven of the Nunavut Proposal.

Part Four of the Nunavut Proposal.

Fart Eleven of the Nunavut Proposal, discussed infra.
Part Ten of the Nunavut Proposal.

Parts Eight and Nine of the Nunavut Proposal.

The Inuit Development Corporation has been organized under the
provisions of the Canada Business Corporations Act.

§.C. 1974-75, c. 33, assented to March 24, 1975.

Part Six of the Nunavut Proposal.

Part Nine of the Nunavut Proposal.

Part Ten of the Nunavut Proposal.

Part Eleven of the Nunavut Proposal.

The traditionally used and occupied lands of the Tnuit extend
to what is now the Yukon Territory, although there are only one

or two Inuit families that presently reside therein, on Herschel
Island.
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