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Foreword

Victoria Tauli-Corpuz, UN Special Rapporteur on the Rights of Indigenous Peoples

he World Heritage Convention (formally the Convention concerning the Protection of the World

Cultural and Natural Heritage) was adopted in 1972 to support the preservation of cultural
and natural heritage for the benefit of the world and its peoples. As stated in the Preamble to the
Convention, “parts of the cultural or natural heritage are of outstanding interest and therefore need
to be preserved as part of the world heritage of mankind as a whole”.

The Convention was adopted prior to most of the significant international steps that have been
taken over the past decades to recognize and protect the rights of indigenous peoples, including
the establishment of several United Nations and regional bodies dedicated to promoting and
upholding the rights of indigenous peoples. The Convention therefore does not reference or reflect
these important steps and is, in fact, in some ways at odds with them. Critical among these steps
is the adoption of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
by the UN General Assembly in 2007.

The challenge therefore presents itself to indigenous peoples to engage with the World Heritage
Convention and its organs and States Parties in order to ensure that the implementation of the
Convention is amended and improved to take into consideration the new international consensus
regarding the importance of recognizing, respecting and protecting the rights of indigenous
peoples. This challenge is particularly urgent given the fact that World Heritage sites can be, and
have often been, declared in areas that incorporate, in part or in whole, the lands, territories and
resources of indigenous peoples. The result of this incorporation has not always been positive for
indigenous peoples, and has usually come as part of a longer pattern of conservation policies and
laws being applied at the national level.

Human rights bodies in the UN system have recognized the violations of the rights of indigenous
peoples that can result from the application of conservation policies and, more specifically, from the
implementation of the World Heritage Convention. All three of the UN mechanisms dedicated
specifically to promoting the rights of indigenous peoples (the Permanent Forum on Indigenous
Issues, the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur on
the Rights of Indigenous Peoples) have called for reforms in the way in which the Convention is
applied, underlining the urgent need to reform the Operational Guidelines through which the
Convention is implemented so that they are aligned with the UNDRIP. They have highlighted the
need to adopt procedures to ensure indigenous peoples’ free, prior and informed consent when
sites are inscribed on the World Heritage List, the need to address the frequent lack of access by
indigenous peoples to information about pending nominations and other Convention processes
affecting them, and the need to take measures to ensure the protection of indigenous peoples’
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livelihoods and tangible and intangible cultural heritage in World Heritage areas, among many
other issues.

My predecessor as Special Rapporteur, James Anaya, dedicated a whole section of his 2012
report to the UN General Assembly to the recurring issue of the impact of World Heritage sites on
indigenous peoples, which contains a range of observations and recommendations on measures
to prevent and remedy violations of indigenous rights in the implementation of the World Heritage
Convention. Additional recommendations are contained in a communication he sent to the World
Heritage Centre on 18 November 2013. | intend to follow-up these recommendations during the
course of my mandate as Special Rapporteur.

It is clear that there is widespread recognition among human rights bodies of the legacy of
problems in the implementation of the World Heritage Convention and the impacts that this has had
on indigenous peoples. | therefore want to add my support to an important 2012 recommendation
of the UN Expert Mechanism on the Rights of Indigenous Peoples, which states: “The Expert
Mechanism... encourages the World Heritage Committee to establish a process to elaborate, with
the full and effective participation of indigenous peoples, changes to the current procedures and
operational guidelines and other appropriate measures to ensure that the implementation of the
World Heritage Convention is consistent with the United Nations Declaration on the Rights of
Indigenous Peoples and that indigenous peoples can effectively participate in the World Heritage
Convention’s decision-making processes.”

The members of the Expert Mechanism highlighted both the importance of the UN Declaration
on the Rights of Indigenous Peoples as a guide in implementing other conventions or treaties, and
the importance of full and effective participation of indigenous peoples in decision-making that
affects them, both themes that are explored at length in this book and which are fundamental to
empowering indigenous peoples to guide their own development.

This book provides detailed case studies exploring the history and continued development and
management of World Heritage sites that incorporate, in whole or in part, the lands, territories and
resources of indigenous peoples. The testimonies and histories recorded in this book reveal some
of the key challenges facing States and the World Heritage Convention bodies in ensuring that the
implementation of the Convention does, in fact, support the aspirations of indigenous peoples to
see their rights recognized and respected. The testimonies also reveal the hard work done by
indigenous peoples in fighting for respect for their rights in World Heritage areas, through direct
advocacy with the World Heritage Committee, engagement with international and/or regional
human rights bodies, and national level efforts to achieve self-determination over their lands,
territories and resources and their economic, social and cultural development as distinct peoples.

The stories contained herein reflect both the potential for the World Heritage Convention to
support the self-determined development of indigenous peoples by helping them to prevent
negative developments in their territories, and the difficulties inherent in the implementation of a
Convention that does not explicitly recognize the rights of the peoples on which it has a direct
impact. | hope that this book will form a contribution to increasing the respect between the World
Heritage Convention and the rights of the indigenous peoples living in or around the natural,
cultural and mixed sites protected under the Convention.



In accordance with Human Rights Council resolution 15/14 of 2010, core aspects of my
mandate as Special Rapporteur are examining ways and means of overcoming existing obstacles
to the full and effective protection of the rights of indigenous peoples; formulating recommendations
and proposals on appropriate measures and activities to prevent and remedy violations of the
rights of indigenous peoples; and developing a regular cooperative dialogue with all relevant
actors, including Governments, relevant United Nations bodies, specialized agencies and
programmes. As Special Rapporteur, | look forward to engaging with all the agencies and bodies
involved in the implementation of the World Heritage Convention to improve its record with indigenous
peoples, and to supporting indigenous peoples in the protection of their own heritage. @)



Preface

Annie Ngalmirama, Chairperson, Gundjeihmi Aboriginal Corporation

Since the adoption of the UN Declaration on the Rights of Indigenous Peoples in 2007, a
great deal of attention has been paid to respecting the rights of Indigenous peoples in the
implementation of the World Heritage Convention. During the Convention’s 40™ anniversary in
2012 (officially celebrated under the theme of “World Heritage and Sustainable Development: the
Role of Local Communities”), the need to improve protection of indigenous peoples’ rights in World
Heritage sites was often talked about. For the Gundjeihmi Aboriginal Corporation, which represents
the Mirarr Aboriginal people, this issue is very important as part of our country lies within Kakadu
National Park, which has been listed as a World Heritage site for over thirty years.

Kakadu is many things to many people. It is World Heritage, it is a national park; it is where
ancient and long-lasting home. Our word for our land is Gunred. Gunred sustains us and we
sustain it. We are obliged to care for it and for those who visit it. We do not see ourselves as
separate to our land. Our land exists through us and we exist through it.

For many years, Kakadu has been a place where the Australian government and we Bininj
have worked, lived and argued together. We Bininj are proud of our home and of its World Heritage
recognition. For over thirty years, Mirarr have worked to protect our home against unwanted
uranium mining and sometimes against the government’s way of managing our land. Sometimes,
we are at one with the government; at other times, we are in strong disagreement. We have also
resorted to open protest and, to stop the proposed Jabiluka uranium mine, campaigned here in
Kakadu and across Australia and the world. In the end we prevailed and mining at Jabiluka was
stopped.

We have learned much along this journey with the Australian Government and the UNESCO
World Heritage Committee. Kakadu’'s World Heritage status has helped us to prevail, by drawing
international attention to our disagreements with the government. We have learned much about
what we believe to be the denial of our fundamental international human rights because of mining
and the way the Park has been managed.

We have also had positive experiences with the government. Over the years we have developed
close working relationships and friendships with park rangers and other government staff. They
have often helped us manage our land and they have been there during trying times. In recent
years, we have also worked alongside the Djok clan and the government in partnership to secure
World Heritage recognition of the Koongarra area.

Our journey with the government and the World Heritage Committee has had many twists and
turns and, at the end of the day, it is an ongoing journey. We have been given great hope in recent



times that our relationships with both government and industry are increasingly on a more respectful
basis, that more opportunities for Bininj people are possible. Much of this is due to Kakadu’s World
Heritage status. It helps keep an international focus on our home and our relationships.

We stand in solidarity with other Indigenous peoples in World Heritage areas across the world
and trust that their respective governments, UNESCO, and the international community will
genuinely and effectively include these peoples in all their decision-making and benefit-sharing.
We hope that this book will be a useful contribution to that end. O
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World Heritage Sites and Indigenous Peoples’ Rights:
An Introduction

Stefan Disko, Helen Tugendhat and Lola Garcia-Alix

n September 2007, following more than 20 years of negotiations between UN Member States

and indigenous peoples’ representatives, the UN General Assembly adopted the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP). In the Preamble to the Declaration, the
General Assembly emphasized that the United Nations has an important and continuing role to play in
promoting and protecting the rights of indigenous peoples. In light of this special role, Articles 41 and
42 of the Declaration provide that the organs and specialized agencies of the United Nations system
and other intergovernmental organizations shall contribute to the full realization of the provisions
of the Declaration through, inter alia, financial and technical assistance; that ways and means of
ensuring the participation of indigenous peoples on issues affecting them shall be established; and
that the United Nations, its bodies and agencies and Member States shall promote respect for and full
application of the Declaration and follow up on its effectiveness.! Responsibility to promote respect
for the Declaration applies throughout the United Nations system and, in particular, to United Nations
institutions whose activities affect indigenous peoples, including the United Nations Educational,
Scientific and Cultural Organization (UNESCO) and the World Heritage Committee.?

Of the roughly 1,000 areas designated as World Heritage sites under UNESCO’s 1972
Convention concerning the Protection of the World Cultural and Natural Heritage (World Heritage
Convention) as of 2014, a large number are fully or partially located within the traditional territories
of indigenous peoples and are of great significance for their livelihoods and their spiritual, social
and cultural well-being. While establishing an exact number of such ‘indigenous sites’ would require
careful analysis, it is clear that there are close to 100 such sites, including well over a third of all
sites designated as ‘natural’ World Heritage sites by the World Heritage Committee.®

What is also clear is that the impact of World Heritage sites on indigenous peoples has not
always been positive. In his 2012 report to the UN General Assembly, the former UN Special

1 The commitment of the United Nations to implementing the UNDRIP was reaffirmed in September 2014 on the
occasion of the high-level meeting of the General Assembly known as the World Conference on Indigenous Peoples.

2 Anaya 2012b, paras. 27, 41.

3 Asof July 2014, there were a total of 1,007 World Heritage sites, including 197 ‘natural’ sites, 779 ‘cultural’ sites and
31 ‘mixed’ sites (listed because of both their natural and cultural significance).

Left: Rice Terraces of the Ifugao in Batad, Philippines, inscribed on the World Heritage List in 1995 as a cultural landscape.
Unlike most indigenous sites on the World Heritage List, the Ifugao Rice Terraces were included in recognition of indigenous
cultural values. Photo: Adi Simionov (CC BY-SA 3.0)



Rapporteur on the rights of indigenous peoples, James Anaya, remarked that: “Indigenous
peoples have expressed concerns over their lack of participation in the nomination, declaration
and management of World Heritage sites, as well as concerns about the negative impact these
sites have had on their substantive rights, especially their rights to lands and resources”. The
Special Rapporteur highlighted this as a “recurring issue” that had arisen in the context of his
communications with governments regarding specific allegations of human rights violations, as well
asin the context of his reports examining the situation of indigenous peoples in particular countries.*
Concerns regarding the human rights impacts of World Heritage sites have also been raised by
the two other UN mechanisms with specific mandates concerning the rights of indigenous peoples:
the UN Permanent Forum on Indigenous Issues (UNPFII)® and the Human Rights Council’s Expert
Mechanism on the Rights of Indigenous Peoples (EMRIP).6

The purpose of this book is to analyze, through case studies of World Heritage sites in different
parts of the world, the extent to which the principles of the UNDRIP are being fulfilled in the
implementation of the World Heritage Convention. Case studies explore and document indigenous
peoples’ experiences with World Heritage sites and in particular with the processes of the World
Heritage Convention at both the national/site level and the international/lUNESCO level. They
examine the effects of World Heritage status on indigenous peoples’ lives and on the realization of
their human rights (whether positive or negative) and the level of involvement of indigenous peoples
in management and decision-making processes, especially their involvement in Convention
processes such as the nomination of sites, the elaboration of management plans, reporting and
monitoring, site evaluations and the decision-making of the World Heritage Committee. The book
includes both examples of sites where indigenous peoples have been marginalized and their rights
have been violated and examples where indigenous peoples’ experiences with the World Heritage
system have generally been positive and where indigenous peoples have benefited from the World
Heritage Convention in one way or another. There are also case studies of World Heritage sites
where problems that have arisen are being addressed or have been overcome, and which could
therefore serve as positive examples for other sites facing challenges.

It is our hope that the book will help to identify recurring issues and concerns, as well as
systemic gaps and shortcomings, in order to contribute to discussions about what changes or
actions are needed to address concerns and to ensure that the World Heritage Convention can play
a consistently positive role in securing human rights. We hope that the book will stimulate debate
and action towards making the implementation of the World Heritage Convention consistent with
the UNDRIP, will contribute ideas on the way forward and will outline possible ways for the World
Heritage Committee, UNESCO, States and indigenous peoples to address the concerns identified.
Our vision is for the World Heritage Convention and the UNDRIP to be mutually reinforcing.

The production of the book coincided with, and was inspired by, two unrelated but thematically
connected events: the World Heritage Convention’s 40" anniversary in 2012 and the World

4 Anaya 2012b, paras. 33-42. The section of Anaya’s 2012 report discussing the World Heritage Convention is
reproduced in Appendix 4 of this volume.

5  See, e.g., UNPFII 2010a, para. 131; UNPFII 2010b; UNPFII 2011, paras. 40-42; UNPFII 2013, para. 23; Cunningham 2012.

6 See, e.g., EMRIP 2011, Annex, para. 38; EMRIP 2012, p. 7 (Proposal 9: World Heritage Committee).
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Conference on Indigenous Peoples in 2014. The World Heritage Convention’s 40" anniversary
was celebrated by UNESCO under the theme of “World Heritage and Sustainable Development:
the Role of Local Communities” and was intended to provide a framework for focusing on “issues
pertaining to the well-being and responsibilities of the local communities”.” The celebration of
the anniversary was meant to “present an opportunity for the international community involved
in cultural and natural heritage conservation to reflect on the achievements of the Convention to
date as well as to take stock of the challenges with which it is confronted”.? The World Heritage
Committee explicitly noted in a decision that considerations related to indigenous peoples, and in
particular questions raised by the UN Permanent Forum on Indigenous Issues, “should be included
in the theme of the 40" Anniversary”.®

States Parties to the World Heritage Convention were encouraged by the Committee to
“develop, support and carry out activities to promote the anniversary and to... mobilize various
UNESCO related institutions, programmes and networks to join in celebrating the anniversary”.!
The Danish Agency for Culture acted on this request by partnering with IWGIA and the Government
of Greenland to organize an international expert workshop on the World Heritage Convention and
indigenous peoples, which took place in Copenhagen in September 2012 and involved, among
others, several of the authors of articles contained in this book." The workshop resulted in a Call
to Action addressing the urgent need to make the implementation of UNESCO’s World Heritage
Convention consistent with the UNDRIP.'

In addition to the 40™ anniversary, this book is intended as a contribution to the objectives of
the World Conference on Indigenous Peoples (WCIP), a two-day high-level plenary meeting of
the UN General Assembly held in New York City in September 2014, at the end of the Second
International Decade of the World’s Indigenous People (2005-2014). The official purpose of the
World Conference was “to share perspectives and best practices on the realization of the rights
of indigenous peoples, including to pursue the objectives of the United Nations Declaration on the
Rights of Indigenous Peoples”.™ During the preparatory process for the WCIP, indigenous peoples
organized a Global Indigenous Preparatory Conference, which took place in Alta, Norway in June
2013. One of the things highlighted by indigenous peoples in the Alta Outcome Document was
the need for the World Heritage Committee, UNESCO and States to revise the World Heritage
Convention’s Operational Guidelines to ensure that the rights of indigenous peoples are respected
in the nomination, designation, management and monitoring of World Heritage sites.™ The outcome
document of the WCIP itself, unanimously adopted by the General Assembly, reaffirms the solemn
commitment of States to respect, promote and advance the rights of indigenous peoples set out in

7 UNESCO 2011a, para. 5.

8 UNESCO 2011a, para. 1.

9 Decision 35 COM 12D (2011), para. 10.

10 Decision 35 COM 12D (2011), para. 5.

11 For the report of the expert workshop see Disko and Tugendhat 2013.

12 See Appendix 3 at the end of this volume.

13 See General Assembly resolutions A/RES/65/198 (2011) and A/RES/66/296 (2012).
14 Alta Outcome Document, p. 5. Contained in UN Doc. A/67/994, Annex.



the UNDRIP, underlines the important role of the United Nations system in this regard and requests
that the UN Secretary-General develop a system-wide Action Plan to ensure a coherent approach
to the full realization of the provisions of the UNDRIP.™> We hope that this book will be a useful
reference for the United Nations, UNESCO and the World Heritage Committee in the elaboration
and implementation of this Action Plan.

The United Nations Declaration on the Rights of Indigenous Peoples

Solemnly proclaimed by the UN General Assembly in 2007 with the approval of an overwhelming
majority of Member States,'® and with the support of indigenous peoples worldwide, the United
Nations Declaration on the Rights of Indigenous Peoples reflects the existing international
consensus regarding the individual and collective human rights of indigenous peoples in a way that
is coherent with the provisions of other human rights instruments.™ It represents, as affirmed by the
UN Special Rapporteur James Anaya, “an authoritative common understanding, at the global level,
of the minimum content of the rights of indigenous peoples, upon a foundation of various sources of
international human rights law”."® This echoes the text of the Declaration itself, according to which
the rights recognized in the Declaration “constitute the minimum standards for the survival, dignity
and well-being of the indigenous peoples of the world.™*

Recognizing in its Preamble that “indigenous peoples have suffered from historic injustices as
a result of, inter alia, their colonization and dispossession of their lands, territories and resources,
thus preventing them from exercising, in particular, their right to development in accordance with
their own needs and interests”, the Declaration responds to “the urgent need to respect and promote
the inherent rights of indigenous peoples..., especially their rights to their lands, territories and
resources”.2 The Declaration therefore has, as Anaya notes, “an essentially remedial character,
seeking to redress the systemic obstacles and discrimination that indigenous peoples have faced
in their enjoyment of basic human rights”.?"

Itis important to emphasize that the Declaration does not bestow a set of special or new rights
upon indigenous peoples that are separate from the universally applicable fundamental human
rights but rather provides a contextualized elaboration of general human rights principles and rights
as they relate to the specific historical, cultural, social and economic circumstances of indigenous
peoples.? In doing so, it reflects and builds upon relevant provisions of human rights instruments

15 Outcome document of the high-level plenary meeting of the General Assembly known as the World Conference on
Indigenous Peaples (UN Doc. A/RES/69/2).

16 The UNDRIP was adopted by a vote of 143 in favour to 4 against, with 11 abstentions. However, all 4 opposing States
(Australia, Canada, New Zealand, United States) and two of the abstaining States (Colombia, Samoa) have since
reversed their positions and formally endorsed the Declaration.

17 EMRIP 2011, p. 22; Anaya 2011, para. 69.

18 Anaya 2008, para. 85.

19 Art. 43 (emphasis added).

20 Preambular paras. 6 and 7.

21 Anaya 2008, paras. 86.

22 Anaya 2008, paras. 40, 86; Anaya 2013, para. 70.
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The UN General Assembly votes to adopt the Declaration on the Rights of Indigenous Peoples, United Nations,
New York, 13 September 2007. Photo: Stefan Disko

of general applicability, as interpreted and applied by United Nations and regional human rights
bodies, as well as the standards contained in the Convention concerning Indigenous and Tribal
Peoples in Independent Countries (ILO Convention No. 169).

Therefore, while the UN Declaration itself is not a legally binding document, the standards found
therein connect to existing State obligations under other human rights instruments that are legally
binding on States. The Declaration builds upon the general human rights obligations of States
under the Charter of the United Nations® and is grounded in fundamental human rights principles
such as non-discrimination, self-determination and cultural integrity, which are incorporated into
widely ratified human rights treaties such as the International Covenant on Civil and Political Rights
(ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD).2* Since
the adoption of the UN Declaration, the human rights treaty bodies that monitor the implementation

23 Under the UN Charter, a binding multilateral treaty of the highest order, the United Nations and its Member States have
an obligation to respect and promote human rights on a non-discriminatory basis. See Arts. 1(2), 1(3), 55 and 56 of the
UN Charter.

24 Anaya 2011, para. 68; Anaya 2013, paras. 63, 65.



of these treaties have frequently interpreted and applied their provisions in ways that reflect the
Declaration, and often explicitly refer to the Declaration in so doing.®

Additionally, the UNDRIP “includes several key provisions which correspond to existing
State obligations under customary international law”, as the International Law Association (ILA)
found after an extensive survey of international and State practice in relation to the Declaration.®
Norms of customary international law are binding on all States, irrespective of whether or not
they have ratified any of the relevant treaties. They are also directly binding on international
intergovernmental organizations.?” While the Declaration as a whole cannot yet be considered as a
statement of existing customary international law, the ILA notes that the provisions in the UNDRIP
that do not yet correspond to customary international law nevertheless do express the aspirations
of the international community to improve existing standards for the safeguarding of indigenous
peoples’ human rights. The fact that States recognized them in a “Declaration” adopted within
the framework of the obligations established by the Charter of the United Nations to promote and
protect human rights on a non-discriminatory basis, and passed with overwhelming support by the
UN General Assembly, results in “an expectation of maximum compliance by States and the other
relevant actors”.2

Provisions of the UNDRIP which, according to the findings of the ILA, correspond not only to
State obligations under the major international human rights treaties but also to existing norms
of customary international law include provisions in the areas of self-determination, autonomy or
self-government (including participatory rights), cultural rights and identity, land rights as well as
reparation, redress and remedies.”® While an in-depth discussion of the normative content of the
UNDRIP is beyond the scope of this chapter, these five areas of rights will be briefly outlined below
in order to better contextualize the issues raised in the case studies explored in this book.

Self-determination

Article 3 of the UNDRIP affirms that “Indigenous peoples have the right to self-determination. By
virtue of that right they freely determine their political status and freely pursue their economic,

25 For a compilation of UN human rights treaty body jurisprudence pertaining to indigenous peoples, see Forest Peoples
Programme 2013. Also see ILA 2010.

26 ILA 2012b (Resolution No. 5/2012: Rights of Indigenous Peaples), para. 2. (For the survey itself see ILA 2010 and
2012a). Likewise, the UN Special Rapporteur has noted that “some aspects of the Declaration — including core
principles of non-discrimination, cultural integrity, property, self-determination and related precepts that are articulated
in the Declaration — constitute, or are becoming, part of customary international law or are general principles of
international law... It cannot be much disputed that at least some of the core provisions of the Declaration, with their
grounding in well-established human rights principles... reflect customary international law” (Anaya 2013, para. 64)

27 See the International Law Association’s report on the Accountability of International Organizations (ILA 2004), p. 22;
and Reinisch 2005, p. 46 ff.

28 ILA2012b, para. 3. Similarly, Anaya 2013, paras. 61-63.

29 ILA2010, pp. 43, 51.
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social and cultural development.”*® The wording of Article 3 mirrors a provision contained in the
two international human rights Covenants (ICCPR and ICESCR) which upholds the right to self-
determination for “[a]ll peoples™." This underscores the fact that the right to self-determination of
indigenous peoples is the same right to self-determination that all peoples enjoy under international
law.%

In essence, the right to self-determination “provides indigenous peoples with the right to
control their own destiny and govern themselves... and embodies their right to live and develop as
culturally distinct groups”.®® The former Chair of the UN Working Group on Indigenous Populations,
Erika-Irene Daes has remarked that “[t]he true test of self-determination is not whether Indigenous
Peoples have their own institutions of self-determination, legislative authorities, laws, police, or
judges,” but rather “whether Indigenous Peoples themselves actually feel they have choices about
their way of life” and thus are able “to live well and humanly in their own ways”.%

In the context of World Heritage, a crucial element of the right to self-determination is the
right of indigenous peoples to manage, for their own benefit, their own natural resources.® As
the UN Human Rights Committee has emphasized, referring specifically to indigenous peoples,
“the right to self-determination requires, inter alia, that all peoples must be able to freely dispose
of their natural wealth and resources and that they may not be deprived of their own means of
subsistence”.® This means, among other things, that the extinguishment of inherent aboriginal
rights to lands and resources is incompatible with indigenous peoples’ right to self-determination.*”

Autonomy, self-government and the right to participate in decision-making

Directly related to indigenous peoples’ exercise of their right to self-determination is their right to
autonomy or self-government, affirmed in Article 4 of the UNDRIP as follows: “Indigenous peoples,
in exercising their right to self-determination, have the right to autonomy or self-government in

30 Theright to self-determination is to be exercised in conformity with relevant rules of international law and the principles
of equality and non-discrimination, as the UNDRIP itself makes clear (Art. 46; preamb. para. 17). In particular, it is to
be exercised in a way that is compatible with the principle of territorial integrity and political unity of States. It does not
include a right for indigenous peoples to unilaterally establish their own State, i.e. a right of secession, except under
such circumstances where this right exists for all peoples under general international law. See ILA 2010, pp. 9-10.

31 Seeidentical Art. 1 of the ICCPR and the ICESCR.

32 On this aspect, see Anaya 2013, paras. 74-77; and ILA 2010, pp. 10-11. The treaty bodies that monitor the
implementation of the two human rights Covenants have repeatedly invoked Art.1 of the Covenants in relation to
indigenous peoples. See Forest Peoples Programme 2013.

33 ILA2010, p. 10.

34 Daes, E.-I. 2001. The Concepts of Self-Determination and Autonomy of Indigenous Peoples in the Draft United Nations
Declaration on the Rights of Indigenous Peoples. St. Thomas Law Review 14, p. 263 f. Quoted in ILA 2010, p. 11.

35 EMRIP 2011, Annex, para. 18.

36 CCPR 1999, para. 8. According to Art. 1, para. 2 of the two human rights Covenants, ‘{all] peoples may, for their own
ends, freely dispose of their natural wealth and resources... In no case may a people be deprived of its own means of
subsistence.” Both the Human Rights Committee and the Committee on Social, Economic and Cultural Rights have
repeatedly applied this provision to indigenous peoples.

37 CCPR 1999, para. 8.



matters relating to their internal and local affairs...”® The right of indigenous peoples to autonomy
or self-government involves, on the one hand, the right to organize their social, economic, cultural
and political life through their own laws, customs and practices and to establish, maintain and
develop their own legal, political and cultural institutions (Articles 5, 18, 34 UNDRIP). On the other,
it involves the right to effectively participate in external decision-making processes that affect them
and to be consulted prior to the approval of any project or measure that may impact on their rights,
lands or ways of life, with the objective of achieving agreement or consensus (Articles 18, 19, 32
UNDRIP).%

The participatory rights of indigenous peoples, and corresponding duties of States, are
essential elements of indigenous peoples’ right to self-determination and have been repeatedly
affirmed by international human rights courts and treaty bodies. As will be seen in the following
chapters of this book, they are crucial in the context of the World Heritage Convention.“* The
UNDRIP recognizes indigenous peoples’ “right to participate in decision-making in matters which
would affect their rights, through representatives chosen by themselves in accordance with their
own procedures” (Article 18). At the same time, the Declaration recognizes that States have a duty
to “consult and cooperate in good faith with the indigenous peoples concerned through their own
representative institutions in order to obtain their free, prior and informed consent before adopting
and implementing legislative or administrative measures that may affect them” (Article 19).*!

While the modalities of indigenous participation can vary depending on the specific
circumstances, it is essential for States to ensure that the participation of indigenous peoples in
matters which would affect their rights is effective. For participation to be effective, indigenous
peoples must actually be able to participate in decision-making processes through their own
representative institutions and organizations and must be able to influence the outcomes of these
processes. This may require special mechanisms to be created for indigenous participation, and
that indigenous peoples are made aware of their existence.* Furthermore, for indigenous peoples to
be able to make free and informed decisions about a given project, they must be “provided with full
and objective information about all aspects of the project that will affect them, including the impact
of the project on their lives and environment”, as UN Special Rapporteur James Anaya has noted.*
Information must be presented in a manner and form understandable to indigenous peoples, and
indigenous consent must be sought sufficiently in advance of any authorization or commencement
of activities, with due respect for the time requirements of indigenous decision-making processes.*

38 The ILA report on the rights of indigenous peoples notes that Art. 4 of the UNDRIP implicitly encompasses a “right
to territorial self-government”. Indeed, considering the extent to which the social, economic, cultural and political life
of indigenous peoples is connected to their lands and territories, “control over traditional lands is the key feature of
indigenous peoples’ autonomy, conceived as an element of self-determination” according to the report (ILA 2010, p. 13).

39 SeelLA2010, pp. 12-16; ILA2012a, pp. 3-7; and EMRIP 2011, Annex.

40 See EMRIP 2011, p. 24 ff.

41 Similarly, Art. 32(2) with regard to projects affecting indigenous peoples’ lands, territories or resources. Also see paras.
3 and 20 of the outcome document of 2014 World Conference on Indigenous Peoples (UN Doc. A/RES/69/2), where
these provisions are reaffirmed.

42 See, e.g., EMRIP 2011, pp. 24-26; Anaya 2009, paras. 36-57; ILA 2010, p. 14.

43 Anaya 2009, para. 53.
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Generally, States should enable the full and effective participation of indigenous peoples in all stages
of an initiative or project, from design, implementation, monitoring and evaluation to benefit-sharing.*

Cultural rights and identity

The protection of indigenous peoples’ cultural identity and cultural rights represents a predominant
theme throughout the whole text of the UNDRIP. The Declaration includes a number of provisions
affirming the right of indigenous peoples to practise, develop and revitalize their cultural and spiritual
traditions and customs and to maintain, control, protect and develop their tangible and intangible
cultural heritage, traditional knowledge and traditional cultural expressions (Articles 11, 12, 13, 25,
31 and 34, among others). Other provisions affirm the collective right of indigenous peoples to live
in freedom, peace and security as culturally distinct groups (Articles 7, 8, 9, and 33) and the right
of indigenous peoples and individuals “not to be subjected to forced assimilation or destruction of
their culture” (Article 8). Another key provision in terms of cultural rights and identity is Article 10 of
the UNDRIP, affirming the right of indigenous peoples not to be forcibly removed from their lands
or territories. Particularly relevant in the context of the World Heritage Convention, this provision
“addresses the practice, quite common in the past, of removing indigenous peoples from their
territories mainly for economic and development reasons, with tremendous consequences for their
physical and cultural survival”.*¢

The cultural rights affirmed in the UNDRIP find confirmation in a number of provisions included
in international human rights treaties, such as Article 27 of the ICCPR, Article 15 of the ICESCR,
or Article 5(e)(vi) of the ICERD.*” The monitoring bodies of these treaties have on many occasions
invoked these provisions in support of rights affirmed in the UNDRIP. In doing so, they have
stressed that cultural rights entail the recognition of land rights for indigenous peoples, due to the
fundamental importance of indigenous peoples’ relationship to their lands, territories and resources
for retaining their culture and cultural identity.*®

Moreover, the ILA recognizes a customary international law norm protecting the right of
indigenous peoples to recognition and preservation of their cultural identity. States are bound,
according to the ILA, “to recognise, respect, protect and fulfil indigenous peoples’ cultural identity
(inallits elements, including cultural heritage) and to cooperate with them in good faith — through all

44 On the elements of free, prior and informed consent, see UNDG 2009, p. 30 and EMRIP 2011, Annex.

45 UNDESA 2008, p. 17.

46 1LA 2010, p. 18. Also see UNDRIP Art. 8, paras. 2(b)and 2(c).

47 Other instruments affirming cultural rights recognized in the UNDRIP include ILO Convention No. 169, the 2001
UNESCO Universal Declaration on Cultural Diversity, the 2003 UNESCO Convention on the Safeguarding on
Intangible Cultural Heritage and the 2005 UNESCO Convention on the Protection and Promotion of the Diversity of
Cultural Expressions.

48 See, e.g., Human Rights Committee, General Comment No. 23: Article 27 (Rights of Minorities); Committee on
Economic, Social and Cultural Rights, General comment No. 21: Right of everyone to take part in cultural life; and
Committee on the Elimination of Racial Discrimination, General Recommendation 23 on the rights of indigenous
peoples. Also see Gilbert, this volume.



possible means —in order to ensure its preservation and transmission to future generations”.“ The
ILA notes that cultural rights must “be safeguarded in a way that is consistent with the perspectives,
needs and expectations of the specific indigenous peoples”, and that “all the prerogatives that are
essential to preserve the cultural identity of indigenous peoples according to their own perspective
must be preserved, including, e.g., the right to use ancestral lands and natural resources according
to their own tradition”.%

Land rights

As the UN Permanent Forum on Indigenous Issues has observed, lands, territories and natural
resources “are of fundamental importance to indigenous peoples since they constitute the basis
of their life, existence and economic livelihood, and are the sources of their spiritual, cultural and
social identity”. Therefore, “[lJand rights, access to land and control over it and its resources are
central to indigenous peoples throughout the world, and they depend on such rights and access for
their material and cultural survival.”'

Accordingly, the UNDRIP articles on lands, territories and resources are among the most
important provisions in the Declaration. The central provision in the UNDRIP dealing with land rights
is Article 26, which affirms the right of indigenous peoples “to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired” (paragraph 2), as well as
their general right to the lands, territories and resources which they have traditionally owned, occupied
or used but no longer possess (paragraph 1). Article 28 provides that indigenous peoples have a right
to redress for lands, territories and resources taken from them without their consent in the past.®

Other articles in the Declaration recognize related rights, such as the right of indigenous peoples
not to be forcibly removed from their lands or territories (Article 10); their right to maintain and
strengthen their spiritual relationship with their traditional lands, territories and resources (Article
25); their right to determine and develop priorities and strategies for the development or use of their
lands and resources (Article 32); their right to the conservation and protection of the environment
and the productive capacity of their lands and resources (Article 29); their right to be secure in
the enjoyment of their own means of subsistence (Article 20); their right to the protection of their
traditional medicinal plants and animals (Article 24); and their right to maintain and develop their
traditional knowledge and cultural heritage associated with their lands and territories (Article 31).

The land and resource rights of indigenous peoples have been repeatedly recognized and
affirmed by international human rights courts and treaty bodies, including the Human Rights

49 ILA2012b, para. 6. Also see ILA 2010, pp. 16-20; 2012a, pp. 16-23.

50 ILA2012b, para. 6; and 2010, p. 51.

51 UNPFII 2007, paras. 4 and 6.

52 Additionally, Art. 27 requires States to establish and implement processes to recognize and adjudicate the rights of
indigenous peoples to their lands, territories and resources, including those that were traditionally owned, occupied or
used.
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Committee, the Committee on the Elimination of Racial Discrimination, the Committee on Economic,
Social and Cultural Rights, the Inter-American Court of Human Rights and the African Commission
on Human and Peoples’ Rights. From the practice and jurisprudence of these bodies, it is clear
that indigenous peoples’ collective rights to their traditional lands, territories and resources are
protected by international treaty law in connection with a variety of other rights, including the right
to property, the right to cultural integrity, the right to self-determination and the general prohibition
of racial discrimination.®® Moreover, “[rlespect for the rights of indigenous peoples to ownership of,
control over and access to their traditional lands and natural resources is a precondition for the
enjoyment of other rights such as the rights to food, health, adequate housing, culture and free
exercise of religion”, as the former UN Special Rapporteur on the situation of human rights and
fundamental freedoms of indigenous people, Rodolfo Stavenhagen, has remarked.>*

According to the ILA, “States must comply — pursuant to customary and applicable conventional
international law — with the obligation to recognise, respect, safeguard, promote and fulfil the rights of
indigenous peoples to their traditional lands, territories and resources, which include the right to restitution
of the ancestral lands, territories and resources of which they have been deprived in the past.” The
ILA underlines that “Indigenous peoples’ land rights must be secured in order to preserve the spiritual
relationship of the community concerned with its ancestral lands, which is an essential prerequisite to
allow such a community to retain its cultural identity, practices, customs and institutions.”® The relevant
norms of customary international law also imply that indigenous peoples “must be allowed to manage
their lands autonomously and according to their customary rules; this prerogative is strictly connected
with the rights to self-determination and autonomy or self-government”.%

Reparation, redress and remedies

A number of provisions in the UNDRIP affirm the rights of indigenous peoples to reparation and
redress for human rights breaches they have suffered, including Articles 8(2), 11(2), 12(2), 20(2),
28, 32(3) and 40. Especially relevant in the context of World Heritage sites are Article 20(2),
affirming that “Indigenous peoples deprived of their means of subsistence and development are
entitled to just and fair redress”, and Article 28, affirming that

“Indigenous peoples have the right to redress, by means that can include restitution or,
when this is not possible, just, fair and equitable compensation, for the lands, territories
and resources which they have traditionally owned or otherwise occupied or used, and
which have been confiscated, taken, occupied, used or damaged without their free, prior
and informed consent.”

53 See Feiring 2013 and Gilbert, this volume.
54 Stavenhagen 2007, para. 43.

55 ILA2012b, para. 7.

56 ILA2010, p. 51.



Also important in the context of the World Heritage Convention is Article 32(3) of the UNDRIP,
which requires States to provide effective mechanisms for just and fair redress for any project
or activities affecting the lands, territories or resources of indigenous peoples, and to take
appropriate measures to mitigate adverse environmental, economic, social, cultural or spiritual
impacts arising from such activities.

As shown by the ILA, States have obligations under both treaty law and customary
international law to recognize and fulfil the rights of indigenous peoples to reparation and redress
for wrongs they have suffered.5” With regard to dispossession of indigenous peoples’ ancestral
lands, the kind of reparation that is generally preferable is the restitution of the lands, territories
and resources concerned. The reason for this is “that in most cases no form of compensation
is adequate to recompense effectively the deep spiritual significance that the motherland has
for the very cultural identity and — in many cases — even the physical existence of indigenous
communities.” Consequently, “restitution is the form of redress to be granted any time that it is
actually practicable.”® In line with this, the Committee on the Elimination of Racial Discrimination
has called on States parties to the ICERD:

“to recognize and protect the rights of indigenous peoples to own, develop, control and
use their communal lands, territories and resources and, where they have been deprived
of their lands and territories traditionally owned or otherwise inhabited or used without their
free and informed consent, to take steps to return those lands and territories. Only when
this is for factual reasons not possible, the right to restitution should be substituted by the
right to just, fair and prompt compensation. Such compensation should as far as possible
take the form of lands and territories.”

Obligations and commitments of UNESCO

Promotion of respect for human rights is one of the fundamental objectives of the United Nations
system as a whole. As stated in Article 1(3) of the UN Charter, one of the main purposes of
the United Nations is “promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion.” This commitment has
been reaffirmed by the UN General Assembly, other UN organs and the individual Member States
in countless declarations, conventions and other instruments. It is also reflected in Article 1 of
UNESCO’s Constitution, which establishes the furthering of universal respect for human rights as
one of the fundamental purposes of the organization. An obligation and responsibility of UNESCO
to protect and promote human rights, and in particular the rights of indigenous peoples, is also

57 1LA 2010, p. 39 ff; ILA 2012b, para. 10.
58 LA 2010, p. 41.
59 CERD 1997, para. 5 (General Recommendation 23 on the rights of indigenous peoples).
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implicit in the organization’s expressed commitment to principles and values such as cultural
diversity, sustainable development and good governance.®

Moreover, the UNESCO General Conference has repeatedly emphasized that UNESCO will
incorporate a human rights-based approach into all its programs and activities.' This means in
practice that “all activities should contribute to the realization of human rights” and that “human
rights principles and standards should guide the programming process in all fields and all stages,
including design, implementation, monitoring and evaluation”, as the UNESCO Strategy on Human
Rights notes.® Programmes and activities should be conceived and designed to “contribute to the
development of the capacities of ‘duty-bearers’ to meet their obligations and of ‘rights-holders’ to
claim their rights”.3

As a Declaration of the UN General Assembly, the UNDRIP represents a solemn and high-
level commitment on the part of the United Nations to its provisions, within the framework of
the obligations established by the UN Charter to promote and protect human rights on a non-
discriminatory basis.® This commitment is explicit in Articles 41 and 42 of the Declaration, which
require UN organs and specialized agencies to promote and act in accordance with the standards
expressed in the Declaration. According to Article 41, the organs and specialized agencies of the
United Nations system, as well as other intergovernmental organizations, shall establish ways
and means of ensuring the participation of indigenous peoples on issues affecting them and “shall
contribute to the full realization of the provisions of this Declaration through the mobilization, inter
alia, of financial cooperation and technical assistance”. Article 42 calls on the United Nations, its
bodies and specialized agencies to “promote respect for and full application of the provisions of
this Declaration and follow up the effectiveness of this Declaration”, including in their action at the
country level.

When the UNDRIP was adopted, UNESCO’s then Director-General, Koichiro Matsuura,
officially welcomed it as “a milestone for indigenous peoples and all those who are committed to
the protection and promotion of cultural diversity and intercultural dialogue”, promising that the

60 See, e.g., UNESCO 2008, paras. 2, 3; UNESCO 2013c, para. 112. See, e.g., UNESCO Universal Declaration on
Cultural Diversity, Art. 4: “The defence of cultural diversity is an ethical imperative, inseparable from respect
for human dignity. It implies a commitment to human rights and fundamental freedoms, in particular the rights of
persons belonging to minorities and those of indigenous peoples...”; Plan of Implementation of the World Summit on
Sustainable Development, 2002, para. 5: “respect for human rights and fundamental freedoms, including the right to
development, as well as respect for cultural diversity, are essential for achieving sustainable development and ensuring
that sustainable development benefits all”; The future we want (Outcome document, United Nations Conference on
Sustainable Development, 2012), para. 49: “We stress the importance of the participation of indigenous peoples in the
achievement of sustainable development. We also recognize the importance of the United Nations Declaration on the
Rights of Indigenous Peoples in the context of global, regional, national and subnational implementation of sustainable
development strategies”. On the mutually reinforcing relationship between good governance and human rights, see
e.g. Human Rights Council Resolution 7/11 (2008), “The role of good governance in the promotion and protection of
human rights” and the United Nations Millennium Declaration, Sec. V.

61 UNESCO 2003; UNESCO 2008, paras. 6, 69; UNESCO 2013c, para. 91.

62 UNESCO 2003, pp. 2 and 5.

63 Ibid., p. 5. The UNESCO Strategy on Human Rights reflects the “UN Common Understanding on the Human Rights-
Based Approach to Development Cooperation”. See OHCHR 2006, Annex |l.

64 Anaya 2008, para. 41.



UNDRIP would “undoubtedly provide the foremost reference point [for UNESCO] in designing and
implementing programmes with and for indigenous peoples”.® On another occasion, the Director-
General remarked:

“The 2007 Declaration acknowledges the significant place that indigenous cultures occupy
in the world and their vital contribution to our rich cultural diversity, which constitutes, in the
words of its preamble ‘the common heritage of humankind’. By approving this landmark
Declaration, the UN has taken a major step forward in the protection and promotion of
indigenous peoples’ rights... and has sent a clear signal in this regard to the international
community. It is now the responsibility of the United Nations, and in particular UNESCO...,
to ensure that this message is widely disseminated, understood and — most importantly -
translated into concrete policies that will enable indigenous peoples to participate fully and
equally in the national and international life.

Indeed, the new Declaration echoes the principles of the UNESCO Universal
Declaration on Cultural Diversity (2001) and related Conventions — notably the 1972 World
Heritage Convention, the 2003 Convention for the Safeguarding of the Intangible Cultural
Heritage, and the 2005 Convention on the Protection and Promotion of the Diversity of
Cultural Expressions. Each of these recognizes the pivotal role of indigenous peoples as
custodians of cultural diversity and biodiversity.”

UNESCO’s commitment to the UNDRIP was renewed by the General Conference in the
Organization’s Medium-Term Strategy 2014-2021, where it is declared that:

“The needs of indigenous peoples will also be addressed by UNESCO's action. They
continue to be disproportionately represented among the most marginalized and
impoverished segments of society, while being recognized as the stewards of the major
part of the world’s biological, cultural and linguistic diversity... [T]he Organization will
implement the UNDRIP across all relevant programme areas.” &

Already in 2011, UNESCO embarked on a process of developing a house-wide Policy on Indigenous
Peoples, which “will aim at positioning appropriately the Organization’s programmes, procedures
and activities with respect to the new institutional landscape that is emerging since the adoption of
the UNDRIP, and building awareness and providing guidance to staff and committees in order to
effectively implement the UNDRIP in all components of UNESCO’s work.”

However, UNESCO has noted that implementing the UNDRIP in all components of
the organization’s work presents a challenge due to the fact that there are “two layers of
intergovernmental governance within UNESCO on certain issues”. While the main decision-making

65 Matsuura 2007.

66 Matsuura 2008.

67 UNESCO 2013c, para. 20.

68 UNESCO 2014a, p. 3. As of February 2014, drafting of the Policy was still in its early stages (ibid.).
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bodies of UNESCO are the General Conference of Member States and the Executive Board (a
smaller elected group of 58 Member States), some UNESCO Conventions and programmes have
their own independent intergovernmental governance structures. Although “in many cases the
same member states are sitting on these different bodies, they take decisions independently and
sometimes these decisions are contradictory”, according to UNESCO. “Thus, the effort of ensuring
that indigenous issues are accurately reflected in all programmes, conventions and activities
house-wide is complex, involving different semi-autonomous bodies.” &

This challenge is clear in relation to the World Heritage Convention, a self-standing multilateral
treaty with its own States Parties and a separate intergovernmental governance structure.” As further
discussed below, the implementation of the Convention falls far short of the principles and requirements
of the UNDRIP and there is a long history of human rights violations against indigenous peoples in
relation to World Heritage sites. There can be no doubt, however, that the obligations of UNESCO
to protect and promote the rights of indigenous peoples, both under its Constitution and under the
UNDRIP, fully apply to the World Heritage Convention and its governing bodies. The Convention
was adopted by UNESCO’s General Conference pursuant to its functions under the UNESCO
Constitution, and the Convention explicitly states that its central decision-making body, the World
Heritage Committee, is “established within UNESCO” (Article 8.1). The Convention’s Secretariat, the
World Heritage Centre, is under the authority of UNESCO’s Director-General, who appoints its staff
pursuant to Article 14 of the Convention. It is located within UNESCO and is not autonomous of the
organization.”" Moreover, the Convention’s membership is today almost identical to that of UNESCO
and, with only one exception, all States Parties to the Convention are also Members of UNESCO."

Implementation of the World Heritage Convention

The main purpose of the World Heritage Convention, which embodies the idea that some places
are so special and important that their protection is not only the responsibility of the States in which
they are located but also a duty of the international community as a whole, is the identification
and collective protection of cultural and natural heritage sites of “outstanding universal value”
(OUV). While no definition of this elusive term is provided in the Convention, the World Heritage
Committee has adopted the following definition, contained in the Operational Guidelines for the
Implementation of the World Heritage Convention: “Outstanding Universal Value means cultural
and/or natural significance which is so exceptional as to transcend national boundaries and to be
of common importance for present and future generations of all humanity.” 7

69 UNESCO 2014a, p. 2.

70  On the relationship between the World Heritage Committee and UNESCO see Vrdoljak 20083, p. 224 f.

71 See Vrdoljak 2008b, p. 248 f.

72 As of 15 August 2014, there were 192 States Parties to the World Heritage Convention compared to 195 Member
States of UNESCO. The only State Party that is not a UNESCO Member is the Holy See.

73  Operational Guidelines, para. 49. The Operational Guidelines have been regularly revised throughout the history of the
Convention. Unless otherwise noted, references in this chapter refer to the July 2013 version.



The World Heritage Committee has also developed a set of ten specific criteria (six relating
to cultural and four to natural values), at least one of which a given site must meet in order to be
considered of OUV for the purposes of the Convention.” Additionally, to be deemed of OUV, a site
must meet the conditions of integrity” and authenticity (the latter only in the case of cultural sites),
and must have an adequate protection and management system to ensure its safeguarding.” If
these requirements are met, the site qualifies for inscription on UNESCO’s World Heritage List, i.e. for
designation as a cultural, natural or “mixed” (cultural and natural) World Heritage site (see Figure 1).”
While the decision to include sites on the World Heritage List is the prerogative of the World Heritage
Committee, sites can only be listed following a formal nomination by the State Party in whose territory
they are located, and after having been included on the respective State Party’s so-called ‘Tentative
List' (of potential World Heritage sites) for at least one year.” All nominated sites are visited and
evaluated by the World Heritage Committee’s advisory bodies IUCN and/or ICOMOS® before the
Committee decides whether or not they will be inscribed on the World Heritage List. The Committee
can also refera nomination back to the State Party for additional information or defera nomination for
more in-depth assessment or study, or a substantial revision by the State Party.®'

Once listed, a World Heritage site must be managed and protected with a view to maintaining
its OUV as recognized by the World Heritage Committee. This is the responsibility of the State
Party (or States Parties in the case of transboundary/transnational sites) in whose territory the
site is located. States Parties have an obligation to regularly prepare reports about the state of
conservation of the World Heritage sites in their territories and the protection measures put in
place to ensure their safeguarding (“Periodic Reporting”).2 Additionally, the World Heritage
Committee’s advisory bodies and the World Heritage Centre report to the Committee on the state
of conservation of specific World Heritage sites that are considered to be under threat (‘Reactive
Monitoring”). In this context, they can collect and make use of information received from sources
other than the States Parties concerned, including information received from indigenous peoples

74 Contained in ibid., para. 77. The ten criteria have been occasionally revised by the Committee to reflect the evolution of
the World Heritage concept. Now numbered (i) through (x), they were labeled cultural criteria (i)-(vi) and natural criteria
(i)-(iv) until 2004.

75 See ibid., paras. 78, 87-95. Integrity is a measure of the wholeness and intactness of the natural and/or cultural
heritage and its attributes.

76 See ibid., paras. 78-86. In essence, a cultural heritage site meets the condition of authenticity if it is ‘genuine’ (i.e. if it
is truly what it claims to be) and if the information sources about its heritage values may be understood as credible or
truthful. See Jokilehto 1999, p. 11 f.

77 For details, see Operational Guidelines, paras. 78, 96-119.

78 See ibid., paras. 45-47. A sub-category of cultural World Heritage sites are cultural landscapes, which represent the
“combined works of nature and of man” mentioned in Article 1 of the World Heritage Convention. The cultural landscapes
category was introduced by the World Heritage Committee in 1992. See Annex 3 of the Operational Guidelines.

79  Operational Guidelines, paras. 24(a), 63 and 65.

80 The World Heritage Committee is supported by three advisory bodies: the International Union for Conservation of
Nature (IUCN), the International Council on Monuments and Sites (ICOMOS) and the International Centre for the
Study of the Preservation and Restoration of Cultural Property (ICCROM). On the roles of the advisory bodies, see
Operational Guidelines, paras. 30-37 and the chapter by Larsen, Oviedo and Badman in this volume

81 Operational Guidelines, Chapter III.G.

82 See Operational Guidelines, para. 15 and Chapter V.
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Figure 1: Types of World Heritage sites (‘properties’). Adapted from UNESCO et al. 2011

Figure 2: Summary of the different steps in the nomination process and the main responsibilities of the State
Party and the UNESCO World Heritage Committee. Source: UNESCO et al. 2011




or non-governmental organizations, and may make recommendations on how to mitigate threats
and outline corrective measures.®

Lack of implementation of the UN Declaration on the Rights of Indigenous
Peoples in the context of the World Heritage Convention

The World Heritage Convention can play, and in some cases undoubtedly has played, a positive
role for indigenous peoples by helping them protect their lands and territories, cultures and heritage
from development pressures such as urban encroachment or extractive industry activities. Arecent
example is the incorporation of the uranium-rich Koongarra area into the Kakadu National Park
World Heritage site, at the joint request of the State Party and the indigenous landowners, in effect
barring future mineral development in the area.* World Heritage sites can also create business
and employment opportunities for indigenous peoples, for instance in the tourism sector or directly
in the management of sites. Further, in monitoring the state of conservation of inscribed World
Heritage sites, the World Heritage Committee and/or its advisory bodies, IUCN and ICOMOS,
may call on States Parties to improve indigenous peoples’ participation in the management and
decision-making processes of particular sites or to enhance benefit-sharing mechanisms.® These
interventions have become more frequent in recent years and have in some cases contributed to
positive change for indigenous peoples.®

However, throughout the history of the World Heritage Convention there have been frequent
objections raised by indigenous peoples regarding violations of their rights in the implementation of
the Convention, not only at the domestic level in the nomination and management of specific World
Heritage sites but also at the international level in the practice of the World Heritage Committee, its
advisory bodies IUCN and ICOMOS, and its Secretariat. Human rights concerns include, inter alia,
frequent disrespect for indigenous peoples’ participatory rights in the nomination and inscription
of sites, marginalization of indigenous peoples in the on-site decision-making and management
of World Heritage areas, violations of their right to share equitably in tourism benefits, a common
lack of consultation with indigenous peoples by monitoring and site evaluation missions and a
serious lack of transparency in some of the Convention’s processes. Moreover, in some World

83 Operational Guidelines, Chapter IV.A.

84  See O'Brien, this volume.

85 See, for example, World Heritage Committee Decisions 37 COM 7B.30, para. 8b (Talamanca Range-La Amistad
Reserves / La Amistad National Park, Costa Rica / Panama); 34 COM 7B.4, para. 6 (Ngorongoro Conservation Area,
United Republic of Tanzania); or 35 COM 7B.34, para. 4d (Manu National Park, Peru).

86 For instance, the World Heritage Committee, IUCN and the World Heritage Centre in 2014 urged the Government of
Kenya to ensure full and effective participation of the indigenous Endorois in the management and decision-making
of Lake Bogoria National Reserve (see UNESCO 2014b, p. 111-113 and Committee Decision 38 COM 7B.91). This
appears to have facilitated the signing of a Memorandum of Understanding in May 2014 between Kenyan government
agencies and representatives of the Endorois which notes that the involvement of the Endorois in the management
of the Reserve is paramount, sets out a framework for the co-management of the Reserve by Kenyan government
agencies and the Endorois and recognizes that any decision-making concerning the Endorois people must have their
free, prior and informed consent (for details on this case, see Sing’Oei, this volume).
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The World Heritage Committee at its 35th Session in Paris in June 2011, following the decision
to incorporate the Koongarra area into the Kakadu World Heritage site in Australia.
In the center front row Jeffrey Lee, the senior traditional owner of the Koongarra area. Photo: Stefan Disko

Heritage areas indigenous peoples are essentially treated as threats to their own territories and tight
restrictions and prohibitions are placed on traditional land-use practices such as hunting, gathering,
farming or animal husbandry, in violation of indigenous peoples’ cultural and subsistence rights.
These restrictions and prohibitions have had severe consequences for some indigenous peoples’
food security, health and well-being and can in some cases be directly linked to the World Heritage
status.®” The World Heritage List also contains several protected areas from which indigenous peoples
have been forcibly removed,® in some instances even with the intention of “justifying inscription of
an area on the World Heritage List as a place of natural importance devoid of what is perceived as
the negative impact of local inhabitants”, as a former staff member of the World Heritage Centre has

87 See, for instance, the case of the Ngorongoro Conservation Area, where a ban on subsistence cultivation imposed in
2009 resulted in a serious situation of hunger and malnutrition that affected most of the area’s 70,000 residents and
led to the deaths of several people (Olenasha, this volume).

88 For some examples, see the articles in this volume by Kidd (Bwindi Impenetrable National Park), Muchuba (Kahuzi-
Biega National Park), Buergin (Thungyai - Huai Kha Khaeng Wildlife Sanctuaries), Sing’Oei (Lake Bogoria National
Reserve) and Olenasha (Serengeti National Park).



remarked.® This legacy remains completely unaddressed by the World Heritage Committee although
many of the affected indigenous peoples continue to suffer from the consequences to this day.

The violation of indigenous rights in World Heritage sites and in the implementation of the World
Heritage Convention is facilitated by the fact that “the World Heritage Convention does not give
any recognition to indigenous peoples’ rights over cultural and natural heritage’, as noted in the
ILA's study on the rights of indigenous peoples.® Rather, “the Convention entrusts territorial States
with all responsibilities concerning proposals for inscription of cultural and natural properties on the
World Heritage List... and relating to the management of such properties after their inscription”.*'
While the lack of recognition of indigenous peoples’ rights in the text of the Convention can be
explained by its early adoption, in 1972, when international law in this area was little developed,
the subsequently devised and frequently updated Operational Guidelines, also, do not contain any
provisions on the rights of indigenous peoples, nor other references to human rights. The ILA study
therefore concludes that “the consideration devoted to indigenous peoples’ rights in the context of
the operation of the World Heritage Convention is far from being adequate”.®

To its credit, in 2007 the World Heritage Committee adopted a “Strategic Objective” to “Enhance
the role of communities in the implementation of the World Heritage Convention”, in recognition of “the
critical importance of involving indigenous, traditional and local communities in the implementation of
the Convention”.® In a 2011 Decision, the Committee also encouraged States Parties to “[ijnvolve
indigenous peoples and local communities in decision making, monitoring and evaluation of the state
of conservation of [World Heritage sites]” and to “[rlespect the rights of indigenous peoples when
nominating, managing and reporting on World Heritage sites in indigenous peoples’ territories”.*
However, the Convention’s Operational Guidelines continue to be entirely inadequate for ensuring
the meaningful participation of indigenous peoples and respect for their rights in Convention
processes. Rather than upholding the right of indigenous peoples to effectively participate in decision-
making affecting them, the Operational Guidelines merely “encourage” States Parties to ensure the
participation of “a wide variety of stakeholders” in the processes of the Convention:

“States Parties to the Convention are encouraged to ensure the participation of a wide
variety of stakeholders, including site managers, local and regional governments, local
communities, non-governmental organizations (NGOs) and other interested parties and
partners in the identification, nomination and protection of World Heritage properties.” %

89 Titchen 2002.

90 ILA2012a,p. 17.

91  Ibid.

92  Ibid.

93 See World Heritage Committee Decisions 31 COM 13A and 31 COM 13B. This fifth strategic objective, also known
as the “fifth C”, was adopted by the World Heritage Committee during the Chairmanship of Sir Tumu Te Heuheu,
Paramount Chief of Ngati TGwharetoa, the first indigenous person to hold this position (representing New Zealand).

94 Decision 35 COM 12E, para. 15.

95 Para. 12. Other provisions on the involvement of local communities and other stakeholders include paras. 40, 64, 123
and 211. The only provision that is couched in slightly more obligatory language relates to nominations of cultural
landscapes to the World Heritage List, which “should be prepared in collaboration with and the full approval of local
communities” (Annex 3, para. 12).
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This approach, which subsumes indigenous peoples into a wider category of stakeholders such
as local communities, NGOs and other interested parties, negates indigenous peoples’ status and
rights under international law, including their right to self-determination and their collective rights to
their lands, territories and resources. In accordance with the principles of the UNDRIP, indigenous
peoples must be treated as rights-holders and key decision-makers whose consent has to be
sought in the case of activities affecting their rights, and not merely lumped together with a wide
variety of ‘stakeholders’, who may or may not be included in decision-making processes.

The first concerted effort of indigenous peoples to enhance the consideration given to their
rights in the implementation of the World Heritage Convention was in 2000 during the 24™ session
of the World Heritage Committee in Cairns, Australia. A forum of indigenous peoples held in
conjunction with that session called for the establishment of a “World Heritage Indigenous Peoples
Council of Experts (WHIPCOE)” as a consultative body to the Committee out of concern about
the “lack of involvement of indigenous peoples in the development and implementation of laws,
policies and plans... which apply to their ancestral lands within or comprising sites now designated
as World Heritage areas”.* The forum proposed that WHIPCOE should complement the work of
the Committee’s existing advisory bodies and provide “expert Indigenous advice on the holistic
knowledge, traditions and cultural values of Indigenous Peoples relative to the implementation of
the World Heritage Convention, including current operational guidelines”.*” Among other things, it
was thought that a body such as WHIPCOE was needed “to advise on the appropriate identification,
evaluation and management of ‘mixed’ properties and ‘cultural’ properties with indigenous
associations and the identification, management and possible renomination of properties listed for
their ‘natural’ World Heritage values that may also hold indigenous values”.®®

However, although the proposal was considered by the World Heritage Committee at its 24"
and 25" sessions, the Committee did not approve the establishment of WHIPCOE as a consultative
body or network reporting to it. The stated reasons for this decision included “a number of legal
concerns and issues relating to the funding, legal status, role and relationships (with the States
Parties, Advisory Bodies, World Heritage Committee and World Heritage Centre)” and the fact
that “[sJome members of the Committee questioned the definition of indigenous peoples and the
relevance of such a distinction in different regions of the world.”® The former Chairperson of the
World Commission on Protected Areas, Adrian Phillips, attributed the decision to a “dismissive
attitude towards indigenous peoples’ issues” among some of the Committee members.'®

In 2002, Mirarr senior traditional owner Yvonne Margarula from the Kakadu National Park World
Heritage area in Australia submitted a statement on behalf of the Mirarr people to the inaugural
session of the UN Permanent Forum on Indigenous Issues which recommended that the Permanent
Forum undertake an independent study of indigenous peoples and World Heritage. The statement
suggested that the study analyze the effectiveness of the World Heritage Convention in the protection

96 UNESCO 2001, p. 2.

97 Ibid., p. 3.

98 Ibid., p. 5.

99 UNESCO 2002, p. 57.

100 Quoted in [UCN 2002, p. 15.



of indigenous peoples’ sacred sites and living traditions; the potential impact of the World Heritage
Committee’s then ongoing review of its Operational Guidelines on indigenous peoples living in World
Heritage areas; and indigenous peoples’ representation and input into the World Heritage Committee’s
decision-making processes.'®" Following the Permanent Forum'’s first session, indigenous peoples
raised concerns on many occasions with the Forum about violations of their rights in World Heritage
sites and in the implementation of the Convention. Having a mandate to provide expert advice and
recommendations on indigenous issues to programmes and agencies of the United Nations, and to
promote respect for the UNDRIP and follow up its effectiveness,® in 2010 the Permanent Forum for
the first time sent a representative to a session of the World Heritage Committee. The purpose of this
participation was to inform the Committee about the numerous concerns related to World Heritage
sites that indigenous organizations had brought to the Forum’s attention since its first session in 2002.
In a written submission to the Committee, the Forum highlighted, among other things, that it had
received complaints about a “list of indigenous sites inscribed in the World Heritage List without the
adequate participation and involvement of indigenous peoples”.'®

In 2011, a broad coalition of indigenous organizations and NGOs submitted a joint statement
to the World Heritage Committee, as well as the Permanent Forum, expressing “serious concern
about the continuous and ongoing disrespect of the principle of free, prior and informed consent by
UNESCO’s World Heritage Committee when it designates sites in Indigenous peoples’ territories
as ‘World Heritage sites”. The joint statement noted:

“There are numerous examples of Indigenous sites on the World Heritage List that have
been inscribed without the free, prior and informed consent of the Indigenous peoples
concerned. In many cases Indigenous peoples were not even consulted when their
territories were designated as World Heritage sites, although this designation can have
far-reaching consequences for their lives and human rights, their ability to carry out their
subsistence activities, and their ability to freely pursue their economic, social and cultural
development in accordance with their right of self-determination.”!%*

The joint statement also denounced the fact that three World Heritage nominations under
consideration by the Committee at the time (Western Ghats, Sangha Trinational and Kenya
Lake System in the Great Rift Valley) had been prepared without the meaningful involvement or
consultation of affected indigenous peoples and that insufficient consideration had been given to
indigenous peoples’ cultural values and their role as stewards of the respective places. It urged

101 Mirarr People 2002.

102 See UN ECOSOC Resolution E/2000/22, para. 2; and UNDRIP, Art. 42.

103 UNPFII 2010b.

104 Endorois Welfare Council et al. 2011. The statement also expresses concern, in response to the 2010 designation of
the Ngorongoro Conservation Area as a cultural World Heritage site (in recognition of archaeological but not indigenous
cultural values), “that the concepts of ‘outstanding universal value’, ‘integrity’ and ‘authenticity’ are interpreted and
applied in ways that are disrespectful of Indigenous peoples and their cultures, inconsiderate of their circumstances
and needs, preclude cultural adaptations and changes, and serve to undermine their human rights.” For more detail on
the case in point, see Olenasha, this volume.
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Screenshot of the World Heritage Centre’s website. Nomination documents are not made public by UNESCO
prior to the decision of the World Heritage Committee, and can only be accessed with a password

the Committee not to approve these nominations until the indigenous peoples concerned had
been adequately consulted and involved and their free, prior and informed consent obtained.
The objections expressed in the joint statement did not, however, receive any noteworthy
consideration by the World Heritage Committee. Kenya Lake System was inscribed on the
World Heritage List in 2011, while Western Ghats and the Sangha Trinational were inscribed
in 2012 despite the concerns not having been resolved in any of the three cases.'® In the
latter two instances, the indigenous peoples concerned had not even been able to review the
final versions of the nomination documents, which had not been made publicly available by the
relevant States Parties or UNESCO before the World Heritage Committee took its decision.'®
The fact that there is no requirement under the Operational Guidelines for World Heritage
nominations and other key documents such as state of conservation reports and monitoring
mission reports to be made publicly available before the World Heritage Committee takes
a decision is of serious concern to indigenous peoples.'” It has in many cases prevented

105 For more detail, see the articles in this volume by Sing’Oei Abraham; Bijoy; and Amougou-Amougou and Woodburne.

106 IWGIAetal. 2012.

107 While nomination documents are never disclosed by UNESCO before a site is inscribed (see screenshot of UNESCO
website), in 2013 and 2014 the World Heritage Committee encouraged States Parties to authorize UNESCO to make
reports relating to the state of conservation of their World Heritage sites publicly accessible in order to contribute to
improved transparency in the reactive monitoring process (see Decisions 37 COM 7C and 38 COM 7). Although
most reports are now published, this is not a requirement and some reports by State Parties, as well as some of the
monitoring mission reports, continue to be withheld from the public, in particular those of a contentious character.



indigenous peoples from reviewing such documents and providing their perspectives to the
Committee, despite the fact that the proposals contained in these documents may have far-
reaching implications for their rights and interests.'® This remarkable lack of transparency
in the processing of World Heritage nominations, as well as other processes of the World
Heritage Convention, has been strongly criticized by indigenous organizations as inconsistent
with the right of indigenous peoples to participate in decision-making affecting them, as well
as with sustainable development principles and State obligations to ensure public participation
in environmental decision-making.®®

Response of human rights bodies

International and regional human rights bodies have, on countless occasions, expressed concerns
about the impacts of the establishment and management of specific conservation areas on
indigenous peoples and their ability to pursue traditional ways of life. They have underlined, among
other things, that conservation areas established in the ancestral territories of indigenous peoples
must allow for sustainable economic and social development that is compatible with the cultural
characteristics and living conditions of the indigenous peoples concerned, that the management
of such areas must ensure the effective participation of indigenous peoples in decisions affecting
them, and that redress must be provided for dispossessions and land alienation suffered by
indigenous peoples as a result of the establishment of such areas.” There are also numerous
cases in which human rights bodies have expressed concern over violations of indigenous rights
in conservation areas that were recognized as World Heritage sites or included on States Parties’
tentative lists of potential World Heritage sites, and have urged the respective States Parties to
address these concerns.™"

108 Until the mid-1990s, the Operational Guidelines even promoted non-transparent and non-participatory nomination
processes, requiring that: “In all cases, so as to maintain the objectivity of the evaluation process and to avoid possible
embarrassment to those concerned, States Parties should refrain from giving undue publicity to the fact that a property
has been nominated for inscription pending the final decision of the Committee on the nomination in question” (former
para. 14). While this provision was deleted in 1996, similar thinking continues to be contained in Annex 6 of the
Guidelines (Procedures of ICOMOS for the evaluation of cultural sites), where States Parties “are requested to ensure
that ICOMOS evaluation missions are given a low profile so far as the media are concerned... [P]remature publicity
can cause embarrassment both to ICOMOS and to the World Heritage Committee.”

109 See The future we want, para. 43 (Outcome document of the 2012 UN Conference on Sustainable Development) and
the 1998 Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters.

110 See, e.g., CERD 2004, para. 13; CERD 2007, para. 22; CERD 2008, para. 19; CESCR. 2012, paras. 22, 29; or ACHPR
2009.

111 See, e.g., CERD 2012 (Kaeng Krachan National Park, Thailand); CCPR 2012, para. 24, CERD 2011, para. 17; and
ACHPR 2011 (Kenya Lake System, Kenya); ACHPR 2000, pp. 12-16 (Bwindi Impenetrable National Park, Uganda;
Kahuzi-Biega National Park, DRC; Dja Faunal Reserve, Cameroon; Ngorongoro Conservation Area, Tanzania; among
other sites); Kothari 2008, para. 104 (Chitwan National Park, Nepal); Anaya 2012a, para. 13 and 2012c, para. 50
(Quebrada de Humahuaca, Argentina).
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In recent years, due to the many concerns raised by indigenous peoples in relation
to World Heritage sites around the world, several international human rights bodies and
mandate-holders have drawn attention to systemic shortcomings in the implementation of the
World Heritage Convention and called on the World Heritage Committee, UNESCO and the
Advisory Bodies to take corrective action. Back in 2005, before the adoption of the UNDRIP,
the UN General Assembly had already made the following recommendation to UNESCO,
contained in the Programme of Action for the Second International Decade of the World’s
Indigenous People:

“UNESCO is urged to establish mechanisms to enable indigenous peoples to participate
effectively in its work relating to them, such as the... nomination of indigenous sites in the
World Heritage List and other programmes relevant to indigenous peoples.”?

Since the General Assembly’s adoption of the UNDRIP in 2007, all three of the UN mechanisms
with specific mandates concerning the rights of indigenous peoples (UNPFII, EMRIP and Special
Rapporteur) have urged the World Heritage Committee to bring the implementation of the World
Heritage Convention into line with the requirements of the UNDRIP, and to adopt changes to the
existing procedures and Operational Guidelines to that end. In his 2012 report to the General
Assembly, Special Rapporteur James Anaya highlighted that:

“... there is still no specific policy or procedure which ensures that indigenous peoples can
participate in the nomination and management of these sites [World Heritage sites within
or near their traditional territories, or otherwise affecting them]. The Operational Guidelines
for Implementation of the World Heritage Convention, which set out the procedure for the
inscription of properties on the World Heritage list and the protection and conservation of
sites, are silent on the issue of participation by indigenous peoples. The guidelines provide
only that States parties to the Convention are encouraged to ensure the participation of
a wide variety of stakeholders in the identification, nomination and protection of World
Heritage properties.” ''3

In 2013 the Special Rapporteur sent a letter to the World Heritage Committee drawing
attention to a number of concerns raised by indigenous peoples regarding respect for their
rights and worldviews in the nomination and management of World Heritage sites and the
overall implementation of the Convention. He encouraged the Committee to undertake a
review of its procedures and consider reforms to address these concerns, “emphasiz[ing]

112 UNGA 2005, para. 16.

113 Anaya 2012b, para. 35. With regard to the nomination of sites, the Special Rapporteur further criticized the fact that
“States are not specifically required to provide any information on the indigenous peoples and local communities living
in or around a site they nominate for World Heritage designation, or review the kind of impact a site might have on the
rights of these groups” and that States are not required to “provide information about whether affected peoples have
been asked about and agree with the nomination” (ibid. para. 36).



the importance of consulting with indigenous peoples throughout the entirety of such a
review process”.""

The UN Expert Mechanism on the Rights of Indigenous Peoples, a subsidiary body of the
Human Rights Council, has offered the following advice to the World Heritage Committee, drawing
attention to Articles 41 and 42 of the UNDRIP:

“.. UNESCO must enable and ensure effective representation and participation of
indigenous peoples in decision-making related to the World Heritage Convention...
[RJobust procedures and mechanisms should be established to ensure that indigenous
peoples are adequately consulted and involved in the management and protection of
World Heritage sites, and that their free, prior and informed consent is obtained when their
territories are being nominated and inscribed as World Heritage sites...

[The Expert Mechanism] Encourages the World Heritage Committee to establish a process
to elaborate, with the full and effective participation of indigenous peoples, changes to the
current procedures and operational guidelines and other appropriate measures to ensure
that the implementation of the World Heritage Convention is consistent with the United
Nations Declaration on the Rights of Indigenous Peoples and that indigenous peoples can
effectively participate in the World Heritage Convention’s decision-making processes.”"

Similarly, the UN Permanent Forum on Indigenous Issues has encouraged the World Heritage
Committee to revise the Convention’s procedures and Operational Guidelines in order to ensure
that the rights of indigenous peoples are respected and that their livelihoods and their tangible and
intangible heritage are protected in World Heritage areas. The Permanent Forum has expressed
its availability to assist in the review and revision of the Operational Guidelines and has also
recommended that UNESCO invite indigenous representatives and experts to contribute to these
efforts.'"® Additionally, the Permanent Forum has suggested that “the initial efforts to establish a
World Heritage Indigenous Peoples’ Council of Experts (WHIPCOE) be revisited and efforts to
set up an appropriate mechanism whereby indigenous experts can provide advice to the World
Heritage Committee and the World Heritage Centre be revived”."”

Other bodies that have called on the World Heritage Committee to align the implementation
of the World Heritage Convention with the UNDRIP include the African Commission on Human
and Peoples’ Rights (ACHPR) and the IUCN World Conservation Congress. The ACHPR, the
human rights body of the African Union that oversees the implementation of the African Charter
on Human and Peoples’ Rights, adopted a specific resolution on the protection of indigenous

114 See Appendix 5 of this volume and Human Rights Council 2014, p. 127, containing hyperlinks to both the letter of the
Special Rapporteur and the reply received from the World Heritage Centre (Case No. OTH 10/2013). Also see UN
Doc. A/HRC/27/52/Add.4.

115 EMRIP 2012, p. 7 (Proposal 9: World Heritage Committee). Similarly, EMRIP 2011, Annex, para. 38.

116 UNPFII 2011a, paras. 40-42; UNPFII 2011b.

117 UNPFII 2010b; 2011b.
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peoples’ rights in the context of the World Heritage Convention in 2011, in which it expresses
concern over the fact that “there are numerous World Heritage sites in Africa that have been
inscribed without the free, prior and informed consent of the indigenous peoples in whose
territories they are located and whose management frameworks are not consistent with the
principles of the UN Declaration on the Rights of Indigenous Peoples™.'® In particular, the
resolution condemned the World Heritage Committee’s 2011 listing of Lake Bogoria National
Reserve in Kenya as a World Heritage site (as part of the “Kenya Lake System in the Great Rift
Valley”) without involving the indigenous Endorois community in the decision-making process
and without obtaining their free, prior and informed consent." The ACHPR urged the World
Heritage Committee:

“to review and revise current procedures and Operational Guidelines... in order to ensure
that the implementation of the World Heritage Convention is consistent with the UN
Declaration on the Rights of Indigenous Peoples and that indigenous peoples’ rights, and
human rights generally, are respected, protected and fulfiled in World Heritage areas;”
[and]

“... fo consider establishing an appropriate mechanism through which indigenous peoples
can provide advice to the World Heritage Committee and effectively participate in its
decision-making processes”.'®

Additionally, the ACHPR criticized IUCN for having recommended, in its capacity as an Advisory
Body to the World Heritage Committee, the inscription of Lake Bogoria on the World Heritage List
despite the lack of involvement of the Endorois in the nomination process. It therefore “urge[d]
IUCN to review and revise its procedures for evaluating World Heritage nominations as well as the
state of conservation of World Heritage sites, with a view to ensuring that indigenous peoples are
fully involved in these processes, and that their rights are respected, protected and fulfilled in these
processes and in the management of World Heritage areas”.™

This led, in 2012, to the adoption of a resolution entitled “Implementation of the United Nations
Declaration on the Rights of Indigenous Peoples in the context of the UNESCO World Heritage

118  Resolution on the protection of indigenous peoples’ rights in the context of the World Heritage Convention and the
designation of Lake Bogoria as a World Heritage site (ACHPR 2011), Preamble. The full text of the resolution is
reproduced in Appendix 1 of this volume.

119 The World Heritage listing of Lake Bogoria happened less than two years after the ACHPR’s landmark ruling in the
Endorois case (ACHPR 2009), in which it condemned the forcible eviction of the Endorois during the creation of the
Lake Bogoria reserve in the 1970s. The ACHPR ordered Kenya to “Recognise rights of ownership to the Endorois
and Restitute Endorois ancestral land” and to “Pay adequate compensation to the community for all the loss suffered”.
The ACHPR also underlined that, in the case of any development projects that would have a major impact within the
Endorois territory, “the State has a duty not only to consult with the community, but also to obtain their free, prior, and
informed consent, according to their customs and traditions” (para. 291). For details on the case, see Sing'Oei, this
volume.

120 ACHPR 2011, paras. 2, 3.

121 Ibid., para. 4.



Convention” by the IUCN World Conservation Congress, IUCN’s highest decision-making body.'?
The resolution notes that the World Conservation Congress shares the concerns of the ACHPR
and requests that IUCN’s Director-General and Council (the principal governing body of IUCN)
develop clear policy and practical guidelines to ensure that the principles of the UNDRIP are
respected in IUCN’s work as an Advisory Body and that indigenous peoples are fully informed
and consulted when sites are evaluated or missions undertaken on their territories. " In addition,
the resolution urges the World Heritage Committee to revise the Operational Guidelines to
ensure that indigenous peoples’ rights and all human rights are upheld and implemented in the
management and protection of existing World Heritage sites and that no World Heritage sites
are established in indigenous peoples’ territories without their free, prior and informed consent.
It further urges the Committee to “work with State Parties to establish mechanisms to assess
and redress the effects of historic and current injustices against indigenous peoples in existing
World Heritage sites” and to “establish a mechanism through which indigenous peoples can
provide direct advice to the Committee in its decision-making processes in a manner consistent
with the right of free, prior and informed consent and the right to participate in decision making
as affirmed in the [UNDRIP]"."

Conclusion

The repeated violations of indigenous peoples’ rights in World Heritage sites and in the
processes of the World Heritage Convention are, in many ways, the result of the inadequacy
of the Convention’s procedures and operational guidelines. They have drawn the attention of
international human rights bodies and mechanisms and stand in sharp contrast to UNESCO’s
mission, the principles upon which the Organization was founded and the overarching values
which it promotes. The violations are damaging the reputation and credibility of UNESCO as
an institution committed to furthering respect for human rights, cultural diversity, sustainable
development and intercultural understanding and threaten to overshadow the positive role that
the World Heritage Convention can undoubtedly play for indigenous peoples by helping them
protect their lands, cultures and heritage. They are also incompatible with UNESCO’s vision
that World Heritage sites should “serve as an example, and become conservation models for all
sites, including those of more local interest”.'?

While it is clear that awareness of the problems and the need for corrective action is
growing within UNESCO, there are several factors that pose significant obstacles to aligning the
implementation of the Convention with the principles and requirements of the UNDRIP. Chief

122 IUCN 2012. For the full resolution, see Appendix 2 of this volume.

123 IUCN 2012, para. 1.a. IUCN has begun to act on this request by making a number of improvements to its practice in
evaluating World Heritage nominations. It has also concluded a review of its World Heritage evaluation processes in
relation to questions related to communities and rights. See IUCN 2013, pp. ii-iii and the chapter by Larsen, Oviedo
and Badman in this volume.

124 |UCN 2012, para. 2.

125 UNESCO 2004, para. 39.
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among these may be the fact that, for many if not most States Parties to the Convention, including
many of those serving as Members of the World Heritage Committee, the main interest in the
World Heritage Convention today lies in the prestige, tourism profits and economic development
that World Heritage sites can bring to a country or region. This has resulted in a climate and
culture within the Committee where economic and political interests all too often override all other
concerns, including human rights principles and even conservation considerations. The Director of
the World Heritage Centre, Kishore Rao, recently remarked:

“[The] question is whether safeguarding our common heritage for present and future
generations is the real motivation for identifying and adding sites to the World Heritage List,
or has it been eclipsed by other considerations, such as economics and national prestige...
[T]he general impression is often of intense pressure to have sites designated as World
Heritage because of the expected economic benefits or the prestige involved. Perhaps we
are failing in our narrative to effectively communicate a coherent message about the true
objectives of the Convention...” 1%

At the same time, the World Heritage Committee acts, in many ways, as if the Convention existed
in a vacuum and pays little to no regard to international legal standards developed in other
intergovernmental forums or the legal obligations of States under other international instruments.
In particular, the Committee has been oblivious to the developments in human rights law since
the Convention’s adoption in 1972, as evident from the fact that the Operational Guidelines to this
day contain no references whatsoever to human rights standards or instruments.™ Although the
Member States of UNESCO have on many occasions jointly reaffirmed their commitment to human
rights through resolutions, declarations and conventions adopted by the General Conference, these
commitments have not been translated into the World Heritage context. For example, the UNESCO
Strategy on Human Rights, adopted by the General Conference in 2003, has had no perceptible
impact on the implementation of the World Heritage Convention. This lack of coherence and synergy
is clearly not in the interests of UNESCO, and may in fact be contrary to its Constitution, according to
which the end goal of any international collaboration under the umbrella of UNESCO is the furthering
of universal respect for justice, the rule of law and human rights.'® As the international law expert
Luke T. Lee once wrote, in reference to Article 1 of the UNESCO Constitution:

“[Tlhe purpose of UNESCO is to further justice, the rule of law, human rights, and
fundamental freedoms — a legal concept, objectively definable. International collaboration
in the fields of education, science and culture is but a means to an end. To replace the

126 UNESCO 20134, p. 83.

127 Noteworthy in this context is para. 44 of the Operational Guidelines, which contains a list of the Conventions the
Committee considers relevant to the protection of cultural and natural heritage. None of the international human rights
instruments are included in this list.

128 Art. 1 of the UNESCO Constitution.



end by the means, as has been done in many of its recent activities, would exceed the
competence of UNESCO.” '#

There have been some efforts by UNESCO in recent years to enhance respect for indigenous
peoples’ rights in the implementation of the World Heritage Convention.™ In November 2011, when
UNESCO launched the process to develop the planned house-wide Policy on Indigenous Peoples,
which, once adopted, shall provide “guidance to staff and committeesin order to effectively implement
the UNDRIP in all components of UNESCO's work”, ' Director-General Irina Bokova remarked that
UNESCO, as the Secretariat for the World Heritage Convention, was “consciously working to improve
and promote the free, prior and informed consent and the full and effective participation of indigenous
peoples in the establishment and management of [World] Heritage sites”.®?

The following year, the World Heritage Convention’s 40" anniversary, celebrated by UNESCO
under the theme of “World Heritage and Sustainable Development: the Role of Local Communities”,
provided a framework for increased attention on the experiences of indigenous peoples with
the Convention. UNESCO noted in a statement at the 2011 session of the Permanent Forum
on Indigenous Issues that the anniversary would provide an excellent opportunity for indigenous
peoples to engage with UNESCO and the World Heritage Committee and its Secretariat, “in order
to address concerns that have been raised within the framework of the Permanent Forum and to
work towards a constructive solution to the challenges that the [UNDRIP] brings to the international
community as a whole”."®® UNESCO also dedicated an edition of its quarterly magazine World
Heritage to the issue of “World Heritage and Indigenous Peoples” during the anniversary year,
including, among other things, an interview with the then Chair of the Permanent Forum, Myrna
Cunningham.** At the Closing Event of the 40" anniversary in November 2012 in Kyoto, Japan,
the Director of the World Heritage Centre called on the World Heritage Committee to seriously
consider the Permanent Forum’s appeal “for the principle of free, prior and informed consent to
be introduced within the Operational Guidelines’.'*> UNESCO’s Assistant Director-General for
Culture, Francesco Bandarin, encouraged the Committee on the same occasion to reconsider the
proposal to create a World Heritage Indigenous Peoples Council of Experts (WHIPCOE) in light of
the adoption of the UNDRIP in 2007."

129 Lee 1965, p. 740.

130 Additionally, there have been efforts by the Advisory Bodies to promote the use of human rights-based approaches
in the World Heritage context. See Larsen, Oviedo and Badman, this volume; Ekern et al. 2012; and Sinding-Larsen
2012.

131 UNESCO 2014a, p. 3 (emphasis added).

132 UNESCO 2011b, at 00:06:20. Also see Bandarin 2012, p. 327: “The principle of free, prior and informed consent,
as outlined in UNDRIP... will have major importance in UNESCO’s policy development process with respect
to indigenous peoples. In particular, as the current OGs of the World Heritage Convention do not explicitly make
reference to the free, prior and informed consent of indigenous communities, continuing efforts will be made to
respond to this challenge.”

133 UNESCO 2011c.

134 Cunningham 2012.

135 UNESCO 2013a, p. 84.

136 Ibid., p. 43.
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The 40™ anniversary also provided the context for the organization of an “International Expert
Workshop on the World Heritage Convention and Indigenous Peoples” by the Danish Agency for
Culture, the Government of Greenland and IWGIA. Held in Copenhagen in September 2012, the
workshop involved indigenous experts and human rights experts from around the world, as well as
representatives of the Permanent Forum, EMRIP, UNESCO, IUCN and ICOMOS. Participants also
included several of the authors of articles contained in this book. The workshop resulted in a “Call
to Action” containing recommendations on how to align the implementation of the World Heritage
Convention with the UNDRIP, as well as a set of proposed amendments to the Convention’s
Operational Guidelines aimed at ensuring respect for indigenous peoples’ right to free, prior and
informed consent in the context of World Heritage designations.™” The workshop recommendations
were presented to UNESCO and the States Parties of the World Heritage Convention during
the Closing Event of the anniversary in Kyoto, Japan. Subsequently, the World Heritage Centre
brought the results of the workshop to the attention of the World Heritage Committee’s 37" session
in June 2013 in Phnom Penh, Cambodia, suggesting that the Committee consider implications for
future revisions of the Operational Guidelines.'®

Unfortunately, preliminary discussions by the Committee in a working group during the Phnom
Penh session revealed significant reservations and opposition among some Committee members
to adding provisions related to indigenous peoples and their rights to the Operational Guidelines,
including from governments that voted for the adoption of UNDRIP and have repeatedly
expressed their commitment to advancing recognition and respect for the rights of indigenous
peoples as enshrined in the UNDRIP."*® The Committee decided, however, to “re-examine the
recommendations of this meeting [the Copenhagen expert workshop] following the results of the
discussions to be held by the Executive Board on the UNESCO Policy on indigenous peoples”.'

One can therefore only hope that the adoption of the UNESCO Policy, together with the
momentum generated by the World Conference on Indigenous Peoples, will provide the
necessary impetus for the World Heritage Committee to finally adopt a human rights-based
approach to its activities affecting indigenous peoples and take the necessary steps to ensure
that the nomination, designation, management and protection of World Heritage sites consistently
occurs in accordance with the principles affirmed in the UNDRIP. Considering the high visibility
of the World Heritage Convention and its role as one of UNESCO'’s flagship programs, it is clear

137 For the Call to Action see Appendix 3 of this volume. The proposed amendments to the Operational Guidelines are
available at http:/www.iwgia.org/news/search-news?news_id=678 and http://whc.unesco.org/en/events/906/. For the
report of the expert workshop see Disko and Tugendhat 2013.

138 UNESCO 2013d, p. 26 (Draft Decision 37 COM 5A, para. 6) and UNESCO 2013e, paras. 12, 13.

139 Personal observation by Stefan Disko. A main reason for the reservations and opposition of governments appears to
be doubts about the concept and definition of ‘indigenous peoples’, which seem particularly prevalent in the Affican
context. To clarify such doubts, the “Pan-African Forum for a Culture of Peace”, organized jointly by UNESCO, the
African Union (AU) and the Government of Angola in March 2013, made the following recommendation: “The AU,
supported by the United Nations system, should ensure the wide dissemination of the reports of the [ACHPR], and
the relevant clauses of the African Charter, which clarify the definition and status of indigenous peoples in the African
context, so as to help dispel widespread misunderstandings and misinterpretations” (UNESCO 2013b, p. 11). For the
respective reports see ACHPR 2005 and ACHPR 2006.

140 Decision 37 COM 12.1l, para. 7.



that this is crucial not only for the credibility of the Convention itself but also for the credibility of
UNESCO as a whole. O

References

ACHPR. 2000. Report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities.
Adopted by the ACHPR at its 28th ordinary session. Doc. DOC/OS(XXXIV)/345.

ACHPR. 2005. Report of the African Commission’s Working Group of Experts on Indigenous Populations/Communities.
(Adopted by the ACHPR at its 34th Ordinary Session in 2003). Copenhagen, ACHPR and IWGIA.

ACHPR. 2006. Indigenous Peoples in Africa: the Forgotten Peoples? [Summary of ACHPR 2005]. Copenhagen, ACHPR
and IWGIA.

ACHPR. 2009. Communication 276/2003 - Centre for Minority Rights Development (Kenya) and Minority Rights Group
International on behalf of Endorois Welfare Council v Kenya. Decision of the African Commission on Human and
Peoples’ Rights, adopted in November 2009, endorsed by the African Union on 2 February 2010. 27" Activity Report
of the ACHPR (2009), Annex 5.

ACHPR. 2011. Resolution on the protection of indigenous peoples’ rights in the context of the World Heritage Convention
and the designation of Lake Bogoria as a World Heritage site. Res.197 (L)2011 of the African Commission on Human
and Peoples’ Rights adopted on 5 November 2011.

Anaya, J. 2008. Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people, S. James Anaya (Report to the Human Rights Council). UN Doc. A/HRC/9/9.

Anaya, J. 2009. Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people, S. James Anaya (Report to the Human Rights Council). UN Doc. A/HRC/12/34.

Anaya, J. 2011. Report of the Special Rapporteur on the rights of indigenous peoples (Report to the UN General Assembly).
UN Doc. A/66/288.

Anaya, J. 2012a. Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya (Report to the Human
Rights Council). UN Doc. A/HRC/21/47.

Anaya, J. 2012b. Report of the Special Rapporteur on the rights of indigenous peoples (Report to the UN General
Assembly). UN Doc. A/67/301.

Anaya, J. 2012c. Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya — Addendum: The
situation of indigenous peaples in Argentina (Report to the Human Rights Council). UN Doc. A/HRC/21/47/Add.2.
Anaya, J. 2013. Report of the Special Rapporteur on the rights of indigenous peaples (Report to the UN General Assembly).

UN Doc. A/68/317.

Bandarin, F. 2012. International trade in indigenous cultural heritage: comments from UNESCO in light of its international
standard-setting instruments in the field of culture. J. Graber, K. Kuprecht and Jessica Lai (eds.), International Trade in
Indigenous Cultural Heritage. Cheltenham, Edward Elgar.

CCPR. 1994. Human Rights Committee, General Comment No. 23: The rights of minorities (Art. 27). UN Doc. CCPR/C/21/
Rev.1/Add.5.

CCPR. 1999. Concluding observations of the Human Rights Committee: Canada. UN Doc. CCPR/C/79/Add.105.

CCPR. 2012. Concluding observations of the Human Rights Committee: Kenya. UN Doc. CCPR/C/KEN/CO/3.

CERD. 1997. Committee on the Elimination of Racial Discrimination, General Recommendation No. 23, Rights of indigenous
peoples. UN Doc. A/52/18, Annex V, pp. 122-123.

CERD. 2004. Concluding Observations of the Committee on the Elimination of Racial Discrimination: Nepal. CERD/C/64/CO/5.

CERD. 2007. Concluding Observations of the Committee on the Elimination of Racial Discrimination: Ethiopia. UN Doc.
CERD/C/ETH/CO/15.

CERD. 2008. Concluding Observations of the Committee on the Elimination of Racial Discrimination: Namibia. UN Doc.
CERD/C/NAM/CO/12.

CERD. 2011. Concluding Observations of the Committee on the Elimination of Racial Discrimination: Kenya. UN Doc.
CERD/C/KEN/CO/1-4.

CERD. 2012. Committee on the Elimination of Racial Discrimination, Early Warning and Urgent Action Procedure: Letter
to Thailand regarding Kaeng Krachan National Park, 9 March 2012. http://www2.ohchr.org/english/bodies/cerd/docs/
CERD_Thailand.pdf (accessed 1 June 2014).



WORLD HERITAGE SITES AND INDIGENOUS PEOPLES’ RIGHTS: AN INTRODUCTION

CESCR. 2009. Committee on Economic, Social and Cultural Rights, General comment No. 21: Right of everyone to take
part in cultural life (Art. 15, para. 1(a) of the ICESCR). UN Doc. E/C.12/GC/21.

CESCR. 2012. Concluding observations of the Committee on Economic, Social and Cultural Rights: United Republic of
Tanzania. UN Doc. E/C.12/TZA/CO/-3.

Cunningham, M. 2012. Interview with Myrna Cunningham, Chair of the United Nations Permanent Forum on Indigenous
Issues (UNPFII). World Heritage, No. 62 (‘World Heritage and Indigenous Peoples’), pp. 54-57.

Disko, S. and Tugendhat, H. 2013. Report: International Expert Workshop on the World Heritage Convention and
Indigenous Peoples, 20-21 September 2012 — Copenhagen, Denmark. Copenhagen, IWGIA, Danish Agency for
Culture and Government of Greenland.

Ekern, S. et al. 2012. Human rights and World Heritage: preserving our common dignity through rights-based approaches
to site management. International Journal of Heritage Studies, Vol. 18, No. 3, pp. 213-225.

EMRIP. 2011. Final report of the study on indigenous peoples and the right to participate in decision-making. UN Doc. A/
HRC/18/42.

EMRIP. 2012. Report of the Expert Mechanism on the Rights of Indigenous Peaples on its fifth session (Geneva, 9-13 July
2012). UN Doc. A/HRC/21/52.

Endorois Welfare Council et al. 2011. Joint Statement on Continuous violations of the principle of free, prior and informed
consent in the context of UNESCO’s World Heritage Convention. http://www.iwgia.org/iwgia_files_news_files/0314_
UNPFII_2011_Joint_Statement_on_FPIC_and_orld_Heritage.pdf (accessed 29 May 2014).

Feiring, B. 2013. Indigenous peoples’rights to lands, territories, and resources. Rome, International Land Coalition.

Forest Peoples Programme. 2013. Indigenous Peoples and United Nations Human Rights Bodlies - Series of Compilations
of UN Treaty Body Jurisprudence and the Recommendations of the Human Rights Council. http:/www.forestpeoples.
org/tags/indigenous-peoples-and-united-nations-human-rights-bodies-series-compilations-un-treaty-body-ju
(accessed 14 May 2014).

Human Rights Council. 2014. Communications report of Special Procedures. UN Doc. A/HRC/25/74.

ILA. 2004. Accountability of International Organisations: Final Report (International Law Association, Berlin Conference,
2004). Adopted by ILA Res. No. 1/2004. http://www.ila-hg.org/en/committees/index.cfm/cid/9 (accessed 14 May
2014).

ILA. 2010. Rights of Indigenous Peoples: Interim Report (International Law Association, The Hague Conference, 2010).
http://www.ila-hg.org/en/committees/index.cfm/cid/1024 (accessed 14 May 2014).

ILA. 2012a. Rights of Indigenous Peaples: Final Report (International Law Association, Sofia Conference, 2012). http://
www.ila-hg.org/en/committees/index.cfm/cid/1024 (accessed 14 May 2014).

ILA. 2012b. Resolution No. 52012 Rights of Indigenous Peoples. Adopted by the International Law Association at its 75th
Conference, Sofia, Bulgaria, 26-30 August 2012. http:/www.ila-hq.org/download.cfm/docid/6784224B-04C6-490A-
A0724CCB6BAF63838 (accessed 14 May 2014).

IUCN. 2002. PARKS, Vol. 12, No. 2: Local communities and protected areas. Gland, IUCN.

IUCN. 2012. Implementation of the United Nations Declaration on the Rights of Indigenous Peoples in the context of the
UNESCO World Heritage Convention (Resolution No. 047 of the 2012 World Conservation Congress).

IUCN. 2013. JUCN World Heritage Evaluations 2013. UNESCO Doc. WHC-13/37.COM/INF.8B2.

IWGIA et al. 2012. Joint Submission on the Lack of implementation of the UN Declaration on the Rights of Indigenous
Peoples in the context of UNESCO's World Heritage Convention. http://www.forestpeoples.org/sites/fpp/files/
publication/2012/05/joint-submission-unpfii.pdf (accessed 29 May 2014).

Jokilehto, J. 1999. Conservation policies in relation to cultural World Heritage Sites. 1999 Nara Seminar Report:
Development and Integrity of Historic Cities, pp. 9-16. http://unesdoc.unesco.org/images/0014/001498/149805e0.pdf
(accessed 26 May 2014).

Kothari, M. 2008. Report of the Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living, and on the right to non-discrimination in this context, Miloon Kothari — Addendum: Communications
to and from Governments. UN Doc. A/HRC/7/16/Add.1.

Lee, L. 1965. UNESCO: Some Comments on Purpose, Program and Administration. Duke Law Journal, Vol. 1965, No. 4,
pp. 735-763.

Matsuura, K. 2007. Message from Mr Koichiro Matsuura, Director-General of UNESCO, on the occasion of the approval of the
United Nations Declaration on the Rights of Indigenous Peaples by the UN General Assembly at its 62nd Session. http://
portal.unesco.org/en/ev.php-URL_ID=39604&URL_DO=DO_TOPIC&URL_SECTION=201.html (accessed 22 May 2014).

Matsuura, K. 2008. Message from Mr Koichiro Matsuura, Director-General of UNESCO, on the occasion of the International
Day of the World’s Indigenous Peaple, 9 August 2008. UNESCO Doc DG/ME/ID/2008/011 REV.



Mirarr People. 2002. Submission by the Mirarr People, Kakadu, Australia to United Nations Permanent Forum for
Indigenous Issues, New York, USA 13-24 May 2002. http://www.docip.org/greenstone/collect/cendocdo/index/assoc/
HASHb7cf/2987360b.dir/D_29.pdf (accessed 29 May 2014).

OHCHR. 2006. Frequently asked questions on a human rights-based approach to development cooperation. Geneva,
Office of the UN High Commissioner for Human Rights. UN Doc. HR/PUB/06/8.

Reinisch, A. 2005. The Changing International Legal Framework for Dealing with Non-State Actors. P. Alston (ed.), Non-
State Actors and Human Rights. Oxford, Oxford University Press, pp. 37-92.

Sinding-Larsen, A. 2012. Our Common Dignity: rights-based approaches to heritage management. World Heritage, No. 62,
pp. 56-58.

Stavenhagen, R. 2007. Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of
indigenous people, Rodolfo Stavenhagen (Report to the Human Rights Council). UN Doc. A/HRC/6/15.

Titchen, S. 2002. Indigenous peoples and cultural and natural World Heritage sites. Conference presentation, New York, 15
May 2002 (transcript from audiotape). www.dialoguebetweennations.com/N2N/PFII/English/SarahTitchen.htm (accessed
26 May 2014).

UNDESA. 2008. Resource Kit on Indigenous Peoples’Issues. New York, UN Department of Economic and Social Affairs. http://
www.un.org/esa/socdev/unpfii/documents/resource_kit_indigenous_2008.pdf (accessed 15 May 2014).

UNDG. 2009. United Nations Development Group Guidelines on Indigenous Peoples’ Issues. New York, United Nations. UN
Doc. HR/P/PT/16.

UNESCO. 2001. Report on the Proposed World Heritage Indigenous Peoples Council of Experts (WHIPCOE). UNESCO Doc.
WHC-2001/CONF.205/WEB.3.

UNESCO. 2002. World Heritage Committee, Twenty-fifth session, Helsinki, Finland, 11-16 December 2001: Report. UNESCO
Doc. WHC-01/CONF.208/24.

UNESCO. 2003. UNESCO Strategy on Human Rights. UNESCO Doc. SHS-2007/WS/15.

UNESCO. 2004. Report by the Director-General of UNESCO on the United Nations Year for Cultural Heritage 2002 and on its
Follow-up. Paris, UNESCO.

UNESCO. 2008. Medium-Term Strategy 2008-2013. UNESCO Doc. 34 C/4.

UNESCO. 2011a. Progress report on the preparation of the 40th Anniversary of the Convention. UNESCO Doc. WHC-10/35.
COM/12D.

UNESCO. 2011b. Towards a UNESCO Policy on Engaging with Indigenous Peoples: Launching event, 10 November 2011.
Speech by Gretchen Kalonji on behalf of UNESCO Director-General Irina Bokova (Audio recording). http://www.unesco.
org/new/en/indigenous-peoples/related-info/unesco-policy-on-indigenous-peoples/launch-event-policy-on-indigenous-
people/ipp-videos/ (accessed 5 June 2014).

UNESCO. 2011c. 10th Session of the Permanent Forum on Indigenous Issues — Statement by UNESCO, Agenda Item:
Free Prior and Informed Consent, 17 May 2011. http:/www.docip.org/greenstone/collect/cendocdo/index/assoc/
HASHDbf66/1aed222f.dir/PF11douglas071.pdf (accessed 14 June 2014).

UNESCO. 2013a. Celebrating 40 years of the World Heritage Convention, November 2012, Kyoto, Japan: Proceedings. Paris:
UNESCO.

UNESCO. 2013b. Final Report of the Pan-African Forum “Sources and Resources for a Culture of Peace”, Luanda, Angola,
26-28 March 2013. UNESCO Doc. 191 EX/4.INF.3.

UNESCO. 2013c. Medium-Term Strategy 2014-2021. UNESCO Doc. 37 C/4.

UNESCO. 2013d. Report of the World Heritage Centre on its activities and the implementation of the World Heritage
Committee’s Decisions. UNESCO Doc. WHC-13/37.COM/5A.

UNESCO. 2013e. Revision of the Operational Guidelines (Secretariat document prepared for the 37th session of the World
Heritage Committee, Item 12 of the Provisional Agenda). UNESCO Doc. WHC-13/37.COM/12.

UNESCO. 2014a. Report on the achievement of the goal and objectives of the Second International Decade of the World's
Indigenous Peoples (2005-2014): Questionnaire Response. February 2014. http://www.un.org/esa/socdev/unpfii/
documents/2014/unesco.pdf (accessed 22 May 2014).

UNESCO. 2014b. ltem 7B of the Provisional Agenda: State of conservation of World Heritage properties inscribed on the World
Heritage List (World Heritage Committee, 38th Session). UNESCO Doc. WHC-14/38.COM/7B.Add.

UNESCO, ICCROM, ICOMOS and IUCN. 2011. Preparing World Heritage Nominations (Resource Manual). Paris, UNESCO.

UNGA. 2005. Programme of Action for the Second International Decade of the World's Indigenous People. Adopted by the
UN General Assembly on 16 December 2005. UN Doc. A/60/270.

UNPFII. 2007. Permanent Forum on Indigenous Issues: Report on the sixth session (14-25 May 2007). UN Doc. E/2007/43-
E/C.19/2007/12.



WORLD HERITAGE SITES AND INDIGENOUS PEOPLES’ RIGHTS: AN INTRODUCTION

UNPFII. 2010a. Permanent Forum on Indigenous Issues: Report on the ninth session (19-30 April 2010). UN Doc.
E/2010/43-E/C.19/2010/15.

UNPFII. 2010b. Statement of the United Nations Permanent Forum on Indigenous Issues at the 34th Session of the UNESCO
World Heritage Committee (delivered by Victoria Tauli-Corpuz). http:/xa.yimg.com/kg/groups/20674633/27593986/
name/UNPFIl+Statement+WHC+Final.docx (accessed 29 May 2014).

UNPFII. 2011a. Permanent Forum on Indigenous Issues: Report on the tenth session (16-27 May 2011). UN Doc.
E/2011/43-E/C.19/2011/14.

UNPFII. 2011b. Statement of the UN Permanent Forum on Indigenous Issues at the 35th Session of the World Heritage
Committee (delivered by Paul Kanyinke Sena). http:/www.iwgia.org/iwgia_files_news_files/0314_UNPFII_Statement_
at_HC_Paris_2011.doc (accessed 29 May 2014).

UNPFII. 2013. Permanent Forum on Indigenous Issues: Report on the twelfth session (20-31 May 2013). UN Doc.
E/2013/43-E/C.19/2013/25.

Vrdoljak, A. F. 2008a. Article 13: World Heritage Committee and International Assistance. F. Francioni (ed.), The 1972
World Heritage Convention: A Commentary. Oxford, Oxford University Press, pp. 219-241.

Vrdoljak, A. F. 2008b. Article 14: The Secretariat and Support of the World Heritage Committee. F. Francioni (ed.), The
1972 World Heritage Convention: A Commentary. Oxford, Oxford University Press, pp. 243-268.



38



Indigenous Peoples and Protected Areas:
Towards Reconciliation?

Marcus Colchester

“I have come here to tell you that it is the order of the Administration that you move out of
Game Reserve No. 2. The reason for this order is that you are destroying the game. You may
go into the Police Zone and seek work on the farms South of Windhoek, or elsewhere. You
must take your women and children with you, also your stock... You will have to be out of the
Game Reserve the 1 May, 1954. If you are still in the Game Reserve on that day you will be
arrested and will be put in gaol. You will be regarded as trespassers... None of you will be
allowed to return to Game Reserve No. 2 from Ovamboland... If you have something to say |
will listen but I wish to tell you that there is no appeal against this order. The only Bushmen
who will be allowed to continue to live in the Game Reserve are those in the employ of the
Game Wardens. Convey what you have heard to your absent friends and relatives.”

H. Eedes, Native Commissioner of Ovamboland,
to the Hai//om people of Etosha 1954'

Introduction: conservation and culture

As human societies have moved further and further away from a direct relationship with their
environment, their tendency to treat it as a ‘resource’ to be controlled, exploited and managed
has grown correspondingly. Classical conservation, which seeks to isolate natural areas from human
influence, is one expression of this alienation. To the many peoples of the world who remain close to
and live from their ancestral lands, waters and territories, these notions remain foreign. Such indigenous
peoples, as they are now classed by international law, relate to their territories in a much more integrated
and spiritually informed way, many of them seeing what city people call ‘nature’ to be part of their very
lives and being. While policy dialogues today may focus on the economies, laws and institutions that
now need to be reformed to accommodate indigenous peoples’ rights, it is well to recall the very wide
conceptual gulf that remains between indigenous peoples and most conservationists about how humans

1 Quoted in Widlok 2009.

Left: Roosevelt Arch at the north entrance to Yellowstone National Park, established in 1872 as the world'’s first national park
and one of the first sites to be inscribed on the World Heritage List in 1978. Conceived as an uninhabited ‘wilderness’ area,
the creation of the Park led to the forced removal of hundreds of indigenous people. The Yellowstone model remained the
dominant approach to conservation for the next 140 years and until 1992 provided the basis for the definition of a ‘national
park’ officially used by IUCN. Photo: Harvey Barrison (CC BY-SA 2.0)



should relate to their environment.? At the same time, it has belatedly been recognized that indigenous
peoples’ knowledge may be invaluable to ‘resource management'®

One of the oldest ways by which urbanised societies have sought to manage nature is through
the creation of what we now call ‘protected areas’. The approach has very deep roots. Indeed,
the idea of setting aside areas to preserve wild species can be traced back to the royal hunting
reserves of the Assyrians in 700 BCE, is later apparent in Persian traditions, and had found its
way into India by the time of Ashoka in 400 BCE. These ideas were brought into Europe following
the conquests of Alexander the Great. Royal hunting reserves were recorded during the reign of
Emperor Charlemagne and the first ‘forests’, as they came to be called, were set up in Britain after
the Norman Conquest. These royal hunts, game reserves set aside for the ‘sport of kings’, were
much resented by local people as they imposed severe restrictions on their livelihoods and forbade
the expansion of their farms. The first such area established in England nearly 1,000 years ago,
and still known as the ‘New Forest’, required the forced removal of 2,000 villagers from their land.*

The ills of urban society have long spawned a longing for escape and, with the growth
of industrialism, notions of wilderness preservation became prominent as poets, recreational
hunters and nature-lovers left the cities to rejuvenate their souls. While 19" century Europe
celebrated its industrial triumphs in grand exhibitions, the newly expanded United States of
America celebrated its conquests of the Wild West with the setting aside of the world’s first
National Parks. These Parks were designed to preserve the country’s most dramatic landscapes
as ‘wilderness’ areas, which the law was to define as places where ‘man himself is a visitor who
does not remain’. It is important to recall, however, that both the Yosemite and the Yellowstone
National Parks in the USA required the forced removal of hundreds of indigenous people, who
were repeatedly attacked, killed and chased off their ancestral lands by the US Army in order to
maintain the Parks free from human settlement for the enjoyment of visiting tourists.?

The Yellowstone model remained the dominant approach to conservation for the next 140
years. When the International Union for Conservation of Nature (IUCN) developed a global
system for protected areas, the presumption was that these areas should be owned by the
State and run by government agencies. National Parks were expressly defined by IUCN as
areas “where one or several ecosystems are not materially altered by human exploitation and
occupation...” and where “the highest competent authority of the country has taken steps to
prevent or eliminate as soon as possible exploitation or occupation of the whole area...”.® With
funds from the development agencies and the advice of international conservation organizations
and legal consultants, these norms thus came to be instituted in the policies, laws and
governance regimes of the majority of developing countries. Protected areas became fortresses
to be protected from local inhabitants.”

Stevens 1997.
Berkes 1999.
Colchester 2003; Griffin 2008.
Kemf 1993; Keller and Turek 1998.
West 1991, p. xvii.
Brockington 2002.
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Problems of exclusion

As a result of the concerted efforts of a global movement determined to achieve the goals of
conservation through the establishment of protected areas, today some 12.9% of the Earth’s
landmass and 6.3% of its territorial waters have been designated as over 160,000 Protected Areas.
Itis estimated that as much as half of these protected areas have been established on indigenous
peoples’ lands without their agreement. The result has been serious social problems for affected
peoples and long-standing abuse of their rights.

Summarising an extensive body of literature, we can note that protected areas have caused:
the denial of rights to land, territories and use and access to natural resources; denial of political
rights and the validity of customary institutions; the shattering of kinship systems and settlement
patterns; the erosion of informal social networks, fundamental to local economies; undermining of
livelihoods; loss of property; denial of compensation; impoverishment; the disruption of customary
systems of environment management; the criminalization of daily life, making people into ‘poachers’,
‘encroachers’ and ‘squatters’ on their own land; their subjection to petty tyrannies by park guards;
forced resettlement; the destruction of leadership systems, for if the community leaders accept
relocation they are accused of betraying their people but if they resist they are proved powerless;
the breaking of symbolic ties to environment; the weakening of cultural identity; intensified pressure
on natural resources outside the protected areas; popular unrest, resistance, ‘incendiarism’, social
conflict and ensuing repression.® These problems amount to systematic violations of indigenous
peoples’ rights as recognized in international law.

A ‘new paradigm’

The exclusionary approach to conservation has always had its critics but, as the ex-Chairman of
the World Commission on Protected Areas later ruefully noted:

“At least until around the mid-1960s, the climate in which protected areas were set up
around the world favoured a top-down and rather exclusive view of protected areas. Setting
up large game parks without too much concern for the impact on local people fitted well
with the autocratic style of colonial administration (especially in Africa); and it was equally
at home in the early days of post-colonial government which followed many of the same
styles of administration... Certainly the opinions and rights of indigenous peoples were of
little concern to any government before about 1970; they were not organized as a political
force as they are now in many countries.”

8  Chatty and Colchester 2002; Colchester 2004; Dowie 2009.
9 Phillips 2003, p. 3.



Despite this political reality, opposing voices have repeatedly spoken up in favour of alternative
forms of conservation that protect indigenous rights. The IUCN’s ‘Kinshasa Resolution” of 1975
recognized the importance of traditional ways of life and land ownership, and called on governments
to maintain and encourage customary ways of living. It urged governments to devise means by
which indigenous peoples could bring their lands into conservation areas without relinquishing their
ownership, use and tenure rights. It also noted that indigenous peoples should not normally be
displaced from their traditional lands by protected areas, nor should protected areas be established
without adequate consultation with the peoples to be directly affected.

Since then, urged by a growing clamour from indigenous peoples and their supporters,"
the IUCN has passed dozens of Resolutions, at its four-yearly World Conservation Congresses,
which call for conservation efforts to respect indigenous peoples’ rights, as set out in existing
and emerging international laws, both inside and outside protected areas.™ In 1994, the IUCN
revised its protected area system to allow indigenous peoples, as well as others, to own and
manage protected areas." In 1996, the WWF adopted a progressive policy on indigenous peoples
in accordance with the then draft UN Declaration on the Rights of Indigenous Peoples.™ In 1999,
the World Commission on Protected Areas adopted guidelines for the co-management of protected
areas, on agreements between indigenous peoples and conservation bodies, on indigenous
participation and on a recognition of indigenous peoples’ rights to ‘sustainable, traditional use’ of
their lands and territories.'

A significant breakthrough for indigenous peoples came at the V™" World Parks Congress, held
in Durban, South Africa, in 2003, which was attended by some 150 indigenous representatives.
The Durban Accord and Action Plan adopted at the Congress was promoted as a “new paradigm”
for protected areas by “equitably integrating them with the interests of all affected people™.”® The
Accord celebrates the conservation successes of indigenous peoples and urges the involvement
of indigenous peoples in establishing and managing protected areas and their participation in
decision-making on a fair and equitable basis in full respect of their human and social rights.

To implement this new vision, the Durban Action Plan requires that the rights of indigenous
peoples be recognized and guaranteed in relation to natural resources and biodiversity conservation.
Protected area systems must be reformed to take account of these rights, forced resettiement should
be strictly eliminated and national authorities should carry out “reviews of conservation initiatives
including innovative and traditional/customary governance types...”. Targets were set such that:

“All existing and future protected areas shall be managed and established in full compliance
with the rights of indigenous peoples, mobile peoples and local communities. Protected

10 Colchester 2004.

11 IAIP 1998.

12 Balasinorwala, Kothari and Goyal 2004; FPP 2012.
13 IUCN 1994.

14 WWEF 1996.

15 Beltran 2000.

16 Durban Accord.



areas shall have representatives chosen by indigenous peoples and local communities in
their management proportionate to their rights and interests. Participatory mechanisms for
the restitution of indigenous peoples’ traditional lands and territories that were incorporated
in protected areas without their free and informed consent [should be] established and
implemented by 2010.” 7

International environmental law

The past 30 years have also witnessed important developments in international environmental
law, which has unevenly but significantly incorporated language related to indigenous peoples. For
example, at the Earth Summit in 1992, indigenous peoples were recognized as a Major Group that
should participate in sustainable development. Agenda 21, the action plan adopted at the Summit,
devoted a whole chapter to ‘Indigenous Peoples’ noting that:

“Indigenous peoples and their communities and other local communities have a vital role in
environmental management and development because of their knowledge and traditional
practices. States should recognise and duly support their identity, culture and interests and
enable their effective participation in the achievement of sustainable development.”

The Earth Summit also witnessed the agreement of the Convention on Biological Diversity (CBD),
which enjoins each State party to the Convention:

“Subject to its national legislation, [to] respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of biological resources...”
(Article 8(j))

“[To] Protect and encourage customary use of biological resources in accordance with
traditional cultural practices that are compatible with conservation or sustainable use
requirements.” (Article 10(c))

The Conference of the Parties (COP) to the CBD meets annually to assess progress in
implementing the Convention and makes Decisions, which are authoritative interpretations of how
the Convention should be applied. The CBD has often been criticised for not giving proper attention
to rights nor, in particular, to the importance of secure tenure. However, sustained advocacy by
indigenous peoples has led to some important gains, including with respect to protected areas. At
its 7" meeting, the COP explicitly welcomed the outcomes of the Durban World Parks Congress
and issued Decision 7.23 of the Conference which:

17 Durban Action Plan.



“23. Recalls the obligations of the Parties towards indigenous and local communities in
accordance with article 8(j) and related provisions and notes that the establishment,
management and planning of protected areas should take place with the full and effective
participation of, and full respect for the rights of, indigenous and local communities
consistent with national law and applicable international obligations.” (Emphasis added)

The same COP also adopted a ‘Multi-Year Programme of Work’ that included a Goal and Target on
indigenous peoples as follows:

“Goal 2.2 To enhance and secure involvement of indigenous and local communities and
relevant stakeholders.”

“Target: Full and effective participation by 2008, of indigenous and local communities, in full
respect of their rights and recognition of their responsibilities, consistent with national law and
applicable international obligations, and the participation of relevant stakeholders, in the
management of existing, and the establishment of new, protected areas.” (Emphasis added)

From principles to practice

Slower progress has been made, however, in putting such ideals into practice. An early effort to
reconcile protected areas with local people, promoted since the 1970s under UNESCO’s ‘Man and
Biosphere Programme’, proposed the zoning of protected areas by surrounding strictly protected
core zones from which humans were excluded with buffer zones where limited livelihoods would be
managed but permitted. The experience has been mixed but not encouraging as most buffer zones
have been managed as ‘projects’ by conservationists with little experience of social development
who, as one reviewer noted, “frequently pursued objectives which were inconsistent with the
aspirations of the very people they were trying to help”. Tellingly, the same IUCN study concluded
that better results have “not been short-term aid projects but initiatives taken by local community
groups or resource managers who have made creative attempts to solve the day to day problems
which they faced”."®

Somewhat better outcomes have come from so-called ‘co-management’, where local people and
national authorities work together to run protected areas.™ The success of co-management, from
indigenous peoples’ point of view, has depended largely on the extent to which the peoples’ rights are
respected and they have real authority over decision-making. As one IUCN study concurred:

“Co-management is often hailed as the appropriate middle ground, within which the needs

of all stakeholders can be negotiated and acceptable compromises achieved [but]... this

18 Sayer 1991.
19 Borrini-Feyerabend 1997; Weber, Butler and Larson 2000; Oviedo, Maffi and Larsen 2000; Eghenter 2000.



would seem to be only part of the solution. Co-management strategies can only be effective
ifthey are accompanied by parallel efforts to address issues of tenure in the related territory.
If tenure arrangements do not secure the interests of local users, there is no incentive to
practice sustainable use.” %

Successive reviews carried out by the Forest Peoples Programme and indigenous partners over
the past 15 years in Latin America, Central Africa and South and Southeast Asia have found that,
while there are some encouraging examples that show that it is possible to reconcile indigenous
peoples’ rights with protected areas, on balance conservationists are failing to implement the
accords they have signed up to. Protected areas continue to be imposed in violation of indigenous
peoples’ rights and cause suffering, impoverishment and conflict.' A recent review by the CBD
itself of progress in implementing its plan of action on protected areas notes that less than a third
of countries report significant progress towards participation in protected areas.?

There are various reasons for this failure. One is that conservation continues to be funded
from the top down, with strong links to the private sector and the global tourism industry, whose
interests, consciously or unconsciously, are allowed to dominate decision-making and maintain the
status quo.? The second major reason is that national polices, laws and institutions continue to be
framed by the old exclusionary approach to conservation and the actors empowered by these laws
now resist reforms in line with international laws and agreements.? Finally, there remains a lack of
accessible mechanisms by which indigenous peoples can gain redress for these injustices. This in
itself is a continuing abuse of the peoples’ right to a remedy.?

In2011, in response to yet another Resolution passed at the 2008 World Conservation Congress
calling for a mechanism to reconcile protected areas with indigenous peoples’ rights, indigenous
peoples and the IUCN’s Commission on the Environment, Economy and Social Policy, with the
help of IUCN and Forest Peoples Programme, convened a high-level meeting at a Conference,
entitled ‘Sharing Power’, held in Whakatane, New Zealand. The meeting agreed to set up the
so-called ‘Whakatane Mechanism’ by which concerned indigenous peoples, conservationists
and State agencies could work together to reconcile protected areas with indigenous rights. The
mechanism contemplates field assessments made jointly by the various parties to assess a specific
local situation, joint reporting of the findings, followed by national workshops involving all relevant
parties to hammer out agreements on what should be done next. The Mechanism is designed to
give initiative to the affected peoples and resolve problems through shared learning and dialogue.

So far two successful pilot efforts have been pioneered under the Mechanism, with the Ogiek
people of Mount Elgon National Park in Kenya and the Karen and Hmong peoples of the Ob Luang
National Park in Thailand. In the Ogiek case, an agreement has now been forged not to require

20 Forrest 1999, p. 12.

21 Gray, Parellada and Newing 1997; Colchester and Erni 2000; Nelson and Hossacks 2003; Colchester et al. 2008.
22 CBD 2012.

23 Jeanrenaud 2002; Brocking ton 2002; Chapin 2004.

24 Colchester et al. 2006.
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their forced removal from the Park, by itself a significant gain as they have already twice had
their houses torched and been forcibly expelled since the Park was established. In Thailand, the
assessment showed that moves to recognize indigenous farmers’ rights in the Park under a project
entitled Joint Management of Protected Areas (JOMPA) had reduced conflict and the national
workshop agreed both to continue this approach in Ob Luang and extend it to other protected areas
in the country. The need to reform national conservation laws to consolidate the joint management
approach was also highlighted.?® The Whakatane Mechanism now needs to be much more widely
activated. It constitutes an important if modest step towards providing indigenous peoples with the
means of redress that they rightfully insist upon.

Indigenous peoples, sustainable use and international environmental law

The holy grail of the environment movement is sustainability. If resource use outside of protected areas
were sustainable, there would be little need for protected areas at all. However, in the meanwhile,
protected areas are promoted in order o ensure that at least some areas and the biodiversity they
contain are sustained. If indigenous peoples’ rights are to be recognized in these areas, conservationists
worry that they too will over-exploit resources. Thus, whereas human rights laws affirm indigenous
peoples’ rights and the CBD requires State parties to protect and encourage sustainable customary use,
there remains a lack of agreement as to how such sustainability will be assessed.

Conservation biologists themselves recognize the limits of scientific knowledge on sustainability.
For example, the extent to which populations of even large mammals are viable in the face of
hunting is largely unknown and research continues to throw up surprises about how species
and ecosystems relate.?” Faced with this lack of knowledge, many conservationists invoke the
Precautionary Principle arguing that natural areas should be off limits until sustainability can be
assured, although such a simplistic approach itself has its critics.?

The exclusionary approach entails its own risks. Not only is it likely to perpetuate conflict
with indigenous peoples but the exclusion of customary resource use may even cause a loss
of biodiversity and other conservation values, for example, where shifting cultivation generates
a greater variety of eco-types in a landscape than if the whole area is climax forest or where
stock-grazing or controlled burning generates greater biodiversity in grasslands and semi-deserts.
Indeed, recent scientific studies show that forests, including those set aside as protected areas,
when under community control are more effective for conservation, provide better livelihoods and
retain greater forest cover than forests and national parks under State control.®

There are also challenges at the level of international law that remain to be addressed. We
should recall that when indigenous peoples began to have recourse to the international human

26 Whakatane Mechanism 2012.

27 Redford and Stearman 1993; Robinson and Bennett 2000.

28 Cooney and Dickson 2005.

29 Nepstad et al. 2006; Chhatre and Agrawal 2009; Nelson and Chomitz 2011; Persha, Agrawal and Chhatre 2011;
Porter-Bolland et al. 2011.



An assessment meeting between Ogiek community members, Kenya Wildlife Service, Kenya Forest Service and
other officials during the pilot Whakatane Assessment in Mount Elgon. Photo: Emmanuel Freudenthal

rights system to bolster their claims for self-determination, they had themselves to recognize that
these universal principles also apply to their own societies. The UN Declaration on the Rights
of Indigenous Peoples, which emphasises the collective rights of indigenous peoples, expressly
notes that ‘in the exercise of the rights enunciated in the present Declaration, human rights and
fundamental freedoms of all shall be respected’ (UNDRIP Article 46.2). Indigenous peoples have
thus recognized in their own statements that there may be certain beliefs, customs and practices in
their own societies that offend against these norms and need to be extirpated by their own efforts.®

There has not yet been a comparable detailed discussion about the relationship between
indigenous peoples and international environmental law. Are indigenous peoples, both as self-
governing polities and as human beings, not also subject to international environmental law like
everyone else? Do they not also need to regulate their use of the environment to ensure that
natural resources are not over-exploited?®’

The question is more legally complex than might first be assumed. Unlike much of the international
law that has evolved on indigenous rights over the past 30 years, most environmental laws were
developed without indigenous participation. Moreover, most international environmental laws, including
the CBD, stress the principle of sovereignty over natural resources and the United Nations has always

30 Tebtebba 2010.
31 Metcalf 2005.



recognised that both nations and peoples have permanent sovereignty over natural resources.® So, just
as States insist that international environmental laws apply to them subject to their own laws and other
priorities, so indigenous (and other) peoples can claim the same discretion. In line with legal norms,
environmental laws cannot be imposed without taking into account other laws, including international
human rights law and indigenous peoples’ own systems of customary law.

Consequently, rather than impose international environmental standards on indigenous peoples
without their participation or consent, it has proven more effective to work with indigenous peoples
to find practical solutions. It has thus become the norm of the International Whaling Commission,
for example, to negotiate hunting quotas for bowhead whales with the Inuit peoples of Alaska,
thereby ensuring that whale populations and traditional practices crucial to cultural identity are
both sustained. Likewise, after lengthy debate, it has been recognised by the Arctic Council that
effective management of natural resources in the Arctic requires the direct involvement of the
region’s indigenous peoples, who attend the Council’s meetings as permanent participants, albeit
lacking full voting powers.*

Recent judgments and decisions of international human rights courts and treaty bodies help
chart the way forward. States must respect indigenous peoples’ rights to their lands and territories,
to represent themselves through their own institutions (and not those chosen by the State) and to
give or withhold their free, prior and informed consent to measures that may affect their rights.*
Very exceptionally, where there is ‘compelling public interest’, there may be cause for a State to limit
indigenous peoples’ rights, and conceivably conservation might be one such reason. Even in such
cases, however, the State cannot simply invoke the public interest but must also satisfy a number
of additional requirements. Any acquisition of lands or use of those lands must be sanctioned by
previously established law and in accordance with due process. The State must show that the
intervention is ‘necessary’ and has been designed to be the least restrictive from a human rights
perspective. It must likewise show that the means employed are closely tailored to the goal and
that the cost to, or impact on, the affected people is ‘proportional’ to the benefit being sought.
And, finally, the proposed intervention should not ‘endanger their very survival as a people’.® In
order to ensure ‘survival as a people’, four additional elements are required: effective participation
in decision-making, which includes their right to Free, Prior and Informed Consent; participatory
environmental and social impact assessments that conform to international standards and best
practice and are undertaken in a culturally appropriate manner; mandatory benefit-sharing; and,
finally, that negative impacts are effectively avoided or mitigated.*

In the absence of such reasons or measures, indigenous peoples do have the right to refuse
protected areas on their lands and to demand the restitution of lands taken for protected areas
without their consent. The African Commission on Human and Peoples’ Rights affirmed the right
of the Endorois pastoralists of Kenya to own their customary lands and to ‘free, prior and informed

32 Daes 2004.
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consent’, rights which were violated when they were removed from their lands to make way for
a protected area (the Lake Bogoria Game Reserve, now part of the ‘Kenya Lake System’ World
Heritage site). The Commission recognised the right of the Endorois to restitution of their lands and
compensation for losses and damages.*

Implications for UNESCO

Given the advances already made in global laws and policy, it seems reasonable to suggest that the
most important steps now needed to reconcile protected areas with indigenous peoples lie at the
national and local level. It is important, too, to celebrate the progress that has been made, without
pretending that all solutions are perfect or easy.® National laws need to be revised to recognise
indigenous peoples’ rights. Conservation laws need to be changed to recognise community
ownership and control of protected areas. Conservation agencies need to be overhauled so that
governance systems accommodate indigenous autonomy and allow indigenous peoples’ own
knowledge and practices to be reaffirmed. Government staff need to be retrained so that they act
as advisers and facilitators, collaborating with indigenous peoples instead of imposing exclusionary
laws on them.

In putting principles and revised laws into practice at the local level, there will be real dilemmas
and difficulties.®*® Even where new policies and laws have been adopted, government capacity and
willingness to apply them may be lacking. Indigenous peoples’ own economies, values, knowledge
systems and institutions are changing. Their customary systems have been weakened or are becoming
less relevant to current situations. The landscapes they inhabit are often shared with other peoples
who also have rights. Environments, too, are under stress and constantly changing. Principles may be
valuable but simple prescriptions can never be a substitute for locally informed action.

In its Universal Declaration on Cultural Diversity, UNESCO notes the importance of States
adopting inclusive ways of encouraging cultural diversity through policies of cultural pluralism.
Article 2 of the Declaration notes:

“In our increasingly diverse societies, it is essential to ensure harmonious interaction
among people and groups with plural, varied and dynamic cultural identities as well as
their willingness to live together. Policies for the inclusion and participation of all citizens
are guarantees of social cohesion, the vitality of civil society and peace. Thus defined,
cultural pluralism gives policy expression to the reality of cultural diversity. Indissociable
from a democratic framework, cultural pluralism is conducive to cultural exchange and to
the flourishing of creative capacities that sustain public life.”

37 Sing'Oei 20114, 2011b.
38 Kemf 1993; MacKay 2002; Tammemagi 2012.
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The Declaration explicitly recognises the importance of securing human rights as guarantees of
cultural diversity and provides not only for the recognition of the individual human rights of persons
but also for the recognition of the, implicitly collective, human rights of indigenous peoples. Article
4 of the Declaration thus notes:

“The defence of cultural diversity is an ethical imperative, inseparable from respect for
human dignity. It implies a commitment to human rights and fundamental freedoms, in
particular the rights of persons belonging to minorities and those of indigenous peoples. No
one may invoke cultural diversity to infringe upon human rights guaranteed by international
law, nor to limit their scope.”

For indigenous peoples, the key collective rights that have been recognised are their right as peoples
to self-determination, as affirmed in the UN Declaration on the Rights of Indigenous Peoples in line
with Article 1 of the International Covenant on Civil and Political Rights, and also their right to the
collective ownership, control, management and use of their lands, territories and resources.

One of the underlying intentions of the Convention Concerning the Protection of the World
Cultural and Natural Heritage, and of listing cultural and natural heritage areas of outstanding value
as ‘World Heritage Sites’, is to ensure that these areas are managed and protected to the highest
international standards.“

In 1992, the World Heritage Committee adapted its Operational Guidelines for the Implementation
of the World Heritage Convention in order to allow for the inscription of ‘cultural landscapes’, sites
that are recognized as ‘combined works of nature and humankind’. With this change the Committee
greatly enhanced the possibility of recognizing and protecting the role of indigenous peoples in
managing, shaping and creating their lands and resources within World Heritage areas. These
Guidelines have been periodically updated, most recently in 2013.%"

Paragraph 12 of the latest version of the Operational Guidelines for the Implementation of the
World Heritage Convention notes:

“States Parties to the Convention are encouraged to ensure the participation of a wide
variety of stakeholders, including site managers, local and regional governments, local
communities, non-governmental organizations (NGOs) and other interested parties and
partners in the identification, nomination and protection of World Heritage properties.” 4

40 See for example, World Heritage Committee Decision 35 COM 12E (2011): “15. Recalling that being a signatory to
the World Heritage Convention entails certain responsibilities, including... management of World Heritage properties
according to the highest international standards..., encourages States Parties to: e) Involve indigenous peoples and
local communities in decision making, monitoring and evaluation of the state of conservation of the properties and
their Outstanding Universal Value and link the direct community benefits to protection outcomes, f) Respect the rights
of indigenous peoples when nominating, managing and reporting on World Heritage sites in indigenous peoples’
territories;”

41 See http://whc.unesco.org/en/guidelines.

42 Doc. WHC. 13/01, July 2013. See also articles 64, 119, 123 and 211.



However, the World Heritage Convention and its Operational Guidelines make no mention of
indigenous peoples or their rights to their lands and territories, so requirements for their effective
participation are somewhat limited. In the past, attempts to appeal to UNESCO to ensure that
governments respect indigenous peoples’ rights in the nomination of areas for World Heritage
listing have been rebuffed.*

The connection between indigenous lands and cultural integrity, as well as the need to
protect both, has been recognized by UNESCO numerous times in the past. For example, the
1981 UNESCO Declaration of San José on Ethno-Development and Ethnocide in Latin America
provides that:

“For the Indian peoples, the land is not only an object of possession and production. It
forms the basis of their existence, both physical and spiritual, as an independent entity.
Territorial space is the foundation and source of their relationship with the universe and the
mainstay of their view of the world.”

It continues that:

“The Indian peoples have a natural and inalienable right to the territories that they possess
as well as the right to recover the land taken away from them. This implies the right to the
natural and cultural heritage that this territory contains and the right to determine freely how
it will be used and exploited.” 4

It is time such rights were explicitly recognised in the World Heritage Convention’s Operational
Guidelines. O
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Indigenous Peoples’ Heritage and Human Rights

Jérémie Gilbert

Introduction

n November 2011, the African Commission on Human and Peoples’ Rights (ACHPR) took the

unusual decision of adopting a specific resolution condemning the inscription of Lake Bogoria National
Reserve in Kenya on the World Heritage List." The Commission noted its concern that the classification
of the reserve as a World Heritage site had occurred in violation of the human rights of the Endorois
community, on whose ancestral land the reserve is located. Apart from the specific case of Lake Bogoria,
the ACHPR also chose to highlight a general lack of integration of, and respect for, the human rights
of indigenous peoples when it comes to the inscription of parts of their ancestral tertitories on the list of
World Heritage sites. The resolution makes general comments about World Heritage in the context of
indigenous peoples” human rights, notably “noting with concern that there are numerous World Heritage
sites in Africa that have been inscribed without the free, prior and informed consent of the indigenous
peoples in whose tertitories they are located and whose management frameworks are not consistent
with the principles of the UN Declaration on the Rights of Indigenous Peoples.” The fact that the African
Commission chose to highlight the issue through the adoption of such a resolution is indicative of a
common lack of respect for the rights of indigenous peoples in the implementation of the World Heritage
Convention. The resolution is also an indication of the general lack of integration and understanding of
the rights of indigenous peoples in the context of World Heritage.

The present chapter aims to highlight some of the main features of human rights law when it comes
to the rights of indigenous peoples in the context of cultural and natural heritage sites, and in particular
World Heritage sites. Cultural heritage forms an important part of the international human rights legal
framework for the protection of indigenous peoples, notably through the recognition that land rights are
an essential element of indigenous peoples’ cultures. The connection between land rights and the
cultural heritage of indigenous peoples is specifically expressed within the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP) and also more generally within the international human rights
instruments relevant to the protection of indigenous peoples. To review the correlation between human

1 Resolution on the Protection of Indigenous Peaples’ Rights in the Context of the World Heritage Convention and the
Designation of Lake Bogoria as a World Heritage Site, adopted at the ACHPR'’s 50th Ordinary Session held from 24
October to 5 November 2011. For the full text of the resolution, see Appendix 1 of this volume.

Left: A view of the UN General Assembly Hall at the opening of the twelfth session of the Permanent Forum on Indigenous
Issues, United Nations, New York, 20 May 2013. Photo: UN Photo/Rick Bajornas



rights law, indigenous peoples’ rights, and cultural heritage, the first part of the chapter explores how
human rights law has acknowledged and formally recognised the essential role that land and territories
play in indigenous peoples’ cosmology and cultural heritage. It then analyses how, legally, the connection
between cultural heritage and indigenous peoples has been embedded into the emergence of a right to
‘cultural integrity’ for indigenous peoples. Thirdly, the chapter examines how the right of indigenous
peoples to participate and consent before any developments take place on their lands and territories is
strongly affirmed under international human rights law and how such a right is relevant in the context of
World Heritage protection.

Indigenous peoples as custodians of the land

Cultural heritage has not traditionally been an issue examined in detail by international human
rights institutions.2 However, based on the importance of cultural heritage for indigenous peoples,
the former UN Sub-Commission on Prevention of Discrimination and Protection of Minorities of
the Commission on Human Rights gave a mandate to Erica-Irene Daes to conduct a study on
the issue during the 1990s. The study notably highlighted that, for indigenous peoples, cultural
heritage is often expressed via cultural practices related to the particular use of a territory.® The
study also makes it clear that a strict separation between cultural and natural heritage is neither
possible nor appropriate in the context of indigenous peoples’ heritage. For indigenous peoples,
‘heritage’ is something holistic that includes not only products of human thought and craftsmanship
but also natural features of the landscape and naturally-occurring species of plants and animals
with which a people has long been connected.* The conduct of the study on the protection of
the heritage of indigenous peoples gave a platform to many indigenous representatives to show
how indigenous communities globally share a similar deep-rooted inter-relationship between their
cultural heritage and their territories. Many indigenous communities throughout the world have
stressed that territories and lands are not only the basis of economic livelihood but are also the
source of spiritual, cultural and social identity, and form an essential part of their cultural heritage.
The study therefore recommended that access and rights to land should be recognised as essential
elements in ensuring that indigenous peoples can enjoy and maintain their cultural heritage.

This connection between cultural heritage and territorial rights for indigenous peoples is reflected
in international legal documents. Over the years of negotiations that finally led to the adoption of the
UNDRIP in 2007, indigenous peoples consistently asserted the need to reflect their specific approach
to cultural rights and cultural heritage with the strong territorial component that this entails. As a result,
Article 25 of the UN Declaration affirms that: “Indigenous peoples have the right to maintain and
strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied

2 One exception relates to protecting cultural heritage in the context of armed conflicts. See Blake 2000; and Francioni
2004.

3 “Principles and guidelines for the protection of the heritage of indigenous people”. UN Commission on Human Rights
1995, Annex.

4 UN Commission on Human Rights 1993, paras. 21-24, 31.
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and used lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities o future generations in this regard.” Similarly, the ILO Convention (No. 169) concerning
Indigenous and Tribal Peoples in Independent Countries affirms in Article 13 that, in applying the
convention, “governments shall respect the special importance for the cultures and spiritual values of
the peoples concerned of their relationship with the lands or territories, or both as applicable, which
they occupy or otherwise use, and in particular the collective aspects of this relationship”.

The connection between indigenous peoples’ cultural rights and land rights has also been
recognised by the Human Rights Committee (HRC) in its interpretation of Article 27 of the International
Covenant on Civil and Political Rights (ICCPR), which concerns the cultural rights of minorities. Article
27 does not refer to land rights or to indigenous peoples but does protect the right of persons belonging
to minorities, ‘in community with the other members of their group, to enjoy their own culture, to
profess and practise their own religion, or to use their own language”, thereby placing emphasis on
the connection between cultural rights and the rights of minorities. Based on this affirmation, the HRC
has developed specific protection for indigenous peoples’ land rights by acknowledging that, for
indigenous communities, their particular way of life is associated with and largely dependent on the
use of their lands. In an often-quoted General Comment on Article 27 the HRC stated:

“With regard to the exercise of the cultural rights protected under article 27, the Committee
observes that culture manifests itself in many forms, including a particular way of life
associated with the use of land resources, especially in the case of indigenous peoples.
That right may include such traditional activities as fishing or hunting and the right to live in
reserves protected by law.”

Through this General Comment, the HRC has clearly highlighted that indigenous cultures are often
strongly based on a territorial connection and that such connection is protected under the ICCPR.
The connection between cultural protection and land rights for indigenous peoples has been further
developed and reiterated in numerous concluding observations and individual communications of
the Committee.® The HRC approach is that, where land is of central significance to the maintenance of a
culture, the right to enjoy one’s culture under Article 27 of the ICCPR requires the recognition of land rights.

A similar approach has been developed by the Committee on Economic, Social and Cultural
Rights, which has also highlighted the fact that cultural rights entail the recognition of land rights for
indigenous peoples. In its General Comment on Article 15 of the International Covenant on
Economic, Social and Cultural Rights (ICESCR), which concerns the right of everyone to take part
in cultural life, the Committee recognised that:

“The strong communal dimension of indigenous peoples’ cultural life is indispensable
to their existence, well-being and full development, and includes the right to the lands,
territories and resources which they have traditionally owned, occupied or otherwise used

5 UN Human Rights Committee 1994, para. 7.
6  See, e.g., Scheinin 2000. The HRC has recently also highlighted this connection in relation to the forced eviction of the
Endorois community from their ancestral land around Lake Bogoria. See UN Human Rights Committee 2012, para. 24.



or acquired. Indigenous peoples’ cultural values and rights associated with their ancestral
lands and their relationship with nature should be regarded with respect and protected,
in order to prevent the degradation of their particular way of life, including their means of
subsistence, the loss of their natural resources and, ultimately, their cultural identity.”

Likewise, the Committee on the Elimination of Racial Discrimination (CERD), which monitors
implementation of the International Convention on the Elimination of All Forms of Racial Discrimination,
has also made a direct connection between cultural rights and land rights for indigenous peoples.?
Human rights monitoring bodies have therefore established a strong connection between cultural
rights, which are an important component of the human rights treaties, and indigenous peoples’
cultural attachment to their ancestral territories. There is strong recognition within international
human rights law and jurisprudence that cultural rights for indigenous peoples entail rights to land
and natural resources, and that there is an obligation to protect the cultural heritage of indigenous
peoples through recognition of their rights to own, control and manage their ancestral territories. This
approach acknowledges that indigenous peoples are the custodians of their lands and territories and
that their rights to land therefore need to be protected under the banner of cultural rights.

Rights to cultural integrity and cultural heritage

Recognition of the importance of affirming and protecting the land rights of indigenous peoples
as part of their human rights has become a central component of the human rights jurisprudence.
Increasingly, international and regional human rights bodies have recognised the connection
between land rights and cultural heritage as an essential element of indigenous peoples’ human
rights. This recognition of the links between the land rights and cultural rights of indigenous peoples
has notably been at the core of the jurisprudence of the Inter-American Court of Human Rights
(IACtHR). In the 2001 case of the Awas Tingni community against Nicaragua, the Court stated:

“Indigenous groups, by the fact of their very existence, have the right to live freely in their
own territory; the close ties of indigenous people with the land must be recognized and
understood as the fundamental basis of their cultures, their spiritual life, their integrity, and
their economic survival. For indigenous communities, relations to the land are not merely a
matter of possession and production but a material and spiritual element which they must
fully enjoy, even to preserve their cultural legacy and transmit it to future generations.”®

It is worth noting that this ruling from the Court highlights the fact that the cultural heritage of
indigenous peoples includes both the tangible and intangible relationship of the indigenous
communities with their ancestral territories.

7 UN Committee on Economic, Social and Cultural Rights 2009, para. 36.
8  UN Committee on the Elimination of Racial Discrimination 1997.
9 Inter-American Court of Human Rights 2001, para. 149.
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The Mayagna community of Awas Tingni on the Atlantic coast of Nicaragua. In 2001 the community won an
historic case against the government of Nicaragua in which the Inter-American Court of Human Rights upheld their
collective property rights to their ancestral lands and resources based on a pattern of use and traditional occupation.

Photo: Alianza Mesoamericana de Pugeblos y Bosques

Since the Awas Tingni ruling, the IACtHR has developed further jurisprudence on land rights by
integrating them as part of the right to property, the right to life and the right to health.™® Under this
approach, land rights are an essential part of the right of indigenous peoples to cultural integrity.
The right to cultural integrity refers to a bundle of inter-related human rights such as rights to
culture, subsistence, livelihood, and religion, which all support the protection of land rights as an
important aspect of the cultural survival of indigenous peoples."

References to the right to cultural integrity within the Inter-American Human Rights System
found some echoes in the recent decision from the African Commission on Human and Peoples’
Rights (ACHPR) in the case concerning the Endorois community in Kenya. This case concerned
the forced displacement of the Endorois community from their ancestral land in the heart of the
Great Rift Valley around the area of Lake Bogoria in order to create a wildlife reserve. As noted
earlier, the site was recently included in the list of World Heritage sites. The forced displacement of
the cattle-herding community plunged them into poverty and pushed them to the brink of cultural
extinction. In front of the African Commission, the indigenous community highlighted that access to
their ancestral territory “in addition to securing subsistence and livelihood, is seen as sacred, being

10 See Anaya and Williams 2001; Inter-American Commission on Human Rights 2009.
11 See also Inter-American Commission on Human Rights 2009, paras. 55-56.



inextricably linked to the cultural integrity of the community and its traditional way of life.”*2 In its
decision, the African Commission agreed that the cultural integrity of the Endorois was imperilled,
acknowledging that the removal of the indigenous community from its ancestral land was a violation
of their rights to freedom of religion (Article 8), culture (Article 17) and access to natural resources
(Article 21) under the African Charter on Human and Peoples’ Rights.

The right of indigenous peoples to cultural integrity is directly relevant to issues relating to
cultural heritage for it directly links to the right to freedom of religion, cultural rights, and the right to
access natural resources. While rights to cultural heritage are not affirmed as such in either the
American Convention on Human Rights or the African Charter, the regional human rights bodies
have acknowledged that protection of the cultural heritage of indigenous peoples is a crucial human
rights issue and part of a larger bundle of rights which includes property rights, cultural rights and
social rights. The approach developed by the regional human rights bodies highlights that, for
indigenous peoples, the concept of cultural heritage includes both intangible and tangible
anchorage to their lands and territories.

Heritage, participation and consent

Participation and consent are key rights within the human rights framework when it comes to the
rights of indigenous peoples. The rights to participation, consultation and consent are strongly
expressed in the UNDRIP, which includes several articles dedicated to the issue of participation.™
Article 19 stipulates that: “States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain their free, prior
and informed consent before adopting and implementing legislative or administrative measures
that may affect them.” In the context of land rights, the Declaration further states:

“Indigenous peoples have the right to determine and develop prioriies and strategies for the
development or use of their lands or territories and other resources. States shall consult and
cooperate in good faith with the indigenous peoples concerned through their own representative
institutions in order to obtain their free and informed consent prior to the approval of any
project affecting their lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources.” *

Itis evident that this provision also applies to decisions that would classify the lands of indigenous
peoples as cultural or natural heritage sites. The importance of direct participation, consultation
and consent is not limited to the UNDRIP and is part of the jurisprudence regarding the application
of most other human rights treaties. For example, the Committee on Economic, Social and Cultural

12 African Commission on Human and Peoples’ Rights 2010, para. 16.
13 See UNDRIP, Arts. 18, 19, 32, among other articles.
14 UNDRIP, Art. 32.
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Rights has highlighted that “States parties should respect the principle of free, prior and informed
consent of indigenous peoples in all matters covered by their specific rights.”

The issue of consent and participation in the specific context of World Heritage has been the
focus of both the UN Permanent Forum on Indigenous Issues and the UN Expert Mechanism on
the Rights of Indigenous Peoples (EMRIP), which have both highlighted the fact that indigenous
peoples should be adequately consulted and involved in the management and protection of World
Heritage sites. These two institutions have also emphasised that indigenous peoples’ free, prior
and informed consent should be obtained when their territories are being nominated and inscribed
as World Heritage sites. On this very particular issue, the EMRIP has urged that:

“Robust procedures and mechanisms should be established to ensure indigenous peoples
are adequately consulted and involved in the management and protection of World Heritage
sites, and that their free, prior and informed consent is obtained when their territories are
being nominated and inscribed as World Heritage sites.”"
Free, prior and informed consent implies that States have a duty to obtain indigenous peoples’
consent in relation to decisions that are of fundamental importance to their rights. This includes
decisions to classify their territories under the label of World Heritage sites.

The importance of recognising and upholding the land rights of indigenous peoples in the
context of cultural and natural heritage is also visible in jurisprudence affirming indigenous peoples’
right to free, prior and informed consent in the case of decisions that may affect their traditional
territories. For instance, in 2010, in the previously mentioned Endorois case, the African Commission
on Human and Peoples’ Rights highlighted the fact that “any development or investment projects
that would have a major impact within the Endoraois territory, the State has a duty not only to consult
with the community, but also to obtain their free, prior, and informed consent, according to their
customs and traditions™."” Following the classification of Lake Bogoria as a World Heritage site in
2011, the African Commission expressed deep concern that this had happened “without involving
the Endorais in the decision-making process and without obtaining their free, prior and informed
consent”, underlining that this was a violation of their human rights under the African Charter.'

It is worth noting that support for respecting and implementing the right of indigenous peoples
to free, prior and informed consent in the context of World Heritage sites is also emerging from
other, non-human rights institutions. For example, in 2012, the International Finance Corporation
(IFC) adopted a performance standard regarding indigenous peoples which states:

“Where a project may significantly impact on critical cultural heritage that is essential to
the identity and/or cultural, ceremonial, or spiritual aspects of Indigenous Peoples’ lives,

15 UN Committee on Economic, Social and Cultural Rights 2009, para. 37.

16 UN Expert Mechanism on the Rights of Indigenous Peoples 2011, para. 38. Similarly, UN Permanent Forum on
Indigenous Issues 2013, para. 58.

17 African Commission on Human and Peoples’ Rights 2010, para. 291.

18  African Commission on Human and Peoples’ Rights 2011.



priority will be given to the avoidance of such impacts. Where significant project impacts
on critical cultural heritage are unavoidable, the client will obtain the FPIC [Free, Prior and
Informed Consent] of the Affected Communities of Indigenous Peoples.” ®

The adoption of such a standard by the IFC, which plays such an important role in supporting
investments globally, is very significant. Not only because the IFC may be behind several projects
regarding the management of World Heritage sites but also because it shows that human rights
obligations are notlimited to the public sector. Itis also anillustration that the human rights obligations
contained in international human rights documents need to be respected and implemented by
international institutions, even institutions not focusing their work on human rights issues. These
obligations are not restricted to States parties but concern the international community at large. This
is especially true for intergovernmental organization such as UNESCO. Article 41 of the UNDRIP
specifically requires UN agencies and other intergovernmental organizations to “contribute to the
full realization of the provisions of this Declaration” and to establish “ways and means of ensuring
participation of indigenous peoples on issues affecting them”. Likewise, Article 42 stipulates: “the
United Nations, its bodies... and specialized agencies, including at the country level, and States
shall promote respect for and full application of the provisions of this Declaration and follow up the
effectiveness of this Declaration”. From this perspective, there is no doubt that UNESCO, while
being a very specialised agency, needs to integrate and respect the rights proclaimed within the
UNDRIP. This includes respect for and implementation of the right of indigenous peoples to free,
prior and informed consent before any decision affecting their lands is undertaken.

Conclusion

Indigenous peoples the world over have emphasised that they should be regarded as custodians of
the land and that their role as actors in protecting cultural and natural heritage should be recognised
and respected. Land and natural resources are part of their heritage, and human rights law strongly
recognises that connection. The right of indigenous peoples to control, own and manage their
ancestral territories is strongly established under human rights law. This involves recognition of
the importance of land rights not only as a source of livelihood but also as an essential component
of indigenous peoples’ cultural integrity. This includes both the natural and cultural heritage of
indigenous communities. Under international human rights law, the main principles are that
indigenous peoples’ rights to land need to be recognised and protected, and that no decision
affecting their lands or territories must be taken without their free, prior and informed consent.
Despite the fact that these principles are now strongly embedded into human rights law, there is
still a lack of implementation of and respect for these principles by States parties and UNESCO
when it comes to establishing and managing World Heritage sites. The World Heritage Committee

19 IFC Performance Standard 7, Indigenous Peoples, 1 January 2012.
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needs to review its current procedures and Operational Guidelines to ensure that implementation
of the World Heritage Convention is consistent with the UN Declaration on the Rights of Indigenous
Peoples. For the time being, itis not. Not only it is morally and ethically wrong to exclude indigenous
peoples from decisions that have an impact on their rights and their lives, it is also illegal under
international human rights law. @)
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World Heritage, Indigenous Peoples, Communities
and Rights: An IUCN Perspective

Peter Bille Larsen, Gonzalo Oviedo and Tim Badman

Introduction

On the 40™ anniversary of the World Heritage Convention, achieving a consistent and positive
relationship between indigenous rights and World Heritage in respect of international
standards has emerged as an important issue. There have been a series of examples where
the World Heritage Convention has been positive for indigenous peoples by helping to protect
areas of importance to them. However, questions of indigenous rights being infringed upon,
forced relocation on the establishment of protected areas, lack of consent, little involvement in
management and lack of equitable benefit-sharing are all phenomena that have been reported
at World Heritage sites. It is also clear that many State Parties are taking commendable steps to
nominate sites with the full consent of, and sometimes at the direct request of, the communities
or peoples concerned, to engage in collaborative management, protect rights and secure local
benefits. What determines whether the ultimate outcomes of a given World Heritage process
are positive or negative for affected indigenous peoples and local communities is not only a
matter for an individual State Party but also closely tied to the operation of the World Heritage
Convention and the international support system that enables it to function.

The Advisory Bodies to the World Heritage Convention, the International Union for the
Conservation of Nature (IUCN), the International Council on Monuments and Sites (ICOMOS)
and the International Centre for the Study of the Preservation and Restoration of Cultural
Property (ICCROM), play a central technical role in site evaluations, monitoring and standard-
setting. As part of this role, each year IUCN and ICOMOS undertake independent evaluations of
nominated natural, cultural and mixed sites, working in coordination with the Convention’s
Secretariat, UNESCO’s World Heritage Centre.

In this context, in recent years there has been growing awareness that a wide range of
community and rights matters may be positively or negatively affected by a given nomination
process,' and thus evaluations in turn need to be able to capture and help State Parties and the
World Heritage Committee to address such key issues. Despite the many good examples, there

1 Sinding-Larsen 2012.

Left: View of the Okavango Delta in Botswana, the 1,000th site to be inscribed on UNESCO's World Heritage List in June
2014. Home to various groups of San, the Delta is one of many natural World Heritage sites inhabited by indigenous
peoples. Natural World Heritage sites are evaluated and monitored by IUCN, the World Heritage Committee’s technical and
scientific Advisory Body on natural heritage. Photo: Philip Milne (CC BY-NC-ND 2.0)



is recognition that a number of nomination processes have generated concerns and discontent
due to the impacts they have had on the rights of indigenous peoples and/or local communities.
Customary rights may end up being extinguished or long-standing claims and conflicts may in
fact be resolved through the significant attention sites up for nomination receive from State
authorities, and through the requests that can be made via the World Heritage Convention for
action to be taken to support rights.

Before pursuing a specific discussion of the challenges of and perspectives on strengthening
Advisory Body evaluation processes, this chapter introduces the broader World Heritage context
as well as the IUCN framework on indigenous peoples, communities and rights. It then specifically
presents some of the major challenges and opportunities for strengthening IUCN evaluation
processes and ends with a discussion about some of the ways forward. The chapter is based on
a recent study commissioned by IUCN on how IUCN could strengthen its evaluation approaches
in order to better address issues related to indigenous peoples, communities and rights.2

World Heritage, indigenous peoples, communities and rights

Throughout the World Heritage Convention’s 40-year history, community issues have gradually
taken on more importance and received increasingly direct attention, not least since the adoption
in 2007 of the World Heritage Committee’s fifth Strategic Objective (‘fifth C'): “To enhance the
role of communities in the implementation of the World Heritage Convention™.? This essentially
built on what was already in the Convention in terms of Parties adopting “a general policy which
aims to give the cultural and natural heritage a function in the life of the community” (Article
5a). In part, this has meant that human presence is no longer considered an anomaly in the
natural World Heritage context but is, to some extent, recognized, evaluated and referred to. The
Convention framework, in keeping with wider conservation policy changes, increasingly seeks
to contribute to sustainable development objectives and diverse management approaches.
For example, in some cases, site renominations have taken place to acknowledge the living
cultural values of indigenous peoples and local communities. The 1992 recognition of cultural
landscapes as a category of World Heritage site led to the addition of cultural criteria to Tongariro
National Park in New Zealand and Uluru - Kata Tjuta National Park in Australia. There are now
over 80 recognized World Heritage cultural landscapes worldwide. The term encompasses a
diversity of interactions between humankind and the natural environment, from certain forms
of land-use to specific spiritual relations. Such developments increasingly seek to bridge the
common separation or gap between outstanding natural and cultural values from the perspective
of contemporary communities.

2 lLarsen2012.
3 Decisions 31 COM 13A and 13B, adopted at the Committee’s 31st session in Christchurch, New Zealand.
4 See http://whc.unesco.org/en/culturallandscape/.
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View of Lake Tegano, East Rennell, Solomon Islands. East Rennell is a natural World Heritage site under
customary land ownership and management. Photo: Kevin Saueha, Motumahi lodge, East Rennell

This demonstrates evolving standards for linkages between the ‘cultural’ and the ‘natural’
and a move beyond ‘one-size-fits-all' models of World Heritage management. East Rennell
Island in the Solomon Islands is an example of a site under customary land ownership and
management that was inscribed on the World Heritage List.* Many sites today contain a mix of
different land tenure forms, although the general norm is still for a World Natural Heritage site to
be an official, government-declared protected area or for it to encompass several of them.

More broadly speaking, few countries and community organizations are aware of the
potential under the Convention and its Operational Guidelines for State Parties to nominate
World Heritage sites harbouring distinct social, cultural and legal diversity. In practice, many
sites have, for example, undertaken work to reconcile customary ownership and rights with site
management. In 1985, two years prior to World Heritage listing, the traditional owners of Uluru,

5  There was considerable debate in the World Heritage Committee, before East Rennell was listed in 1998, as to
whether customary protection and management was sufficient for inscription under the terms of the Operational
Guidelines. The inscription established an important standard and precedent in relation to the acceptance of customary
law and management as a sufficient basis for the management and long-term protection of natural World Heritage
sites (Badman et al. 2008, p. 24; UNESCO 1999, p. 26). The Operational Guidelines were subsequently amended to
specifically acknowledge that traditional protection and management can be adequate to ensure a site’s safeguarding
(see para. 97 of the Guidelines). Nevertheless, recognition of and working with customary ownership and management
practices arguably remains to be consolidated.



the Anangu, were handed back the title deeds of the national park in return for leasing it back to
Parks Australia for 99 years. The Anangu and Parks Australia now jointly manage the site.
However, while considerable progress is being made in many countries, this has still to be
adequately reflected in international processes. It is not surprising, then, that volume 62 of
UNESCO’s World Heritage magazine is dedicated to indigenous peoples’ concerns.® In practice,
there is often a separation between World Heritage expertise and processes and social
processes to recognize and defend rights. This partly reflects policy gaps in relation to rights in
general and indigenous peoples’ rights in particular.”

In 2003, several of the presentations at the conference ‘Linking Universal and Local Values:
Managing a Sustainable Future for World Heritage’ were already emphasizing the centrality of
rights.® The key issue is the uneven level of progress in relation to achieving consistent
recognition of rights issues in the implementation of the Convention. UNESCO recently (late
2011) embarked on the development of an indigenous peoples’ policy® and indigenous issues
were included in the official theme of the 40th anniversary of the World Heritage Convention,
‘World Heritage and Sustainable Development: The Role of Local Communities’."® Moreover, the
UNESCO World Heritage Centre and the Advisory Bodies are in the process of developing policy
guidelines for the Convention, at the request of the World Heritage Committee, which are
expected to include consideration of communities and indigenous peoples."

Addressing indigenous peoples, communities and rights concerns requires long-term processes
rather than quick fixes — something evaluations, in turn, need to be able to capture and help State
Parties to address. Whether outcomes are positive or negative in a given nomination, including for
the rights of the people involved, will firstly depend on recognizing such issues, and on giving them
appropriate consideration from the outset of a nomination. The earlier the issues are addressed
and understood, the higher the likelihood that a nomination will contribute to the effective protection
and realization of indigenous peoples’ and local communities’ rights.

Efforts spearheaded by ICOMOS Norway have recently sought to shed light on how a
Convention without specific references to human rights may nonetheless address these
concerns in cultural heritage deliberations.' This has led to the ICOMOS ‘Our Common Dignity’
agenda developed since November 2011 when the 17th General Assembly of ICOMOS
recognized that an integration of human rights concerns was needed in World Heritage site
designation and management, and requested that the ICOMOS Executive Committee establish
the ‘Our Common Dignity’ initiative as part of the ICOMOS 2012-14 Action Plan."

UNESCO 2012b.
Cunningham 2012.
Amsterdam, the Netherlands, 22-24 May 2003. See Merode et al. 2004.
It should be noted, however, that World Heritage affairs, while hosted by UNESCO, are not per se governed by
UNESCO policy.
10 See World Heritage Committee Decision 35 COM 12D (2011); UNESCO 2011c, para. 5.
11 See UNESCO 2013 and World Heritage Committee Decision 37 COM 13.
12 Sinding-Larsen 2012.
13 Resolution 17GA 2011/30 of the ICOMOS General Assembly (Our Common Dignity: Rights-based Approaches to
Heritage Management).
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Following an ICOMOS Norway-organized workshop on World Heritage and Human Rights
(Oslo, March 2011), ICOMOS, IUCN and ICCROM, in coordination with UNESCO’s World
Heritage Centre, established a working group seeking, among other things, to develop good
practice in World Heritage site evaluations and monitoring. Although not explicitly involved in the
preparation of nominations given their role in evaluating them, IUCN and ICOMOS can through
the evaluation process help clarify - in a sound and well-documented manner - the extent to
which nomination processes and documents have addressed rights concerns adequately. They
can also make sure that site-specific recommendations reflect and support action to address
indigenous peoples, communities and rights concerns as fully as possible. The working group
has had several discussions to coordinate and advance this work and has developed a roadmap
focusing especially on the opportunities created by the 40" Anniversary of the World Heritage
Convention.

IUCN framework in relation to World Heritage and rights

What constitutes the IUCN framework in relation to World Heritage and rights? There are two
major building blocks to take into consideration from an IUCN perspective. On the one hand,
there is the specific mandate of IUCN in relation to the World Heritage Convention as a technical
Advisory Body. On the other, there is a wider move within IUCN and its membership to analyze,
promote and address community and rights concerns as a scientific, policy and practice field in
the nature conservation context; integral to this effort are IUCN’s policies that seek to ensure that
human rights are respected, promoted and fulfilled for just and equitable conservation (see Box
1, Guiding Principles on Conservation and Human Rights).

Overall, the IUCN evaluation process is defined in relation to the specific mandate
provided under the World Heritage Convention in articles 8, 13 and 14. This positions IUCN
as a formally-recognized technical and scientific Advisory Body on natural heritage and the
general implementation of the programme and project work of the World Heritage Committee.
Article 14 speaks of the World Heritage Committee using the services of its Advisory Bodies
in their respective “areas of competence and capability”. For more than three decades (since
1979), IUCN has supported the World Heritage Committee by providing technical advisory
services on eight general functions. These services are the subject of a combination of
contracted work and a substantial voluntary contribution of IUCN and its networks. Each of
these functions offers opportunities for the mainstreaming of rights, as outlined in the following
matrix.



IUCN WH functions

Rights linkages

Evaluation of new nominations

Integrating indigenous peoples, communities and rights issues
into the evaluation of nominations and associated processes

Monitoring the status of existing sites

Monitoring progress on addressing rights concerns (respect,
protection and realization)

Participating in training and technical
workshops

Facilitating training and technical workshops on community and
rights concerns (targeted training for duty-bearers and rights-
holders)

Management of information (with the UNEP
World Conservation Monitoring Centre
(UNEP-WCMC))

Facilitating the integration of indigenous peoples, communities
and rights concerns as part of the information system and site
data sheets

Communication and promotion activities

Communicating good practice and state-of-the-art guidance on
indigenous peoples, communities and rights concerns in the WH
context

Advice on international assistance requests

Facilitating inputs on assistance requests related to community
and tenure concerns

General standard-setting on protected
area management

Advising the WH Committee and the UNESCO WH Centre on
possibilities for strengthening standards in relation to indigenous
peoples, communities and rights in the context of natural sites,
mixed sites and cultural landscapes

Contributing to the Global Strategy for
a representative World Heritage List
(e.g. identification of gaps in WH List)

Strengthening the integration of nature-culture inter-linkages,
indigenous heritage priorities and broader issues linked to bio-
cultural diversity in the global strategy

Table 1: IUCN World Heritage functions and opportunities for rights inter-linkages'

IUCN’s work on World Heritage is, however, only a small part of the work of the Union, and questions
of indigenous peoples, local communities and rights are a mainstream focus of IUCN’s work as a
whole. This wider focus and mandate within [UCN and its membership to analyze, promote and
address indigenous peoples, communities and rights in relation to conservation concerns is part of the
technical capabilities IUCN brings to the World Heritage Convention and its Operational Guidelines.

14 Built from Thorsell and Hogan 2009; UNESCO 2011a.
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Delegates at the 2012 World Conservation Congress in Jeju, Republic of Korea. The Congress is IUCN’s highest
decision-making body and sets the general policy of the organization. Photo: Bréhler ICS

This includes the very mission of the IUCN and its overall body of policy in relation to human
rights and conservation and broader policies on social equity. It also includes resolutions and
policies in relation to specific concerns such as indigenous peoples and their collective rights.

IUCN World Conservation Congress Resolution 4.056 from 2008 (Rights-based approaches to
conservation) “promote[s] the analysis of rights-based approaches as a crosscutting principle
within IUCN and its membership”, and calls on the IUCN Council and the Director General to
“undertake further work to support and guide IUCN on the implementation of policies and actions
reflecting a rights-based approach to conservation”. The overall objective for IUCN in promoting
rights-based approaches is to ensure that the protection of rights and biodiversity conservation
become mutually reinforcing.

The 2012 World Conservation Congress adopted an overall IUCN Policy on Conservation and
Human Rights for Sustainable Development,' including a set of ‘Guiding Principles’ (Box 1). The
scope of the Policy is “human rights, which are the rights that all people are entitled to regardless
of nationality, sex, origin, race, religion, language, political association or other, and which are
protected and recognized in international and national laws, and rights in a broader sense... such
as many of the customary rights of indigenous peoples or local communities (e.g. tenure rights)”.'®
IUCN’s policies on rights include the integration of relevant international standards for indigenous
peoples, such as those of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) and
ILO Convention (No. 169) concerning Indigenous and Tribal Peoples in Independent Countries, as

15 Res. 5.099 /UCN Policy on Conservation and Human Rights for Sustainable Development, Annex.
16 Ibid.



well as the human rights standards laid out in the Universal Declaration of Human Rights and other
international instruments.'”

The same World Conservation Congress also adopted two resolutions on World Heritage, one of

which called on the World Heritage Committee to develop new processes and standards that would
ensure that the Convention appropriately recognizes the rights of indigenous peoples.™ The second
resolution specifically focused on the implementation of UNDRIP in the context of the World Heritage
Convention and called on the Committee and State Parties to ensure that indigenous peoples’ rights and
all human rights are upheld and implemented in the management and protection of existing World
Heritage sites, and to revise the Convention’s Operational Guidelines to ensure that “no World Heritage
sites are established in indigenous peoples’ territories without their free, prior and informed consent”."

IUCN Guiding Principles on Conservation and Human Rights

e Respect, protect, promote and fulfil all procedural and substantive rights, including
environmental and customary rights, for just and equitable conservation;

e Promote the implementation of the provisions of international conventions and policy
processes which respect human rights in all approaches to conservation [...J;

o Consider and realize the rights of people that can be affected in development and
conservation activities such as women, indigenous peoples and other most vulnerable
groups and who could, at the same time, benefit from rights-inclusive and socially
sensitive development measures [...];

o Work towards ensuring the respect for, and seeking further protection and the realiza-
tion of general livelihood and human well-being considerations always keeping in mind
gender balance as an essential component;

e Focus on the roles and corresponding responsibilities of duty-bearers, rights-holders
and all other actors involved [...];

o Promote transparency and develop tools to address and be accountable for the social
effects of IUCN’s work [....]

o Ensure that IUCN programmes, projects, and activities undertaken, sponsored or sup-
ported by the IUCN are assessed using international human rights standards [...J;

¢ Inline with UNDRIP standards, require free, prior and informed consent when IUCN
projects, activities, and/or initiatives take place on indigenous peoples’ lands and ter-
ritories and/or impact [their] natural and cultural resources, sites, assets etc.

18
19

20

Box 1: IUCN Guiding Principles on Conservation and Human Rights 2°

In addition to World Conservation Congress Resolution 4.056, see in particular Res. 4.048 Indigenous peoples,
protected areas and implementation of the Durban Accord and Res. 4.052 Implementing the United Nations Declaration
on the Rights of Indigenous Peaples, all adopted in 2008.

Res. 5.046 Strengthening the World Heritage Convention.

Res. 5.047 Implementation of the United Nations Declaration on the Rights of Indigenous Peoples in the context of the
UNESCO World Heritage Convention. See Appendix 2 of this volume.

IUCN Policy on Conservation and Human Rights for Sustainable Development. .
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In addition, with seven other international conservation organizations, IUCN created the
Conservation Initiative on Human Rights (CIHR) in 2008, which adopted the following principles:

CIHR Conservation and Human Rights Framework

CIHR members commit to:

1. Respect human rights: Respect internationally proclaimed human rights and make sure
that we do not contribute to infringements of human rights while pursuing our mission.

2. Promote human rights within conservation programmes: Support and promote
the protection and realization of human rights within the scope of our conservation
programmes.

3. Protect the vulnerable: Make special efforts to avoid harm to those who are vulner-
able to infringements of their rights and to support the protection and fulfilment of their
rights within the scope of our conservation programmes.

4. Encourage good governance: Support the improvement of governance systems that
can secure the rights of indigenous peoples and local communities in the context of our
work on conservation and sustainable natural resource use, including elements such
as legal, policy and institutional frameworks, and procedures for equitable participation
and accountability.

Box 2: CIHR Conservation and Human Rights Framework %'

The above policies, translated into IUCN’s Advisory Body mandate, imply:

1. Promoting the use of rights-based approaches in a World Heritage context both by IUCN
itself and its membership (i.e. State Parties nominating World Heritage sites and undertaking
tentative listing);

2. Undertaking further work to support and guide IUCN on rights-based approaches in a
World Heritage context;

3. Collaborating with the World Heritage Committee, the Secretariat and other Advisory
Bodies to apply these policies and principles;

4. Strengthening the evaluation process to enhance State and rights-holder capacity to

identify links between human rights and World Heritage conservation, and to do the same
for other World Heritage processes, such as monitoring.

21 Available in English, French and Spanish through https://community.iucn.org/cihr/



It should be underlined that IUCN’s Advisory Body mandate also involves supporting and
complementing work by the other actors within the Convention, notably the central role of the State
Parties themselves, and the work of the other Advisory Bodies and the World Heritage Centre.
IUCN’s responsibility to undertake evaluations of a given World Heritage site nomination is not
primarily focused on identifying rights issues and engaging with affected groups, but rather on
providing technical support to the process, whether through wider guidance (see further discussion
below) or specific evaluations. States may, for example, in specific World Heritage contexts, put
efforts in place to respect, protect and fulfil rights, which [UCN can then address and assess in its
evaluations.

Challenges and opportunities in evaluation processes

It is well-established that the relationship between rights and conservation is complex, and this
is equally true in relation to World Heritage. While there are many good examples, it must be
recognized that a number of nomination processes, and subsequent inscriptions, have generated
problems and discontent due to the impact of inscription on the rights of those affected. At the same
time, it must be noted that some State Parties are spearheading far more proactive engagement
with and use of rights as an integral dimension of the nomination process. Heritage conservation
has the potential to allow for improved protection of rights, including rights to land and resources,
just as it has the potential to clash with or infringe upon them. The following synthesis of issues lists
some of the major concerns identified in discussions with a broad range of actors and the literature
reviewed. The list is far from comprehensive but seeks to illustrate the breadth and diversity of
issues at stake.

Overall guidance on World Heritage and communities and rights
is growing but still insufficient

There has been a marked increase in World Heritage Committee references to and
recommendations on indigenous peoples, communities and rights issues, including requesting
State Parties to address and resolve outstanding matters or commending them for having done so.
In response, State Parties are increasingly presenting detailed information in this respect, just as
wording is increasingly apparent in guidance material. Yet, there are also inconsistencies, in part
stemming from the lack of a comprehensive approach to indigenous peoples, communities and
rights concerns. Human rights standards and technical frameworks have been rapidly developed at
international and national levels, making it challenging to put them into practice in short timeframes.

New standards and practices generate new needs, also in the World Heritage context. While
references to participation and local values have become more common, the approach to
incorporating these issues needs to be far more systematic. This needs to be revisited in the
Operational Guidelines as well as other guidance documents. The current (2011) UNESCO manual
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for ‘Preparing World Heritage Nominations’,?? for example, includes no specific wording on either
rights or community tenure issues, although these issues are addressed in the subsequent manual
on ‘Managing Natural World Heritage’.* Core nomination guidance therefore does not yet fully
reflect the importance attached to community concerns and rights by the World Heritage Committee
and the Advisory Bodies in a comprehensive manner. While some countries have advanced such
work, stimulated by domestic policies or international standards, there is a need for upstream
guidance to facilitate State Party engagement on the issues. Although some aspects have been
strengthened, the fact that others are lacking reflects the deficiency of specific consideration of
these issues in the Operational Guidelines.

Working with different stakeholders requires different approaches

‘Stakeholders’ is a term commonly used to encompass all social and institutional groups that have
some kind of interest in a given conservation area or action, such as a World Heritage nomination
or site. In the current processes, the diversity of ‘stakes’ of such groups is rarely recognized and
addressed, and little or no distinction is made between the nature of these different stakes, for
example, of indigenous peoples, local communities, government officials, researchers, commercial
interests and NGOs, all of whom are identified as stakeholders.?* This undifferentiated approach
affects the situation of indigenous peoples and local communities, whose livelihoods and cultures
may be historically connected o a site. In cases where these groups have customary rights to
an area due to their long-standing occupation and use of it, they can be called ‘rights-holders’ to
distinguish them from other stakeholders. The use of the term ‘rights-holders’ for the indigenous
peoples and communities concerned does not negate the existence of other rights vested in other
groups — for example, the people of the country a site belongs to also have the right to have
their national heritage protected and well managed. At a given World Heritage site, however, if
there are indigenous peoples or local communities with customary rights to the lands, territories
and resources, the specificities of engaging with these rights-holders need to be reflected in the
approaches.

Nomination processes that have been inclusive of specific rights-holders illustrate the range of
rights and processes this may imply. Whereas the identification of indigenous peoples and
traditional communities in nomination processes is growing, in some cases it remains contested by
government officials or experts, which could prevent the systematic identification of indigenous
peoples and community rights concerns in IUCN’s evaluation processes. While the topic receives
fairly comprehensive treatment in evaluations in some countries with relatively strong legal
recognition of indigenous rights and long-standing indigenous engagement with heritage processes,
evaluations are much weaker in countries lacking such law and practice. Paradoxically, the latter

22 UNESCO 2011b.
23 UNESCO 2012a.
24 Seee.g. UNESCO 2011b.



are often the countries where reviewing how rights have been addressed in the nomination is most
needed. In addition to indigenous and community rights-holders, most sites will involve a complex
of other types of rights-holders potentially affected by World Heritage nomination. These may
include children, migrants, settlers or women, for example. Again, nominations differ markedly in
terms of the extent to which such different right-holders are adequately identified in the evaluation
process.

Rights concerns not identified in evaluation processes

Cases of indigenous peoples’ and local communities’ rights not being identified during the
evaluation process undertaken by IUCN have appeared throughout the years. One particular
case, that of the Lake Bogoria National Reserve (part of the Kenya Lake System in the Great Rift
Valley, inscribed as a World Heritage site in 2011), has highlighted some of the disconnections in
the system that need to be addressed. The Lake Bogoria area was declared a Game Reserve
in 1978, at which moment, following national legislation, the resident Endorois community was
forcibly removed from the area, according to a legal complaint filed by the community in 2003 with
the African Commission on Human and Peoples’ Rights (ACHPR).? The ACHPR ruled in favour of
the plaintiffs, finding that as a result of their forced eviction from their ancestral lands the Endorois
had suffered violations of several of their human rights under the African Charter on Human and
Peoples’ Rights. The grievances of the community were not mentioned in the nomination, and
although the Endorois representatives raised these complaints in letters to UNESCO, these were
not conveyed to IUCN during the evaluation process. The complaints were also not mentioned
during the stakeholder consultations and public hearings that took place during the field evaluation
(although other concerns were raised and addressed). Complaints from the Endorois Welfare
Council and organizations who supported them even reached international venues such as the UN
Permanent Forum on Indigenous Issues, yet they were not detected during the IUCN evaluation
process. A petition specifically prepared to articulate rights concerns in relation to nominations to
the 35™ Session of the World Heritage Committee raised concerns about ineffective consultation
and lack of consent but did not mention the judgement of the ACHPR, despite its evident relevance
to rights concerns.? Furthermore, the State Party presented documented evidence of an extensive
10-year consultation process.

Accessing appropriate and sufficient information on rights issues and making consultations
around the nomination process and documentation as inclusive as possible is challenging, as this
example illustrates. It has been suggested that evaluation arrangements could, in the most extreme
cases, be easily ‘stage managed by State Parties interested in avoiding problematic areas,
including possible human rights violations; this might manifest itself in community meetings and

25 Communication 276 / 2003 - Centre for Minority Rights Development (Kenya) and Minority Rights Group International
on behalf of Endorois Welfare Council v Kenya.
26 Endorois Welfare Council et al. 2011.
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consultations organized and selected by State officials etc. Furthermore, it is also a concern that
key rights-holders may be unaware of the nomination process, suggesting the need for more
proactive outreach to indigenous peoples’ and local communities’ representatives if genuine
participation is sought. This is particularly clear at natural sites often involving large distances, poor
infrastructure and weak communication means.

Despite the difficulties and complexity, there is a clear need for evaluation processes to include
greater and more systematic consultation of indigenous peoples, and to include specific assessment
of the degree to which consultation has been undertaken by State Parties. Structured relationships
with key organizations with expertise in this area that can assist Advisory Body evaluations also
need to be formed and/or strengthened. The United Nations Permanent Forum on Indigenous
Issues, as the recognized UN body considering indigenous peoples’ issues in general, may provide
particularly appropriate opportunities for collaborative work with the Advisory Bodies, and could
also offer advice to UNESCO. UN Special Rapporteurs with theme- or country-specific mandates
may also be important interlocutors.

Recognizing complexity and working systematically

The complexity of dealing with indigenous peoples, communities and rights issues in the World
Heritage context is an important reason for strengthening the Advisory Bodies’ engagement with
these issues in their evaluations. Firstly, some sites harbour particularly complex make-ups of
different rights- and stakeholders, whose interests and claims may be overlapping and, in some
cases, conflicting. Understanding such complexity requires prolonged engagement. Secondly,
community engagement is rarely a simple ‘either or’ scenario but involves a whole range of issues
and challenges, including in relation to opportunities for participation, and questions regarding who
speaks for or represents a particular community or people. In some cases, there is a perception
that field missions, due to their short durations, easily (and perhaps inevitably) risk missing the
complexity of a given topic, especially if evaluators lack knowledge of the region and issues. For
State Parties investing time and resources in addressing these issues, it is important that the
Advisory Bodies’ evaluations pay due credit to both the complexity of the issue and the wide range
of efforts being made. A more systematic approach to the range of issues around indigenous
peoples, local communities and rights is critical in order both to recognize what is being done and,
equally, to allow evaluations to clarify complexity and identify workable follow-up solutions where
problems are identified.

Rights may be misunderstood as problematic for World Heritage
recognition and site management

In a number of countries, World Heritage processes have led to concerns regarding possible
expropriation of lands from communities or indigenous peoples and relocation of settlements.



Any such actions may reflect a misconception that World Heritage nomination requires
community presence and rights to be extinguished for site recognition. This may, in part, also
result from the fact that State-governed IUCN Category 2 protected areas (‘National Parks’)
are often presented as a preferred management model for World Heritage sites, without
fully exploring alternatives, and such a category in the national legislation of many countries
excludes resident communities.

Depending on the site and the level of civil society involvement, such neglect of rights
would, in some cases, only be raised and addressed in the nomination and evaluation process.
In recent years, IUCN has been actively promoting new policies and practices in the protected
area community not only in terms of addressing social impacts but also in terms of avoiding
blueprint approaches based on Western notions of nature that neglect long-standing human
ecological relationships and other management possibilities. This confirms the importance of
further upstream guidance in this respect, while reinforcing the need for the Advisory Bodies
to identify and evaluate how rights are being addressed in the nomination process and its
preceding steps. Fundamentally important in this regard but insufficiently known is the fact
that the World Heritage Convention has long regarded traditional management systems as
fully appropriate for providing the protection and management expected of listed World
Heritage sites.?” A growing number of World Heritage sites have been listed on this basis,
including at the specific request of indigenous peoples.

Legacy issues: ‘Rights were already infringed upon before the nomination
process, so recognition does not change anything’

An important point is that World Heritage nomination or inscription of a natural area does not
anticipate a direct change in tenure and protection arrangements existing therein. Inscription
of a site merely recognizes its Outstanding Universal Values and its form of land-use, including
the protection and management of standards and practices that have been put in place for its
conservation. Typically, for example, a national park would have been declared well before the
nomination, following national legislation and policies. The relocation of people or other actions
negative for indigenous peoples and/or local communities in the area may thus have happened
years before the initiation of a World Heritage nomination process, that is, at the time when the
national park was established.

As an example, the Wildlife Sanctuaries of Thung Yai Naresuan and Huai Kha Khaeng in
Thailand became a World Heritage site in 1991; Thung Yai Naresuan had been declared a Wildlife
Sanctuary 17 years earlier, in 1974. Ethnic Pwo Karen communities had been living in Thung Yai
Naresuan for possibly 200 years before the establishment of the Sanctuary yet, since the creation
of the Sanctuary, they had been subject to a number of measures aimed at their relocation and

27 See para. 97 of the Operational Guidelines.
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restriction of their subsistence practices.?® The challenges that the Pwo Karen communities have
faced are not therefore primarily the result of the inscription of the area as a World Heritage site in
1991 but of the creation of the Wildlife Sanctuary in 1974.

The question that follows from this and similar examples is whether such antecedents should
be used as an argument against the World Heritage nomination and inscription of the sites, or
whether the nomination process itself could be an opportunity to redress wrongdoings that
happened decades before and, if so, what it would require to change the tenure and rights set-up,
including through reforming national laws.

The debate is important. It is the view of the authors that more emphasis is needed on the
transformative potential of World Heritage nominations in situations with legacies of rights issues.
Recognition of pre-existing rights problems in an evaluation process as such may not in principle
change a given situation but it can influence change through practical recommendations from the
evaluations, for example the inclusion or exclusion of certain areas, the adoption of specific
management practices or recommendations related to buffer zones.

Animportant policy principle in this context for IUCN is that relocation or other actions negatively
affecting communities should never be directly caused, accelerated or intensified as a result of
World Heritage nomination processes. Furthermore, measures proposed regarding communities
linked to a site should be based on agreements with them and should result in demonstrable
improvements in the lives and capacities of the communities for engaging in World Heritage
management.

Unless community land and tenure is adequately addressed in the preparation process,
indigenous peoples and local communities may suffer from increased land and housing prices and
other problems that the World Heritage inscription can sometimes trigger. Conversely, World
Heritage recognition may be a leverage point to revoke or repair prior infringements, restore
relationships with land and resources, and pursue socially beneficial management and economic
relations. What is clear is that unless infringements and concerns regarding rights that took place
prior to World Heritage processes are addressed in explicit terms during the evaluation of
nominations, the real potential to resolve and repair the rights deficit will be lost, and there could be
the risk that rights concerns are further deepened.

Lack of clear performance criteria for indigenous peoples, communities
and rights issues

Itis clear that overall protected area standards are being consolidated in relation to concerns about
indigenous peoples, communities and rights through processes such as the CBD Programme of
Work on Protected Areas;?® however, similar standards are less clear in relation to World Heritage

28 Buergin 2003; Delang and Wong 2006.

29 Adopted at the seventh meeting of the Conference of Parties to the Convention on Biological Diversity (Kuala Lumpur,
2004) and reaffirmed with additional elements in 2010 (Nagoya, Japan). Available at https://www.cbd.int/protected/
pow.



nominations. The uneven treatment of issues related to indigenous peoples and local community
concerns across different evaluations raises the need for a more structured framework or checklist
allowing for evaluators to assess performance on key community and rights topics.

Such a checklist would involve developing specific questions and, when applicable, performance
criteria, along with key concerns about indigenous peoples, local communities and rights. The sources
of such performance criteria would include existing and future World Heritage Committee decisions,
Operational Guidelines and policies, as well as applicable international standards such as the
UNDRIP. For IUCN, it is specifically important to better reflect its own standards (and those
international standards that IUCN regards as the most significant) in relation to indigenous peoples,
local communities and rights as part of the evaluation process. The underlying issue is the need for
a consolidated set of policy principles and performance indicators on indigenous peoples, local
communities and rights to guide World Heritage Committee decisions on specific site nominations.
Until these are agreed, one option for the Advisory Bodies such as IUCN is to make more use of
their own standards on indigenous peoples, local communities and rights and share relevant good
practice with State Parties when undertaking evaluations. In grey-zone areas where standards are
still being developed, IUCN could make use of its own standards as a reference agreed upon by its
membership. This may form part of technical inputs to help strengthen the World Heritage
Convention’s own policy framework. It is also clear that this effort would benefit substantially from
upstream work to ensure that guidance to State Parties is provided, and also for nomination formats
to be strengthened in terms of more explicit policy standards and dedicated space to address
community and rights issues.

In response, IUCN has initiated a learning-by-doing process to introduce consideration of rights
explicitly into its World Heritage evaluation processes. This included, in 2012-13, the addition of a
dedicated space in field evaluation reports for community and rights concerns, a new protocol to
ensure field evaluators are prompted to consider rights issues before evaluation missions,
enhanced consultation procedures with both external networks and I[UCN’s own expert groups on
rights, the introduction of the heading of ‘Community’ with relevant content in IUCN reports to the
World Heritage Committee, and explicit attention to these issues in the agenda of the IUCN World
Heritage Panel. Complementing these efforts is a growing dialogue and partnership with ICOMOS
on these issues, on the relationships between the ‘natural heritage’ and ‘cultural heritage’ mandates
of both organizations, and on the need to better coordinate evaluation activities.

Unresolved rights issues and World Heritage as a turning point for change

Deep-running structural conflicts in any given place are unlikely to be resolved unless problems are
addressed in a comprehensive manner. This is true in the case of national protected areas laws and
policies, as well as institutional setups and practices. World Heritage nomination typically involves
significant public and governmental attention to a given area and its on-going conflicts, problems
and unresolved issues. From this perspective, nominations can offer important opportunities for
catalyzing attention and resources to resolve a given conflict, particularly if evaluations identify
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the concerns at stake. The most obvious cases are sites which specifically make reference to
indigenous peoples’ and local communities’ rights in the nomination itself.

World Heritage processes can have problem-solving effects on seemingly intractable issues. In
one area, concerns raised anonymously with the field evaluator about a waste landfill being planned
between two conservation areas making up the nominated site created an opportunity for dialogue
between the technical mission and the State Party, as a result of which a solution was found to the
problem —while debates had run on for years unproductively. Similar problem-solving effects could
likely appear in relation to indigenous peoples, local communities and rights issues; for this, more
explicit questions and formalized and structured attention to community and rights issues by the
evaluators would significantly heighten opportunities for undertaking dialogue with State Parties
and resolving many of the matters currently either neglected or only addressed when conflict
erupts.

Ways forward

Concerns regarding rights clearly need a new and more active approach in the World Heritage
Convention, recognizing the balance of issues at stake, including resolving problems, realizing
opportunities and celebrating successes. There is a need to ensure that the minimum standards
applied to World Heritage nominations correspond to international norms, as well as to develop
approaches that will enable the Convention to set standards of best practice in line with its flagship
role. The site-specific focus of the World Heritage Convention also ensures that results in the real
world can be seen and evaluated so that a connection from policy to practice can be achieved in
a tangible way.

As a first step in a new phase of active and systematic consideration of rights in the World
Heritage evaluation process, IUCN has embarked on a learning-by-doing exercise in the 2012/
2013 evaluation cycle, as mentioned above. It is expected that this experience will be integrated
into IUCN processes, with a consolidated report to the 2016 World Conservation Congress, as well
as to the World Heritage Committee. Consultations with other Advisory Bodies have moreover
cemented community and rights concerns as a collective challenge also in need of collective
solutions. This includes collaborating with ICOMOS both in terms of its specific mandate in relation
to cultural sites and in terms of joint responsibilities in relation to mixed sites and collaboration
taking place in relation to cultural landscapes.

Yet it is also clear that reforming World Heritage processes so that they adequately build on a
rights-based approach will take much more than strengthened evaluation practices. Across the
whole World Heritage system and cycles, from guidance to nomination processes to monitoring of
sites, there are good opportunities and entry points for addressing rights issues and securing
positive results. Amuch deeper and more inclusive debate is required to resolve the disconnections
blocking positive change, to communicate and learn from both positive and negative experiences,
and to agree on the changes that could be made to the expectations set for State Parties and their
listed World Heritage sites via the Operational Guidelines and procedures of the World Heritage



Convention. Such debate is needed to make World Heritage sites not only effective conservation
areas but also places for just, equitable and sustainable development for communities and
peoples. O
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The Laponian World Heritage Area:
Conflict and Collaboration in Swedish Sapmi

Carina Green'

Introduction

he Laponian World Heritage Area is situated just above the Arctic Circle in the north of

Sweden, and stretches across the mountain range towards the Norwegian border. Established
in 1996, it consists of some of the oldest and most well-known national parks and nature reserves
in Sweden, such as Stuor Muorkke, Sarek and Sjavnja (see Map 1).2

This article will discuss some of the events that occurred locally when the area gained its World
Heritage status. In 1996, a finished and detailed management plan was not a prerequisite when

1 The author would like to thank Lars-Anders Baer and Mattias Ahrén for valuable comments on a previous draft of this
article.

2 Named here in Sami, these areas are called Stora Sjéfallet, Sarek and Sjaunjain Swedish.

3 The empirical material for this article rests on the results of research in the Laponian Area specifically and on the World
Heritage phenomenon in more general terms. The research was carried out over different periods between 1999 and
2009, and was sponsored predominantly by consecutive grants from the Swedish Research Council and the Swedish
National Heritage Board. For a more detailed account, see my Doctoral Thesis (Green 2009).

Left: Gathering of a reindeer herd by members of the Sirges sameby in November 2012 near Lake Kutjaure on the border
of the Laponian Area (Padjelanta National Park). At the beginning of winter, the reindeer herds are gathered from their
grazing areas in the Laponian Area and moved down to their winter pastures in the lowland forests to the east of Laponia .
Photo: Carl-Johan Utsi



nominating sites. As the area had been under national environmental protection for such a long time
(the earliest declaration of protected status was 1909), existing national regulations for the area
were considered sufficient for the nomination, and were supposed to be developed further once the
site was inscribed on the World Heritage List. However, it proved difficult to achieve a management
plan that all actors involved could agree upon, and there was a clear polarization between the local
authorities and the indigenous Sami community involved. The Laponian case shows that local and
indigenous people’s involvement in environmental protection schemes is, above all, a political issue
that ultimately leads to reassessed and restructured relations with the state authorities.

The Sami in Sweden - a short background

The Sami people are indigenous to northern Norway, Sweden, Finland and the Kola Peninsula
of Russia. In total, the population is estimated at approximately 70 000 individuals* and, out of
these, around 20 000 live in Sweden. The Laponian Area has traditionally been inhabited by Sami
people and lies in the heart of the Sami core area, Sdpmi (Samiland). Until today the area is of vital
importance for many Sami reindeer herding families. Although famous throughout the world for
being a pastoral, reindeer herding people, most Sami today are not engaged in reindeer herding.
In Sweden, approximately 10-15% of the total Sami population of 20 000 are active in herding.
Nevertheless, there are strong Sami cultural and symbolic values attached to reindeer and the
herding lifestyle and, as such, reindeer herding remains an important ethnic marker for the Sami
community as a whole.®

The reindeer herders are organized into samebys. A sameby is an economic association of a
group of reindeer herders who collaboratively use a specific traditionally occupied geographical
area for herding.® There are 51 samebys in Sweden today. Only reindeer herders are members
of samebys and, under Swedish law, only sameby members can legally exercise the collective
inherent resource use rights of the Sami people, including special rights to hunt and fish. In
practice, this means that only a small percentage of the total Sami population today are able to
enjoy those rights. This ‘split” between reindeer herding Sami and non-herding Sami in terms of
their ability to legally exercise their collective rights goes back to reindeer herding laws from the
beginning of the 20" century, and was generated by both issues of resource conflict and of Social
Darwinist influences on the government’s Sami policies at the time.”

4 Sami Information Centre 2006. This number is taken from the official information site on the Sami people, under
the control of the Sami Parliament in Sweden. However, a proper census of the population has never been taken.
Moreover, it would be difficult to come up with an exact estimation since the definition of who is and who is not Sami is
often arbitrary and, to many people of ‘mixed’ origin, the Sami identity will be of significance only on specific occasions
or at specific periods in life.

5 In Sweden, reindeer herding is an exclusive right of the Sami population, based on customary use since time
immemorial.

6  For details, see Beach 1981, pp. 360-393.

7 For more details, see Beach 1981; Lundmark 1998, 2002; Mérkenstam 1999, 2002.



Map 1: National Parks and Nature Reserves in the Laponian World Heritage Area

Nine samebys have grazing land for their reindeer inside the World Heritage area.? No one
lives there permanently but, each summer, the reindeer herders in the area move up with their
families from the populated areas to the mountains to be close to the reindeer and their summer
pastures.

Compared to indigenous peoples in other countries, the Sami in Sweden are well-integrated
into the welfare system, and there are in general terms no major socio-economic differences
between the Sami and other citizens. The colonization process was slow and rested mostly on
administrative and religious assimilation into the majority society.® The majority population has had
a long and mostly peaceful interaction with the Sami community, and non-Sami farmers settled
early in large parts of S4pmi. However, injustices and atrocities have historically occurred and
should not be downplayed. The colonial rule, mentality and attitude of the state authorities, both
historically and today, is an issue that many Sami are aware of and have to deal with. Many
Sami (and non-Sami) would argue that there is still a prevailing structural colonization that hinders
Sami individuals as well as Sami ideas and values in playing a full role in the development of

8 The nine samebys with grazing areas inside the Laponian Area are Baste Cearru (Mellanbyn), Unna Cearus
(Sdrkaitum), Sirges (Sirkas), Jahkagasska, Tuorpon, Luokta Mavas, Géllivare, Sierriand Udja.
9 Rydving 1993; Lehtola 2004.



society, both locally and nationally. Frequently, the relationship between state officials and the Sami
(especially reindeer herding Sami) is somewhat strained. In most countries with an indigenous
population, the relations between government agencies tasked with environmental protection and
the indigenous population is a specific and often difficult one. Even though colonization to a large
extent involves non-material perspectives (religion, values, language and so on), confiscation of
inhabited and traditionally used territories nevertheless stands out as the most tangible proof of
colonization. It is here that the basic resources, including both intrinsic and material values, rest.
Since the land is still often under the claim of national authorities, these agencies and their staff
are frequently seen as the concrete testimony of both historical and current colonial rule. In the
process of establishing a management plan for Laponia, the Sami representatives would all agree
that this colonial structure, sometimes so difficult to discern, became visible and came to affect the
negotiations among the local actors.

The Sami community in Sweden today is active in international indigenous affairs and there is a
Sami Parliament in Sweden, established in 1993. In some regions in Sweden, children can attend
Sami schools and Sami have the right to use their own language when interacting with the authorities.
Culturally, academically and politically the Sami community has seen a rapid and positive development
in the last decades. However, when it comes to concrete rights to lands and waters, and increased
political autonomy more generally, there have been fewer signs of progress, and knowledge of Sami
history, culture and current situation among the majority population remains weak.

Background to the World Heritage nomination

Laponia is a ‘mixed’ World Heritage site. Its ‘outstanding universal value’, as defined by the World
Heritage Committee, is based both on natural criteria and on the Sami culture (both historical and
current) in the area. The official inscription in 1996 reads as follows:

“The Committee decided to inscribe the nominated property on the basis of natural criteria
(i), (ii) and (iii) and cultural criteria (iii) and (v). The Committee considered that the site is of
outstanding universal value as it contains examples of ongoing geological, biological and
ecological processes, a great variety of natural phenomena of exceptional beauty and
significant biological diversity including a population of brown bear and alpine flora. It was
noted that the site meets all conditions of integrity. The site has been occupied continuously
by the Sami people since prehistoric times, is of the last and unquestionably largest and
best preserved examples of an area of transhumance, involving summer grazing by large
reindeer herds, a practice that was widespread at one time and which dates back to an
early stage in human economic and social development.” '

10 Dahlstrdm 2003, Green 2009.
11 World Heritage Committee 1996.



View of the Rapa Valley in the Laponian Area (Sarek National Park). Photo: distantranges (CC BY-NC 2.0)

The Committee also “underlined the importance of the interaction between people and the natural
environment”.

The story of the World Heritage nomination of Laponia can be said to have begun as early as the
1980s when the Swedish government submitted an application to the World Heritage Committee
nominating the Sjavnja nature reserve (today part of the Laponian Area) on the basis of natural
criteria only. This first initiative was not accepted by the World Heritage Committee. The Committee,
based on the reports from its advisory body, IUCN, thought the area lacking in exceptionality and
informally advised the Swedish authorities to withdraw the application with a view to nominating an
extended area in the future.'® Voices were now also raised, both from government departments and
from the Sami Parliament, suggesting that the new nomination should also include Sami culture in
the area. After all, reindeer herding had a significant impact in shaping the biological characteristics
of the landscape, and the Sami cultural and spiritual connections to the land were and still are
strong. This was an idea that would indeed increase the possibility of a successful outcome for the
nomination.

12 Ibid.
13 See IUCN 1990; UNESCO 1990; and Dahlstrdm 2003, p. 242.



The Sami had not been very involved in the process for the ‘old’ nature-based Sjavnja
nomination, apart from a few discussions and talks with authority officials on the matter. With
the mixed-site nomination, however, their participation in the process became more direct. The
first thing that happened was that the cultural part of the application had to be inserted into
the document, containing the already completed description of the site’s natural values.™ This
assignment was given to the head of the Ajtte Swedish Mountain and Sami Museum. However, it
was expected that the cultural part of the application should be completed in only three months,
compared to the years and years of work that had been put into the natural part of the application.
The County Administration of Norrbotten had previously been criticized by other actors (Sami and
non-Sami) for placing too much focus on the biology and geology of the area, without properly
emphasizing the Sami cultural heritage. The short time given to the head of the museum confirmed
these opinions and this was something that many of the members of the local samebys talked
about at the time. Less time and fewer resources were spent on the cultural parts of the application
and on the parts acknowledging the Sami interest in the area, and this was something that would
continue to echo throughout the negotiations over how to manage the area.™”

From collaboration to conflict

As stated earlier, the Laponian Area consists of previously established national parks and nature
reserves. This means that a large part of what is today called Laponia had been the object of
nature conservation legislation for a long time, the first national park having been established as
early as 1909 (Sarek). Laponia consists almost entirely of Crown Land, according to the official
interpretation of the law. However, this assumed ownership has never been officially registered
and has been contested and debated.”® The authority responsible for nature conservation
management in Sweden is the County Administrative Board (Ldnsstyrelsen), and its regional
offices. Consequently, the County Administration of Norrbotten (henceforward the County
Administration), the northernmost regional office of the County Administration Board, was from the
start responsible for the maintenance and management of the World Heritage area. The County
Administration, together with the Swedish Environmental Protection Agency (SEPA), had been
very active in forming the application for World Heritage status ever since the first attempts in the
1980s with the Sjavnja application.

As mentioned, nine samebys have some or most of their reindeer herding land inside the World
Heritage area. Of these nine samebys, two (Sierri and Udtja) only use these lands occasionally

14 In the original draft of the nomination document, the area was referred to as “The Lapponian Wilderness Area” and
portrayed as more or less untouched by humans (with the exception of the traditional influence of the Sami and their
reindeer herding). The Sami Parliament objected to this depiction, pointing out that the area was a Sami cultural
landscape that had been inhabited and influenced from time immemorial (Dahlstrém 2003, pp. 246-253; Green 2009,
p. 103).

15 Dahlstrdm 2003, pp. 242, 255; Green 2009, p. 108.

16 Cramér 1966-2009; Korpijaako-Labba 1994; Allard 2006.



and chose to remain outside the negotiations. However the seven remaining samebys (Baste,
Unna Cearus, Sirkas, Jakkakaska, Tourpon, Luokta-Mavas, and Géllivare skogssameby) were
from the start active in trying to influence the process. They had both concerns and expectations
for the new World Heritage site. The local reindeer herders were especially worried that the World
Heritage designation would lead to restrictions on their immemorial rights and that they would not
be allowed to use the area for fishing and hunting, or collect wood for fire or handicraft materials
to the same extent as before. Another concern was how the nomination of Laponia would affect
the predator policy. Large predators are a constant threat to the reindeer and most herders find
the regulations regarding the possibilities of protecting their herds from these animals too strict.
A discussion regarding what was considered a rather rigid definition of ‘culture’ was also taking
place at this point in time. Some local sameby members expressed a worry that there would
be an increased demand on them to behave ‘more traditionally’ in order to fit the stereotypical
image of the Sami and please tourists. Another fear from some sameby members was that
World Heritage status would increase the number of tourists and that the samebys would not
have enough influence over where and when tourists would reside in the area, and therefore that
tourism would disturb the reindeer. Nevertheless, there were also many hopes and expectations
from the samebys regarding the new World Heritage status. Tourism was also talked about in
positive terms, and many sameby members saw a possibility of engaging in the tourism industry
or even establishing their own tourism enterprises. Another positive opinion raised by many
was that the very fact that the Sami reindeer herding culture was now part of a World Heritage
site was something to be proud of. Many hoped that this, in some way, would mean additional
international support for the Sami ethno-political struggle. Above all, many sameby members
expressed how important it was that they would be able to have a say in the future of the World
Heritage area and in the management of it. Broad underlying issues of accessibility to land,
responsibility, influence and control were at stake for the local samebys at the beginning of what
would be a long and often painstaking process.

Immediately after the approval of the Laponian nomination by the World Heritage Committee
in December 1996, a Laponian Council was formed consisting of representatives from the two
municipalities' of Jokkmokk and Gallivare, the County Administration, the local samebys, the Ajtte
museum and tourist departments of the municipalities. In spite of the intention to cooperate and
jointly form a management module for the World Heritage site, it soon became obvious that the
different actors had very different views on how to go about the process and what to prioritize.

The main difference of opinion among the various representatives on the Laponian Council
was regarding how much emphasis should be placed on Sami cultural heritage in relation to
natural heritage. The representatives from the samebys articulated their status as a separate and
clearly defined actor in relation to the other groupings, and in discussions raised the importance

17 In Sweden, municipalities (kommuner) are administrative units, as well as geographically demarcated areas that are
governed by a Municipal County (kommunfullméktige), elected by local voters. The two closest municipalities to the
Laponian Area, Jokkmokk and Géllivare, were, together with the County Administration, the local authorities that from
the beginning had a strong interest in the development of the new World Heritage site.



of reindeer herding interests and Sami control in the future management of the World Heritage
site as vital for the development of the area. At this point in time, it was not self-evident that the
samebys would be counted as an actor on their own behalf, equal in status to the municipalities
and the County Administration. Vioices were even raised that questioned the organization of the
samebys as a stakeholder group in their own right. After all, it was argued, they could and should
be represented by the municipalities in the negotiation of the future of Laponia just as any other
citizen, for they had elected the current politicians in the latest municipal elections.” Even though
far from everybody agreed with this standpoint, it is an indication of the difficulties that the sameby
members faced in the very beginning, after Laponia had been inscribed on the World Heritage List,
to position themselves as a separate and equal partner in the decision making regarding the area.
This fact was prominent throughout the years of negotiation that followed, and very much shaped
the relations among the local actors, along with the characteristics of the negotiation process.

Years of disagreement

After only a few meetings, the Laponian Council was disbanded. From this point on, it was primarily
the three main local actors (the samebys, the municipalities and the County Administration) that
continued to be involved in working out a future management plan for Laponia albeit more often
separately than in collaboration with each other. The representatives from the nine samebys were
now determined to have a real influence over the development of the World Heritage site. They
realized that strong Sami involvement in the management was of importance not only locally but
could have effects for the Sami community as a whole. It was seen as a potential stepping stone
towards increased self-governance in a broader sense. The representatives from the samebys
launched one clear demand: to have the majority of seats on a future management board.! This
was, however, strongly rejected by the other actors.

[twas decided that each of the three local actors should produce a proposal for a management plan
in which they articulated their visions for the World Heritage site and sketched what a management
organization could look like in practice. The samebysinvolved had now employed a coordinator to help
them coordinate the work regarding Laponia, and they also employed an editor, skilled in international
conservation management issues and indigenous issues, to help them write the proposal. The County
Administration financially supported the samebys in producing their proposal. The representatives
came to work as a reference group in this task, and many meetings and discussions finally led to
the finished product in the year 2000. They called their proposal Mija Ednam (Our Land)® and they
also later established an economic association with that same name in order to better safeguard their

18 This argument was never seen in any official documents but was shared with me in conversations on several occasions.

19 In other World Heritage sites where indigenous culture is part of the actual justification for inscription, such as Kakadu
and Uluru-Kata Tjuta National Parks, traditional owners have majority representation on the management boards. This
was something that the samebys pointed out when arguing for Sami control of the management of Laponia (c.f. Mija
Ednam, pp. 27-28).

20 Mija Ednam 2000.



interests in the World Heritage site. In the Mija Ednam proposal, the local Sami explained the reasons
behind their determination to take a leading role in the future management of the area:

“We Saami have managed Laponia for thousands of years. We have the knowledge,
tradition and motivation to continue to manage Laponia without leaving major traces in the
landscape —in spite of new times and modern technology. We are firmly determined to take
our responsibility for the preservation of nature and the biological diversity and we think
that we are particularly well suited to preserve the Saami culture in the area. We fully
support the goals for the World Heritage site and want to formulate our own strategies in
order to reach them. We also welcome an equal co-operation with other parties.” 2!

The Mija Ednam proposal shared many goals and objectives with the proposals from the other
actors but was distinguished by one decisive factor: their demand to have majority representation
on any future management board. Again, the other local actors did not agree, citing a concern that
it was not possible within the framework of existing regulations.

After this followed several years of attempted talks, negotiations, stranded discussions,
proposals and rounds of review statements.?2 The samebys persisted in their insistence on holding
the majority of seats on the management board. They made it clear to the other local actors that
they would not engage in any form of negotiations before this issue was addressed. This strategic
choice was not understood by the others. Representatives from both the municipalities and the
County Administration thought that it would be better to talk about the issues they agreed upon in
order to get the development going and then save the difficult questions for later. But the samebys
stood firm in their beliefs, and their representatives believed that it would serve their cause better
to remain outside the negotiations. This emphasized the importance of their main objective: to be
in a responsible position in the management organization.

During these years of disagreement among the local actors, there was a clear polarization
between the local (reindeer herding) Sami and the authorities. Conflicts were acted out both
on a personal and on a more structural level.?® This was not the first time that the reindeer
herding Sami in the area had been in disagreement with the local authorities and, in many
ways, the argument over how to manage Laponia tapped into many of the matters that were
already in focus.2* What the World Heritage appointment did in this respect was very much
to act as a vent for the many unresolved issues, issues that related to ownership of land and
water, influence and control over the management of traditional land, and a wider goal of
increasing Sami autonomy.

21 lbid., p. 9. Translation in Dahlstrdm 2003, p. 323.

22 | have described these events in detail in my doctoral thesis. See Green 2009.

23  For further details, see Dahlstrém 2003 and Green 2009.

24 Examples of such issues were predator politics in relation to reindeer herding, ownership/user’s rights over traditional
Sami land, tourism, Sami influence over nature conservation plans and policies, small game hunting in the mountain
areas, the ongoing discussion as to whether or not Sweden should ratify ILO Convention 169 (on Indigenous and Tribal
Peoples), and general questions related to the revitalization of Sami cultural heritage and language.



On a few occasions during this period in the process, national bodies were officially contacted.
As a state agency, the County Administration had close contact with both government departments
and the SEPA. Also in 2001, the samebys wrote an open letter to the government, seeking
assistance going forward in the negotiations. However, the response from the government at the
time was that this was a matter that should be resolved on a local level, and that it was the County
Administration’s responsibility to see that the negotiations continued in a satisfactory manner.2

Local influence in environmental protection, let alone Sami influence, has not been a reality in
Swedish natural protection policy, in spite of the fact that this is something that is an aim in many of
the conventions Sweden has ratified? and has been the objective of some reviews commissioned
by the government.?” Because Laponia had the potential to be of a precedential nature the wider
Sami community showed an interest in the development of the Laponian process. The Sami
Parliament was occasionally briefed about the situation, even though it did not have any official
role or play any active part in the negotiations.? Different Sami politicians active on both national
and international scenes also worked as advisory partners to the samebys’ representatives.

UNESCO was not active either in the development of the Laponian process, even though
representatives from Laponia approached UNESCO with their predicaments on a few occasions.?
In Sweden’s 2006 periodic report on the state of conservation of the Laponian Area,® it is noted
that the site still lacks a functioning management plan but this document in itself did not lead to
any further action on the part of the World Heritage Committee or on the part of the Swedish
national authorities. The opinions of the samebys were not asked for in the periodic report. It was
the Swedish National Heritage Board that was the authority responsible for submitting it and, in the
work of producing it, only officials from the national and local authorities were asked to contribute.
This led to some irritation among the samebys’ representatives and was seen as a typical example
of how the Sami were being left out of the process.

The table turns

In the fall of 2005, almost ten years after Laponia had been inscribed on the World Heritage list, the
table suddenly turned. The representatives of the samebys were called to a meeting by the County
Governor to resume the negotiations over the management issue. This time they were promised
that the question of a Sami majority on a management board would indeed be brought into the
discussion. The talks resulted in a proposal, signed by all three local actors, on how to go forward

25 Ministry of Agriculture 2001, Reg. No 2001/2594/SU.

26 For instance in the Convention on Biological Diversity.

27  Tun6n 2004.

28 This is most probably due to the fact that the Sami Parliament in Sweden is both a publicly elected body and a
state authority. This means that it is at times difficult for it to take a clear stance in certain matters that involve other
governmental authorities and this restrains it somewhat from emphasizing Sami autonomy and self-governance.

29 Green 2009, pp. 135, 145ff.

30 UNESCO 2006.



The board of Laponiatjuottjudus, the management organization of the Laponian Area, in 2011.
Photo: Daniel Olausson

with the organization of Laponia’s management and this was sent to the government in 2006.%"
This proposal entailed, among other things, plans for a Sami majority on the management board.
The government this time gave the County Administration an official mandate that would allow for
a strong Sami influence, and even control, of the management.

A new Laponia delegation was given three years to produce a management organization for
the area and the work of forming a Sami-controlled management structure began for the three main
local actors, together with SEPA. In June 2011, the government officially gave its blessing to the
new management organization to be established. In the press release, the government said that
the new proposal was in line with the government’s view on the need for improved possibilities for
local influence and responsibility on conservation management.*2

With the new management structure, most of the Sami objectives, which they had struggled so
hard to achieve for years, have in many respects been put into practice. In retrospect, it seems that
the local disagreements and polarized positions that lasted for so long were overcome surprisingly
effortlessly and suddenly. Many people with an insight into the process were both astonished and
delighted to see this new turn of events. There is no simple explanation to the sudden change in

31 County Administration of Norrbotten 2006, p. 2, Reg. No. 11523-2006.
32 Ministry of Environment 2011.



attitude from the authorities’ side but there are a few things that are worth pointing out as important
in breaking the dead-locked position of the actors involved.

One important factor is that new people had come into the process. A new County Governor
was appointed in 2003 who saw it as important to resolve the Laponian issue and get a proper
management organization in place. Some of the involved individuals had been replaced (especially
from the local authorities) and some of the old personal grievances therefore came to a natural
halt. Another reason is to be found in the fact that the Laponian issue had become increasingly
embarrassing for the Swedish government and there were signs of international pressure to
include the indigenous population better in these kinds of ventures. Different varieties of joint
management or cooperation projects between state authorities and indigenous peoples were
becoming more common throughout the world and, in this respect, Sweden was lagging behind
many other comparable nation states. Equally important for the positive turn of events was the
fact that the representatives from the samebys, and the different Sami interest groups and political
parties, managed to achieve relative unity on issues that related to Laponia. Needless to say there
were differences of opinion, heated discussions and various aspirations and expectations linked
to the World Heritage site but, in discussions with the other actors, they managed to go forward
as a unified group with one major objective (Sami majority on the management board) rather than
having many disparate aims. This was, in fact, a conscious strategy. The importance of ‘speaking
with one voice’ was recognized as imperative in order to be better heard and recognized as a
strong valid actor in relation to the local authorities.

Today, the management organization is characterized by local Sami viewpoints and principles.
In the new management plan,*®® the protection of Sami cultural values and historical sites is
emphasized and the reindeer herding industry is put into focus. The protection of natural values is
no longer separated from the protection of a living cultural landscape that is open to development
and sustainable change. There are also plans to strengthen the possibilities for developing
tourism enterprises in the area, but in a manner that does not jeopardize the sustainability of the
environment. The Sami language has been incorporated into the working documents and into the
management structure itself. The new management organization is now called Laponiatjuottiudus
(the Laponian management).

The board consists of nine members, five of whom are appointed by the local samebys. The
other members comprise two representatives from the municipalities (of Jokkmokk and Géllivare),
one from the regional County Administration office and one from SEPA. However, the issue of
having majority representation of Sami on the management board has today been somewhat
toned down. It is, nonetheless, an important statement that substantiates the leading Sami role
in the process, but today the decision making process is guided by the principle of consensus,
thus making the majority issue less significant. The board members are appointed on a two-year
mandate. There is also an annual assembly, with representatives from all parties concerned.
The annual assembly also has a Sami majority representation and one of their assignments is to
appoint the Chairperson of the board.

33 Laponiatjuottjudus 2012.



In the new management plan, the Laponiatjuotfiudus spells out the importance of respect,
open communication and ongoing dialogue among all the actors involved and in relation to the
broader local community. This is looked at as a way of achieving the practical implementation of
local participation and the goal is that everybody can have an input and influence in the decision-
making process. To ensure this, there will be a public deliberation - rddedibme — held at least twice
a year. Here, local residents, concerned entrepreneurs and organizations, and other parties have
the chance to meet, discuss and influence different issues related to the management of Laponia.

The Laponiatjuottiudus is of the opinion that a new, modernized management of the area
means applying a holistic perspective in which ensuring the protection of the World Heritage
values merges with a need to acknowledge the potential for sustainable development of the area.
According to this vision, Laponia will be a place where new technology can be applied together
with traditional knowledge in order to better monitor natural and cultural conservation efforts, and to
improve communication and influence among the parties. Management is to be seen as a process
in need of constant evaluation and renewal. In this process it is important to recognize that the
task of managing Laponia is itself an arena for learning (searvelatnja) for all actors involved. It is
also important to recognize and utilize Swedish administrative knowledge in combination with local
knowledge in the practical everyday management.

The new management plan also points out the importance of protecting and developing not
only the material heritage of the area but also the immaterial aspects. The intellectual and spiritual
cultural heritage of the local Sami will have an important role in the new management of the area.
This means that itis seen asimportant to protect and strengthen, for instance, narratives, memories,
spiritual values, knowledge and attitudes that are intrinsically connected to the landscape. Again,
care and reintegration of the Sami language is, in this respect, an essential component. It is equally
important to safeguard and support relations among people, and between humans and landscape.

The official decree from the government took effect on January 1, 2012, making the
Laponiatjuottjudus responsible and accountable for the management of the area. The sole mandate
of the County Administration for the area’s management is at an end and Laponia stands out as
a shining example of how local influence over environmental conservation can be implemented in
practice. A few, albeit important, concrete changes will come about in the area as a result of the
new management regime. For instance, the local reindeer herding Sami will no longer have to
seek permission from the County Administration to build huts or set up other constructions. From
now on, they only have to report this to the Laponiatjuottiudus. Nevertheless, the major important
change that is the result of the new management structure is the fact that the local Sami, together
with the other local parties, will now be responsible for managing the area. There is a shift in
influence and control from the national authorities toward a local and indigenous organization.*

From being a source of conflict and flawed communication, the World Heritage designation
of Laponia has now turned into an arena for the very opposite: collaboration and renewed
communication among local and national actors. Few would have guessed in the beginning of

34 | am deeply indebted to Michael Teilus, the Chairperson of Laponiatjuottiudus, for providing me with information on the
latest occurrences regarding the management process.



the process that Laponia and its management organization would one day stand out as a role
model for the international conservation community but, today, the story of the Laponian process
is beginning to attract global attention. As a matter of fact, the Laponiatjuottiudus was recently
presented with an award by the WWF for its progressive work on implementing local influence and
emphasizing communication and collaboration in conservation management.®

This means that a new chapter in Swedish environmental protection management is being
written. Laponia is the first area in which the indigenous Sami have gained an officially responsible
role in the management of their traditional lands. Hopefully this will, as the samebys’ representatives
predicted all along, be a first step towards a more progressive and forward-looking political agenda
in relation to the Sami in Sweden.

World Heritage and indigenous peoples - the Laponian example

One of UNESCO’s official goals is to support indigenous peoples’ culture and knowledge.*
However, as with most international organizations, the intentions articulated and the rhetoric used
in an international setting become generalized and malleable in order to unify as many different
interests as possible. When implemented locally, these goals and intentions must be interpreted
into the reality of the local context. For indigenous peoples, this often means that while the support
for indigenous causes is very strong at an international level, it is still difficult to find the means to
realize these intentions when relating to national and local authorities.*”

The developments accounted for here in regard to Laponia can be said to reflect this situation.
As can be seen, it was very difficult for the Sami involved to gain attention for their demands
locally and nationally. On an international level, on the other hand, they did find support, first
and foremost through the international conventions referring to indigenous peoples that Sweden
has ratified.®® One can conclude that even if there is strong support for the protection and
development of indigenous cultural diversity, it is often difficult to implement practically and to
support indigenous aspirations in the local setting. International support does not often translate
into direct and practical encouragement or assistance on a local level. This ‘double standard’
also became visible in the early 2000s when indigenous peoples attempted to establish an

35 WWF 2011.

36 See, for instance, UNESCO Medium-Term Strategy for 2008-2013, in particular paragraphs 5 and 94. However, the
support for indigenous claims on an international level can sometimes be a ‘double edged sword’ for indigenous
peoples. Not only are their goals supported on this level, but there is also often a romanticized perception of them that
reinforces stereotypes and cements perceptions of indigenous peoples as anti-modern or natural conservationists. |
bring this up in my doctoral thesis, see Green 2009. It is also discussed by many other researchers, for instance Nash
1982; Redford 1990; Conklin 1997; Ellen et al. 2000.

37 Scott 1998, p. 13; Turtinen 2008, p. 58; Green 2009, p. 85

38 For the Laponian case, the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) has not been of
much significance, since it was not adopted by the UN General Assembly until 2007. It was above all the Convention on
Biological Diversity that was referred to by the samebys. However, since 2007 the UNDRIP has also become essential
for the Sami political establishment as a tool in the ongoing work to improve the situation for the Sami in Sweden.



advisory council of experts called the WHIPCOE (World Heritage Indigenous Peoples Council
of Experts), which was to be directly linked to the World Heritage Committee. The goal was to
increase indigenous influence over the implementation of the World Heritage Convention and
safeguard indigenous rights and interests. However, in the end, states parties were not ready to
meet the demands of the indigenous peoples on this issue. If WHIPCOE had been established
as an advisory body of the World Heritage Committee, the problems faced by the local actors
in the Laponian process may have developed differently. The samebys may then have come
across more convincingly to the other actors.®

To conclude, one could say that the process of nominating the World Heritage site of Laponia
comprised both negative and positive experiences and results for the local indigenous Sami
community. In the work of preparing the application leading up to the inscription on the World
Heritage list, the local Sami were partly included and informed about the work being done.
However, their influence was not on an equal level with the local authorities, and they were not
treated as a separate negotiating partner. When the site was nominated and gained its status
in 1996, the local Sami decided to strengthen their position and demanded to be an actor in the
process, equal to the local authorities. They also demanded to have a strong influence and even
be in control of the site management. This was the start of a long and often frustrating process in
which the local Sami often felt brushed aside and ignored. By applying a strategy whereby they
refused to take part in negotiations until their main objective (to have the majority representation
on a future management board) was taken seriously, they managed to achieve, in the end, most
of what they had hoped for. Today, there is a management organization at work in the area,
where the Sami hold a majority on the board and reindeer herding rights and the protection and
development of the Sami cultural heritage are emphasized.

Many difficult issues still remain to be solved and there is an ongoing discussion among the
different actors within the Laponiatjuottjudus. However, the greatest achievement is the fact that
the parties are now involved in a positive communication on the future of the World Heritage
site, in spite of the fact that they may have different interests and perceptions of how the area’s
interests should be protected and promoted. The process of forming a cohesive management
plan for Laponia is an example of how a global intention is molded and interpreted in the
local context and how a World Heritage site can prove to be a platform for both conflict and
collaboration. In the end, Laponia became an arena for communication, in which longstanding
problems and predicaments that the local Sami had in their relation to the authorities were
vented and articulated. It was a process that showed the colonial structures still at work in
Swedish society but also, in the end, may prove to be an important step on the path towards
decolonization and increased self-governance. O

39 Green 2009, pp. 97 ff.



References

Allard, C. 2006. Two Sides of the Coin - Rights and Duties: The Interface Between Environmental Law and Saami Law
Based on a Comparison With Aotearoa/New Zealand and Canada. Luled, Luled University of Technology.

Beach, H. 1981. Reindeer-Herd Management in Transition. The Case of Tuorpon Saameby in Northern Sweden. Uppsala,
Acta Universitatis Upsaliensis (Uppsala Studies in Cultural Anthropology, No. 3).

Conklin, B. A. 1997. Body Paint, Feathers and VCRs: Aesthetics and Authenticity in Amazonian Activism. American
Ethnologist, Vol. 24, No. 4, pp. 711-737.

Cramér, T. 1966-2009. Samernas vita bok. Stockholm, The Author.

Dahlstrém, A. N. 2003. Negotiating Wilderness in a Cultural Landscape. Pred ors and Saami Reindeer Herding in the Laponian
World Heritage Area. Uppsala, Acta Universitatis Upsaliensis (Uppsala Studies in Cultural Anthropology, No. 32).

Ellen, R., Parkes, P. and Bicker, A. (eds.) 2000. Indigenous Environmental Knowledge and its Transformations. Critical
Anthropological Perspectives. London, Routledge.

Green, C. 2009. Managing Laponia. A World Heritage as Arena for Sami Ethno-Politics in Sweden. Uppsala, Acta
Universitatis Upsaliensis (Uppsala Studies in Cultural Anthropology, No. 47).

IUCN. 1990. Re. Sjaunja World Heritage Nomination. Letter from J. Thorsell, Senior Advisor at IUCN, to L. E. Esping,
Assistant Director General at the SEPA.

Korpijaako-Labba, K. 1994. Om samemas réttsliga stéllning i Sverige-Finland: en réttshistorisk utredning av
markanvéndningsférhallanden och -réttigheter i Vésterbottens lappmark fore mitten av 1700-talet (translation from
Finnish by B-S. Nissén-Hyvarinen). Helsinki, Jusristforoundets férlag.

Laponiatjuottjudus. 2012. Laponia, World Heritage in Swedish Lapland: Tjuottiudusplana/ Férvaltningsplan/ Management
plan. February 2012.

Lehtola, V.-P. 2004. The Sémi People. Traditions in Transition (translated from Finnish by L. W. Muller-Wille). Aanaar
(Inari), Kustannus-Puntsi Publisher.

Lundmark, L. 1998. S4 lange vi har marker. Samerna och staten under sexhundra &r. Stockholm, Rabén Prisma.

Lundmark, L. 2002. “Lappen &r ombytlig, ostadig och obekvadm...” Svenska statens samepolitik i rasismens tidevarv.
Umed, Norrlands universitetsforlag.

Mija Ednam. 2000. Mija Ednam — Samebyarnas Laponiaprogram. Jokkmokk, Samebyarnas kansli.

Ministry of Environment. 2011. Ny Férvaltningsorganisation fér vérldsarvet Laponia. Press Release, 16 June 2011.
Available at: http://www.regeringen.se/sb/d/8149/a/170963.

Morkenstam, U. 1999. Om “Lapparnes privilegier”: forestéllningar om samiskhet i svensk samepolitik 1883-1997.
Stockholm, Acta Universitatis Stockholmiensis (Stockholm Studies in Politics No. 67).

Morkenstam, U. 2002. The Power to Define: The Saami in Swedish Legislation. K. Karppi and J. Eriksson (eds.), Confilict
and Cooperation in the North. Umed, Norrlands Universitetsférlag.

Nash, R. 1982. Wilderness and the American Mind. New Haven, Yale University Press.

Redford, K. 1990. The Ecologically Noble Savage. Orion Nature Quarterly, Vol. 9, No. 3, pp. 25-29.

Rydving, H. 1993. The End of Drum-time: Religious Change Among the Lule Saami 1670s-1740s. Uppsala, Acta
Universitatis Upsaliensis (Historia religionum, Vol. 12).

Sami Information Centre. 2006. The Sami in figures. www.eng.samer.se/servlet/GetDoc?meta_id=1536 (accessed 28
May 2011, last modified 17 August 2006).

Scott, J. 1998. Seeing Like a State: How Certain Schemes to Improve the Human Condition Have Failed. New Haven,
Yale University Press.

Tunén, H. 2004. Traditionell kunskap och lokalsamhéllen: artikel 8j i Sverige. Uppsala, Swedish Biodiversity Centre,
Uppsala University.

Turtinen, J. 2006. Varldsarvets villkor. Intressen, férhandlingar och bruk i internationell politik. Stockholm University,
Stockholm Studies in Ethnology No. 1.

UNESCO. 1990. /tem 15 of the Provisional Agenda: Nominations of Natural Properties to the World Heritage List. Doc.
CC-90/CONF.004/10, 29 October 1990.

UNESCO. 2006. Periodic Reporting, Europe, Cycle 1, Section II: Sweden, Laponian Area (Summary). Available at: http:/
whc.unesco.org/en/list/774/documents.

UNESCO. 2007. Medium-Term Strategy for 2008-2013. Adopted by the General Conference at its 34th Session on 2
November 2007. UNESCO Doc. 34 C/4.



World Heritage Committee. 1996. Decision 20COM VIII.B - Inscription: The Laponian Area (Sweden). In Doc. WHC-96/
CONF.201/21, 10 March 1997, p. 62.

WWF. 2011. Féreningen Laponiatiuottiudus far WWFs naturvardspris av kungen. Press Release, 10 October 2011.
Available at: http://www.wwf.se/press/pressrum/pressmeddelanden/1412303-freningen-laponiatjuottjudus-fr-ww-fs-
naturvrdspris-av-kungen.



1 02 WORLD HERITAGE SITES AND INDIGENOUS PEOPLES’ RIGHTS




The Sangha Trinational World Heritage Site:
The Experiences of Indigenous Peoples

Victor Amougou-Amougou and Olivia Woodburne

Introduction

he Sangha Trinational World Heritage site is located in the north-western Congo Basin where

Cameroon, the Central African Republic (CAR) and the Republic of Congo (hereafter Congo)
meet. It encompasses adjoining national parks in each of the three countries totalling an area of
746,309 hectares, collectively called the Sangha Trinational (TNS). These three national parks
are Lobéké National Park in Cameroon, Dzanga-Ndoki National Park in the Central African
Republic and Nouabalé-Ndoki National Park in Congo. The parks are set in a much larger forest
landscape, referred to as the TNS landscape, which includes the World Heritage site’s buffer zones
totalling 1,787,950 hectares. The TNS was inscribed on the World Heritage List in 2012 for its
outstanding natural values, with emphasis on the sheer size of this transboundary site and the
“ongoing ecological and evolutionary processes in a mostly intact forest landscape at a very large
scale”." The tropical forests of this region are home to many groups of people, including indigenous

1 World Heritage Committee Decision 36COM 8B.8 (2012).

Left: BaAka woman with her grandchild in a forest camp, Central African Republic. Photo: John Nelson



BaAka and Baka ‘Pygmies’.2 This chapter explores the inscription process for this large and
complex site, and focuses on the consultation process in Cameroon, where direct research was
conducted by one of the authors.

The peoples of the TNS

An estimated 18,000 people live in the buffer zones of the TNS,® a number that includes indigenous
hunter-gatherers, their farming and fishing neighbours and many more recentimmigrants. In Congo
and CAR live the BaAka* Pygmies and a variety of other groups, including the Sangha-Sangha
fisher people.® The Baka Pygmies and their farming neighbours the Bangando and Bakwele live in
Cameroon. Although not without debate, most researchers consider the Pygmy hunter-gatherers
to be long-standing inhabitants of the Central African forests, possibly for as long as 70,000 years.
At some point, maybe 4,000-5,000 years ago, farmers speaking Bantu, Adamawa-Ubangian and
Central Sudanic languages encountered hunter-gatherers as they migrated into the forest regions.”
Oral traditions suggest that the hunter-gatherers guided the immigrant farmers and showed them
how to live in the forest, in return gaining access to cultivated foods, iron and salt.® Importantly, both
the BaAka and the Baka are considered, by themselves and their farmer neighbours, to be first-
comers to the area and indigenous to the forests.® Various farmer groups can also be considered
indigenous to specific regions, in recognition of their long-standing occupancy relative to more
recent immigrants, although they do not share the same kind of identity or historical relationship
with the forest as Pygmies do. This includes the Bangando and Bakwele in Cameroon and the
Sangha-Sangha fisher people in CAR.

The various Pygmy groups across the Congo Basin are enormously diverse, and yet there are
remarkable similarities in language, relationship with the forest, social interactions and music.
Whatever the historical links between hunter-gatherers in the region, all contemporary Pygmy
groups living in the TNS landscape have strong and significant links with each other.

The long-standing relationship between Pygmy groups and their farmer neighbours is complex
and has changed dramatically throughout history. There are generally two sides to this relationship.

2 The term ‘Pygmy’ refers to hunter-gatherers and former hunter-gatherers who are indigenous to the forests of Central
Africa. They share many cultural characteristics and many groups have historical and contemporary links with each
other. Although it is a contentious term that can have derogatory connotations, it is also used by Pygmy groups
themselves as a collective term that easily distinguishes them from other indigenous and non-indigenous groups. We
will therefore continue to use it here when more specific terms for individual groups are not appropriate.

Republic of Congo, Cameroon, Central African Republic 2012b, p. 74.

Also known as Bayaka and Bambinga as well as other locally specific names.

The Sangha-Sangha are specialist fishers, also practising agriculture, like other non-Pygmy groups.

Quintana-Murci et al. 2008.

Vansina 1990.

Lewis 2002.

For simplicity, we include all non-Pygmies in the category of ‘farmer’, although some - like the Sangha-Sangha - are
historically specialist fisher people. Non-Pygmy groups are also often referred to as ‘Bantu’ people.
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Map 1: The Sangha Trinational World Heritage site and its buffer zone. Data source: [UCN and UNEP-WCMC 2013

First, and most visible, is the extremely derogatory attitude farmers have towards Pygmies,
manifested in oppressive relations. Some farmers consider that they ‘own’ a Pygmy family, often
dating back generations, and treat ‘their’ Pygmies as slaves. The other side of the relationship is
more positive, with hunter-gatherers recognised, through traditional stories, as teachers and
saviours without whom life in the forest would not be possible. On a practical level, Pygmies are
considered skilled hunters and (until recently) supplied much of the meat to farmers in exchange
for agricultural products. Pygmies are often seen as possessing mystical powers vital for taming a
wild and dangerous forest. For this reason, farmers often seek to participate in hunter-gatherer
rituals to ensure their safety in the forest.

10 Joiris 1998.



In addition to the indigenous peoples, there are also large numbers of immigrant families
attracted by successive waves of industry, including coffee plantations, logging, diamond mining
and conservation, who have made these forests their home. Many of these families have lived in
well-established villages for generations and have formed their own relationships with indigenous
farmer and hunter-gatherer groups.

In Lobéké National Park in Cameroon, the Baka traditionally lived in small nomadic groups
dispersed throughout the forest and, as in other areas, are said to be the first inhabitants. Bangando
farmers settled in the area some 200 years ago and live primarily in villages around the park. Baka
now build semi-permanent settlements associated with these villages and periodically establish
temporary forest camps.'" The amount of time spent in forest camps versus the villages varies
widely from place to place, and even between individuals of the same group. In 1986 it was
estimated that Baka around Lobéké spent between five and six months a year in the forest, with
two to three of those spent in remote areas.™ This pattern is similar in CAR and Congo and, in all
three countries, large areas customarily used by Pygmy communities have been included in
national parks, where all access is prohibited.

The national parks

The tropical rainforests of this region are considered relatively intact and are home to an enormous
diversity of animal and plant life. Mega-fauna including forest elephants, gorillas, chimpanzees and
buffalo attract ecologists and tourists alike, as do the natural forest clearings characteristic of these
forests, called ‘bais’, where large numbers of animals congregate. Lobéké National Park in Cameroon
covers 217,850 ha of forests, with surrounding multiple-use zones consisting of six community
hunting zones (487,600 ha), seven safari hunting zones (738,000 ha), six community forests (30,000
ha) and 14 forest management units owned by logging companies (911,454 ha), making the total
area 1,470,799 ha." Within these buffer zones there are an estimated 4,517 people, according to the
World Heritage nomination document.™ However, in the management plan for Lobéké — submitted as
part of the proposal - it specifies that some 12,000 people live in the villages linked to the protected
area, and a total of 30,000 in the region peripheral to the protected area, around half of whom are
immigrants attracted by logging concessions and other employment opportunities.'

Lobéké was established in 2001 after a decade of activity by conservation agencies in the
region, including the World Wide Fund for Nature (WWF) and the German development aid agency,
GTZ. The park was created with the intention of integrating local communities and other
stakeholders into the sustainable management of resources. This was partially achieved through
the creation of committees to participate in the management of multiple-use zones. This participatory

11 Jell and Schmidt Machado 2002.

12 Joiris 1992.

13 Usongo and Dongmo 2010.

14 Republic of Congo, Cameroon, Central African Republic 2012b.
15 Ministere des Foréts et de la Faune Sauvage 2004.



approach has resulted in use rights for local communities and represents a move towards greater
recognition of customary rights. However, the indigenous Baka who rely on the forest more than other
groups were sidelined and marginalised throughout the entire process. The committees were
dominated by local elites and, in one example, only 10% of participants were from the Baka majority,
and even these appeared to have been chosen by non-Baka local people.® The committees were
therefore not representative of the local communities, causing conflict as, for example, safari
companies were given permission by the committee to use land relied upon by Baka.!”

Itis a similar story across the borders in CAR and Congo. The Dzanga-Sangha Protected Area
Complex in CAR consists of two national park sectors (the Dzanga and Ndoki) and the Dzanga-
Sangha reserve, where forest access and use is restricted but permitted.® In Congo, the Nouabalé-
Ndoki National Park was established in 1993. The customary land rights of BaAka in these
protected areas also remain unrecognised, and meaningful BaAka participation in protected area
management is virtually non-existent.

Impacts of conservation policies on the indigenous peoples

Although most hunter-gatherer groups in the region today are settled in roadside villages, their
relationship with the forest remains an enduring and essential component of their identity as
forest people. While many hunter-gatherers now cultivate on a small scale, and some work for a
wage in logging or conservation and development, most continue to rely primarily on the forest for
their economic survival. Meat is obtained using traditional hunting methods including nets, spears,
crosshows and dogs. A number of plant foods continue to be collected, such as various types of
leaves, mushrooms, nuts, seeds, roots, tubers and honey. Meat and plant foods are used for both
subsistence and to generate cash to purchase other essentials such as clothes, soap, salt and so
on. The forest is also the source of building materials and medicine. It is generally acknowledged
that such practices, when conducted primarily for subsistence, do not threaten conservation efforts.'

All three national parks of the TNS have had profound deleterious consequences on the ability
of hunter-gatherers to continue their forest-related activities. Restrictions placed on where, when
and with what technology people may use the forest have profound ramifications for forest-
dependent communities. For example, a lack of access to plants and animals for subsistence and
trade or for medicinal purposes not only contributes to poverty and poor health but also fuels illegal
hunting practices as people have no other choice by which to obtain food, contributing to a decline
in game near villages.? This also impacts on local social dynamics as Pygmies are no longer the

16 In the community hunting zone ZICGC 9 in November 2002. See Nelson 2003.

17 Ibid.

18  See Woodburne 2009.

19 Hunting and gathering practices cannot neatly be categorised as ‘traditional’ or ‘modern’, or easily defined as
‘subsistence’. Nevertheless, the major threats facing Central African forests and wildlife come not from the activities of
a relatively small number of hunter-gatherers but from large-scale commercial activities such as the bushmeat trade
and logging. See Schmidt-Soltau 2003 p. 536; Lewis 2008; Jost 2012.



primary providers of forest products to their farmer neighbours. Cultural practices such as the Jengi
dance,? common to all groups in the region, only make sense in the context of the forest and, as a
result, religious practices have declined. Their way of life, such as their commitment to egalitarianism,
is contingent on the forest. Their very identity and world view is intimately tied to the forest, which
is often described as a ‘mother’. Many pathways that connect distant parts of the forest are blocked
by the national parks, meaning that journeys following traditional paths and lasting many months
no longer take place,? contributing to sedentarism and compounding all the problems associated
with the loss of forest access.

Among BaAka in CAR, traditional stories tell how they came to live in the forest and why farming
peoples live in the villages. Through these stories, BaAka feel that their rightful place is the forest and
that it was given to them by Komba (God) to live in. However, this does not constitute ‘ownership’in a
Western sense. BaAka believe that anyone can enter the forest and that no one has the right to
prevent others from entering. Even though BaAka were given the forest by Komba, they do not
believe this confers exclusive rights on them. When conservation policy gazettes areas of the forest
and excludes all others from entering, BaAka perceive this as a violation of the principle of land
ownership as they see it.

“Komba left the forest for BaAka because we know the forest well. BaAka don't keep others
out of the forest because Komba gave it — no one owns it. Komba does not keep others
out of the forest. There is no problem if a [Farmer] walks in the forest, or a white person,

because itis for everyone. BaAka man from Yandoumbe in CAR, 2009

In general, BaAka in CAR welcomed some aspects of conservation — such as limiting destructive
practices to preserve the forest — but were angry at the way it was carried out. They felt they
saw limited benefits from conservation and reported serious human rights abuses by eco-guards
who patrol the forest. BaAka rights to access and use the forest, given to them by Komba, were
undermined and ignored in the creation of the national parks. This in turn has a profound influence
on how BaAka understand and interact with conservation projects.?

A landscape approach

In recent years, conservation in Central Africa has moved towards a ‘landscape’ approach in
which large areas are managed with a view to incorporating multiple uses, including subsistence
activities, tourism, logging and other commercial enterprises. This integrated approach claims to be
inclusive of local needs while also protecting natural resources across an entire landscape.? The

20 Woodburne 2012.

21 Known as Ejengi in CAR and Congo, Jengi in Cameroon.
22 Louis Sarno, personal communication.

23 See Woodburne 2012.



reality on the ground in these countries right now, however, is that conservation organisations often
use military style eco-guards to enforce the restrictions on hunting and gathering while industrial
activities continue unchecked, causing huge ecological damage. Human rights abuses against
local people perpetrated by eco-guards are common.® A fuller analysis of the landscape approach
and its suitability for these countries is beyond the scope of this paper® but it is important to note
that it is with this approach to conservation that the TNS was conceived and is managed.

The Central African World Heritage Forest Initiative (CAWHFI) is a collaborative undertaking
between UNESCO'’s World Heritage Centre and various partners, including the Food and Agricultural
Organization (FAQ), international conservation NGOs (WWF, Wildiife Conservation Society,
Conservation International) and national protected area authorities. CAWHFI supports clusters of
protected areas that have potential to become World Heritage sites. Within this, there is a focus
on policing the bushmeat trade and a major part of CAWHFI's funding goes to help national park
authorities implement restrictions on hunting, often against local people practising subsistence
hunting and gathering. The involvement of local communities in the initiative has been minimal
from the outset. Even at CAWHFI's inception in 2004, it was criticised that “84% of funding is for
enforcement activities and no funding is planned for community consultations, co-management
initiatives or capacity building. Indeed no local NGOs were consulted in the elaboration of
CAWHFI”.2” The TNS is one of the landscapes supported by CAWHFI since its creation in 2004,
with the goal that the TNS would be inscribed as a World Heritage site. The World Heritage
Centre has thus been actively pursuing the TNS inscription for many years — through CAWHFI
- and was one of the primary driving forces behind it.?® Given the abysmal record of this site in
terms of meaningful consultations with indigenous peoples and local communities (discussed
further below), the role of the World Heritage Centre in the development of this World Heritage
site nomination is highly problematic, especially when viewed against UNESCO's responsibility
and declared commitment to uphold and proactively seek to protect the rights outlined in the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).

Local participation in the nomination process

The development of the World Heritage nomination of the TNS has, from the very beginning,
been characterised by an absence of meaningful consultation with indigenous peoples and local
communities. The original nomination document, submitted to the World Heritage Committee in
2010, was developed with minimal and sub-standard participation of indigenous peoples and local
communities, a fact recognised by the World Heritage Committee itself. At its 35" session in 2011, the

24 For a fuller discussion of the landscape approach to conservation, see Franklin 1993; Poiani et al. 2000; and Yanggen 2010.

25 Nelson and Hossack 2003.

26 See for example Lewis 2008.

27 Lewis 2004, p. 16.

28 UNESCO World Heritage Centre 2010.

29 See UNDRIP, Arts. 41 and 42. On UNESCO’s declared commitment, see for example Matsuura 2007 (Message of
UNESCO’s Director-General on the occasion of the adoption of UNDRIP by the UN General Assembly).



Committee referred the nomination back to the State Parties to allow them to, among other things:

“Increase further the involvement and representation of local and indigenous communities
in the nomination process and future management, in line with stated commitments, in
order to fully recognize the rich tapestry of cultural and spiritual values associated with the
property, and in recognition of contributions by local and indigenous communities, such as
local knowledge and adapted resource use practices...” %

The Committee also encouraged the three States Parties to “Evaluate the potential application of
cultural criteria to the nominated property (i.e. nomination as a mixed property), taking into account
the rich indigenous cultural heritage of the area”®

The Committee’s decision to refer the TNS nomination was based on the observations of its IUCN
Advisory Body in its technical evaluation of the nomination dossier.® IUCN had found that: “there is a
rich cultural heritage associated with the nominated property, but this has not been strongly considered
within the nomination and this has been noted as a concern regarding the appropriateness of the
nomination” and that: “The importance of local knowledge does not feature prominently in the
nomination but might deserve more consideration in wildlife management”.® Moreover, IUCN had
highlighted in its evaluation “that in two of the three nominating countries, indigenous resource use is
entirely banned in the nominated property, while in the remaining country resource use is partially
permitted raising questions of the involvement of local residents”.*

As a result of the referral, each of the three States Parties undertook a consultation process with
communities living in the buffer zones. According to a document submitted by the three States Parties to
UNESCO in June 2012, the objectives of the consultations were that ‘indigenous peoples and local
communities were informed about, have understood, and have given their approval to the possible World
Heritage site inscription”.® This was presumably meant to suggest that the consultation process was in
line with the principle of free, prior and informed consent, as required by international human rights law,
including UNDRIP:* However, there are a number of serious concerns as to how these consultations
were conducted. The discussion of the consultations here will focus specifically on the actual experiences
of communities in Cameroon, as direct field research was carried out in these communities.

30 Decision 35COM 8B.4.

31 Ibid. para. 2.d.

32 Note that IUCN had recommended a deferralrather than a referral. In the case of a deferral, “more in depth assessment
or study, or a substantial revision” by the States Parties would have been necessary, followed by a new site evaluation
(including field visit) by IUCN. The referral by the Committee meant that only some “additional information” was needed
and that the nomination could be resubmitted to the following Committee session for examination. See the Operational
Guidelines for the Implementation of the World Heritage Convention, paras. 159-160.

33 IUCN 2011, pp. 9, 10.

34 1lbid., p. 8.

35 Republic of Congo, Cameroon, Central African Republic 2012a, p. 1.

36 See, e.g., Art. 32(2) of the UNDRIP, according to which “States shall consult and cooperate in good faith with the
indigenous peoples concerned through their own representative institutions in order to obtain their free and informed
consent prior to the approval of any project affecting their lands or territories and other resources”.



Baka women and children in Akambi village north of Lobéké National Park. Photo: CEFAID

In Cameroon, authorities responsible for Lobéké and the periphery conducted a consultation
process with local communities in 13 different villages. In addition to indigenous Baka, the 13
consultation meetings included Bantu, employees of forest concessions, students and teachers.
The overall percentage of Baka participants in the consultation meetings was around 37%.% This
process took place with the financial and technical assistance of WWF between January 27" and
February 1%, 2012 (6 days). This was the same period when the three States Parties and the Head
of Conservation of Lobéké National Park were meeting with UNESCO officials in Yaoundé to
finalise the nomination documents, which were then submitted on February 1¢, before the
consultations were completed and certainly before any results of the consultations could have been
incorporated into the documents.® This raises the question as to how the concerns, wishes and
views of the communities could have possibly been taken into consideration or reflected in a
document that was being finalised and submitted at the very time that the consultations were taking
place. Indeed, some of the communities were only visited after the application had been completed
and submitted. Key decisions relating to the nomination were made without discussing them with
the affected communities. For instance, the States Parties decided against re-nominating the

37 Republic of Congo, Cameroon, Central African Republic 2012a, p. 6.
38 See CEFAID 2012.



property as a mixed site, as the World Heritage Committee had suggested, without putting this
option to the indigenous communities. Moreover, the nomination documents were not made
publicly available for communities and organisations working with them to assess, and therefore
informed consent was impossible.

Furthermore, a number of serious concerns were raised by local observers in Cameroon
regarding the quality of the consultations that were carried out. These concerns were detailed in a
report by local NGO, CEFAID, which was invited to follow the consultation process in Cameroon.
From the outset, it was clear that the planned consultations were inadequate. Very little time was
allocated to each community and, even then, the schedule was unrealistic. This meant that, in
reality, only brief meetings were held in each community, sometimes lasting less than 30 minutes.
Unfortunately, even these short opportunities to engage with local people were not put to good use.
In many cases, the authorities spoke to community members about unrelated issues such as
security, poaching and hygiene. Furthermore, the large size of the visiting teams — more than seven
people, including the mayor, gendarmes, police and others — was intimidating and alarmed
community members. Coupled with the authoritarian nature of the speeches and the swift exit of
the group, the community was left with no meaningful opportunity to ask questions, consider the
implications of the project, discuss amongst themselves or share their concerns. This style of consultation
—where powerful local authorities dictate to local communities —is wholly inappropriate for a participatory
process that should genuinely engage local people on an equal footing, not only incorporating their views
but making them equal partners in the process. In fact, in accordance with the UNDRIP, consultation with
indigenous peoples should occur through indigenous peoples’ own decision-making institutions and
procedures. There is no indication (from the ‘additional information’ document discussed below or
anywhere else) that any attempt was made to engage with such institutions or consider culturally-
appropriate mechanisms for consultation. The CEFAID report concludes:

“[TIhe consultation process did not make it possible for the communities to gain sufficient
information to provide their opinion on the nomination of their forest landscape as a World
Heritage Site. Not only did the process fail to facilitate their understanding of the impacts of
a concept which was completely new to them, but it also gave them no time to digest the
information about the purpose of the consultation... [Q]uite simply, no-one in the villages
visited was able to gain sufficient information or clarification about the proposal with a view
to giving their opinion freely.”

An ‘additional information” document was submitted by the States Parties to UNESCO in June
2012, in response to concerns raised at the UN Permanent Forum on Indigenous Issues about the
consultation process in all three countries. This document, however, confirms that consultations
across the three countries took place between the last week of January and March 2012, despite
the proposal being submitted on February 1¢, 2012.*" Consultations in all three countries occurred

39 Ibid.
40 Ibid.



after the submission date — in Congo no consultations at all were carried out before late February*
— clearly demonstrating that local views could not have influenced the nomination documents.
The ‘additional information” document gives details of the participation process that are
completely at odds with what CEFAID witnessed in Cameroon. For example, it specifies that all
villages within the buffer zones of the nominated site were visited by the consultation teams. In the
case of Cameroon, however, this is misleading. As detailed in the CEFAID report, there were a
number of villages that were not visited, namely those along routes Mboy-Yokadouma and
Yokadouma-Momboé, and those along the Ngoko River. Furthermore, some of the “villages” stated
in the ‘additional information’ document in fact comprise a number of separate villages with separate
leadership structures.® Yet others are very large — up to 4,000 people — and made up of a number
of separate neighbourhoods extending for up to 25km along the road. The short consultation times
of an hour or two cannot have hoped to adequately consult these large populations. The document
also states that “potential risks and benefits of the proposed World Heritage site nomination were
debated”, and yet, as described above, this was far from the case in Cameroon. Furthermore, it
claims that “all communities consulted approved of the World Heritage inscription”. Again, itis hard
to see how this was the case given that indigenous peoples’ consent should be free, prior and
informed and should be expressed through their own decision-making institutions. We have
highlighted serious issues with all of these principles.* In CAR, the quality of the consultations was
probably better since civil society organisations had a greater level of involvement in planning and
implementation. Nevertheless, the fact remains that regardless of the quality of the consultations in
the three countries, none of them can possibly have influenced the nomination document given the
dates on which they were conducted, rendering them little more than an information-giving exercise.

What has happened since the inscription?

Despite these serious concerns regarding the consultation of local and indigenous peoples,
which were brought to the World Heritage Committee’s attention in a joint submission of over

41 See Republic of Congo, Cameroon, Central African Republic 2012a, pp. 4-6.

42 This despite the Republic of Congo’s enactment in 2011 of Act No. 5-2011 of 25 February 2011 On the Promotion and
Protection of Indigenous Populations, which requires the State to ensure that “indigenous populations are consulted
before the formulation or establishment of any project having effect on the lands and resources which they possess
and use traditionally”, and that “indigenous populations are consulted every time the State considers the creation of
protected areas likely to affect directly or indirectly their lifestyles” (Arts. 38, 39). The Act specifies that the consultations
with the indigenous populations must be conducted: “In good faith, without pressure and threat with the aim of
obtaining their free, prior and informed consent”; “Through institutions representing the indigenous populations or by
representatives they have chosen’; “By appropriate procedures taking into account their modes of decision making”;
and “By ensuring that all information about the proposed measures be provided to the indigenous populations, in terms
that are understandable to them” (Art. 3).

43  For example, Mbangoy and Nguilili each comprise two villages, referred to as Mbangoy 1 and Mbangoy 2, Nguilili 1
and Nguilili 2.

44 On the elements of free, prior and informed consent, see United Nations Development Group 2008, p. 28; and UN
Expert Mechanism on the Rights of Indigenous Peoples 2011, paras. 21-27.



70 indigenous organisations and NGOs,* the resubmitted nomination was approved by the
World Heritage Committee at its 36™ session in June 2012. Following the advice of IUCN,
the Committee inscribed the TNS as a natural World Heritage site, losing the opportunity to
celebrate both the natural and cultural aspects of the landscape. The result is that indigenous
cultural values do not form part of the recognised outstanding universal value of the site, and the
Pygmies’ rights to hunt and gather are not part of the TNS World Heritage site philosophy and
will thus always be considered secondary to the natural values.

In inscribing the TNS on the World Heritage List, the Committee followed the advice of IUCN,
which recommended an inscription despite noting in its evaluation report that the rich cultural
heritage associated with the nominated site had still not been strongly considered within the
nomination and that concerns had been expressed regarding the adequacy of the consultations
with local and indigenous communities. I[UCN also noted that the establishment of the nominated
national parks had excluded local communities from previously used land and resources, that in
two of the three countries local resource use, including indigenous hunting and gathering, was not
permitted in the proposed World Heritage site “thereby affecting local livelihoods and creating the
potential for conflict”, and that there was a need to consider the livelihood needs and rights of local
and indigenous communities more thoroughly in the nominated areas.*® The fact that IUCN
nevertheless recommended that the nomination be approved, despite these serious shortcomings,
is justified in the evaluation report with the “view that inscription on the World Heritage List would
provide momentum to further and better consider these issues, and support the rights of the
traditional communities within the existing protected areas that make up the nomination”.#” In line
with this, the decision by which the TNS was inscribed (Decision 36COM 8B.8), drafted by IUCN
and adopted by the Committee without changes, requests the States Parties to:

“Increase further the involvement and representation of local and indigenous
communities in the future conservation and management of the TNS landscape in
recognition of the rich cultural heritage of the region, the legitimacy of their rights to
maintain traditional resource use and their rich local knowledge, including through
providing effective and enhanced mechanisms for consultation and collaboration...”

While this may appear to be a step in the right direction, there is, on closer inspection, nothing
in the World Heritage Committee’s decision that indicates that anything should be changed
with regard to the prohibitions on indigenous resource use in the World Heritage site. Rather,
the decision suggests that the livelihood needs of local and indigenous communities be
addressed in the “surrounding landscape” of the World Heritage site (i.e. the buffer zone). In

45 “Joint Submission on the Lack of implementation of the UN Declaration on the Rights of Indigenous Peoples in the
context of UNESCO’s World Heritage Convention” (IWGIA et al. 2012). The joint submission was formally submitted to
the World Heritage Committee by IWGIA on May 23rd, 2012.

46 1UCN 2012, pp. 45, 46, 48.

47 lbid., p. 46.



fact, the decision even reinforces the prohibitions on indigenous hunting in the World Heritage
site by making them part of the statement of integrity, which categorically states that: “Logging
and hunting is banned in the national parks” (without there being an exception for indigenous
hunting). Therefore, while highlighting the legitimacy of indigenous peoples’ rights to maintain
traditional resource use, Decision 36COM 8B.8 at the same time perpetuates and cements
the exclusionary ‘fortress conservation’ approach that is in place in the national parks making
up the World Heritage site.

Formal and informal discussions following the inscription, in particular at an expert workshop in
Denmark in September 2012 organised by IWGIA, led to the partial recognition by some, such as
the head of conservation of Lobéké and WWF staff, that the consultation procedures had been
problematic, as identified in the CEFAID report.® Some of the same officials who had been
responsible for these poor consultations were then charged with supporting a new local association
to carry out participatory mapping with local farmer and Baka communities. Many of the previous
problems have persisted, resulting in poor quality maps with many features missing, such as areas
of the forest used by local communities, the activities carried out there and the times of year they
are used.” Yet again, meaningful participation has not occurred.

This has compounded the continued lack of involvement in the management processes of
conservation in Lobéké. Some local people remain opposed to the World Heritage site altogether,
others are deeply hurt and angry that they remain marginalised from conservation activities more
generally. This even led to violent outbreaks in Mambele on January 22", resulting in some WWF
officials retreating to Yaoundé. Local people were angry over the lack of benefits such as
employment, inadequate access to resources and the lack of local involvement.

Conclusion

Local people in all three TNS countries, particularly indigenous Pygmies who depend on the forest
for their material and cultural survival, are furious that their rights to use the forest have been
severely restricted by successive waves of conservation activities, of which the World Heritage
inscription is the latest.® At the same time, they see destructive practices such as logging, mining
and large-scale poaching destroying their forest largely unchecked.

“You see, the park is bad because we are not allowed to go there. [Farmers] kill all the
animals with guns. Where is the [conservation] project? So many [poached] animals pass

here. That is the project’s fault.”
BaAka man, Yandoumbe, CAR, 2009

48 CEFAID 2013.
49 Ibid.
50 See for example Woodburne 2009; or Lewis 2008.



“Some people don't like the [conservation project] because they have destroyed the forest
with all the boundaries [the different zones]...What can | do? | don’t have power to speak
about this problem. | don’t have the proper language...The [conservation project] came
and took the forest so that BaAka couldn’t stay there. They spoke to [farmers], not BaAka.”

Elderly BaAka woman, Yandoumbe, CAR, 2009

For the future, it is clearly essential that consultation procedures are completely redesigned to enable
the meaningful participation of all communities affected by the TNS. The brief consultations described
in the ‘additional information’ document provided by the States Parties do not constitute meaningful
participation as understood by indigenous peoples and required by agreements and standards such
as the UNDRIP. It is worrying that the World Heritage Committee accepted this totally inadequate level
of consultation, not only for the future of the TNS but also for other potential World Heritage sites.
We wish to make a number of recommendations to the World Heritage Committee. First, they should
insist that the conservation authorities lift the restrictions on indigenous hunting and gathering in the
national parks that make up the TNS site. The ecological role and traditional knowledge of the indigenous
people — particularly the Pygmies — should form an integral part of the management philosophy of the
site. Second, the World Heritage Committee should insist that indigenous and local people are included
in a meaningful way in the decision making and management of the protected areas. Finally, the World
Heritage Committee should continue to push for a re-nomination of the TNS as a mixed site so that the
cultural values of the indigenous peoples will be an integral part of the World Heritage site on an equal
footing with the natural values. The hunting and gathering way of life of Pygmy peoples includes unique
forest-related knowledge and skills as well as a social and religious life that is intimately tied to the forest.
As the World Heritage Committee has already indicated, this rich indigenous cultural heritage must be
recognised as being of outstanding universal value. O
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‘We are not Taken as People’:
Ignoring the Indigenous Identities and History of
Tsodilo Hills World Heritage Site, Botswana

Michael Taylor

Introduction

he Tsodilo Hills are an enigmatic outcrop of copper-coloured inselbergs that rise out of the

Kalahari sands of north-western Botswana. The Male Hill reaches 400 metres above the sandy
plain, and is the highest point in Botswana, standing like an imposing sentinel above a landscape
that is otherwise almost flat for hundreds of kilometres in any direction. He is accompanied by the
more extensive but not so high Female Hill, rich in wild foods and hosting the only permanent water
sources in the Hills. Next is the smaller Child Hill, and then an outlying pile of rocks referred to as
the Grandchild. Together, they cover an area of around ten square kilometres. They are among the
last remnants of an ancient mountain range and have resisted erosion over 1,500 million years.

Beyond its geological uniqueness, Tsodilo is widely known for its 4,500 rock-art sites,
representing one of the highest concentrations of rock art in the world. Despite their remoteness,
the Hills have, for millennia, been a magnet for human use and habitation. The relative abundance
of water, wild foods and grazing attracted Khoesan populations, for whom the Hills also became an
important ritual site. The Hills also attracted Bantu speakers when they arrived in the subcontinent

Left: Gxao C'untae, elder of the Juc’hoansi village at Tsodlilo, at the time of the preparation of the World Heritage nomination.
Photo: Michael Taylor



over the last millennium, for the same reasons, and in the early colonial period became an object
of curiosity for intrepid explorers. It was declared a National Monument in 1934 by the British
colonial administration but remained relatively unknown to the outside world until the second half
of the twentieth century, when it was popularised by authors such as Francois Balsan (1953), who
dubbed it the “Louvre of the Desert’, and Sir Laurence van der Post, who made it a centrepiece of
his book Lost World of the Kalahariin 1958.

Tsodilo has two villages today, about a kilometre apart from each other; one is a village of
Juc’hoansi (Khoesan) with around 60 residents; the other is Hambukushu (Bantu-speaking) with
around 140 residents.! Both of these were seasonal settlements until several decades ago. The
extended families of both villages have an historical association with the Hills that stretches back to
the late 1800s when the ancestors of the Hambukushu now living in Tsodilo migrated to the region
from present-day Angola. Around this time, the ancestors of the Juchoansi, who had probably used
the Hills as an occasional hunting and gathering ground for much longer, established their presence
in the Hills more frequently. Preceding both groups was another Khoesan group known as NcaeKhoe,
who no longer live in Tsodilo but whose names are still used for many areas in the Hills.

The Tsodilo Hills are iconic for the Khoesan, the first peoples of southern Africa, for reasons
other than those most widely known or emphasised in the usual representations by UNESCO
and others. This chapter will describe why they are so important to the history and identity of
Khoesan, particularly Khoesan land rights, and how this has been affected by the designation of
World Heritage status to Tsodilo in 1998. But first to contextualise; who are the Khoesan?

The Khoesan — genetically among the oldest human populations — inhabited the African
subcontinent for many millennia before the arrival of Bantu speakers. They exist now — as many
other Indigenous peoples also do — as scattered minorities: scattered across national borders (of
a total population of 100,000, 50,000 live in Botswana), linguistically (in over 15 different language
groups, several of which are spoken by only a handful of survivors), and in terms of access to power
and influence, living on the edge of the societies that have dominated them. Their distinct cultural
heritage and identity became a symbol of shame to their non-Khoesan neighbours and even to
some Khoesan because of its association with poverty. Nonetheless, over the past two decades,
with the birth of Khoesan cultural organisations and a new generation with access to education and
an ability to link with wider Indigenous peoples’ movements, many Khoesan have been working to
claim a place of pride and dignity as equal citizens in the countries in which they live.

The marginalisation of the Khoesan, and their struggle for cultural identity and dignity, is most
closely related to the loss of their lands. As Khoesan heritage and identity are closely tied to
association with and use of land, the large-scale loss of their lands through appropriation by more
powerful neighbouring groups, and the state (often in the name of nature conservation), has not only
contributed to the impoverishment of Khoesan but has also undermined their identity and standing in
wider society. Conversely, the struggle for recognition of their land rights has, over the last decades,
become the spark that has galvanised collective action and an assertion of Khoesan identity.

1 Khoesan is the umbrella term for the First Peoples, or Indigenous peoples, of southern Africa. Each Khoesan language
group has its own name, including Juc’hoansi and Ncaekhoe. Bantu-speakers, including Hambukushu and Batawana,
are the majority population of the subcontinent, whose habitation of the subcontinent stretches back several millennia.



IGNORING THE INDIGENOUS IDENTITIES AND HISTORY OF TSODILO HILLS WORLD HERITAGE SITE, BOTSWANA

Map 1: The Tsodilo World Heritage site and its buffer zone.
Adapted from a map contained in the World Heritage Nomination Dossier

The significance of Tsodilo in the history of Khoesan

In the 1980s, the Department of National Museum, Monuments and Art Gallery (hereafter National
Museum) initiated a series of archaeological expeditions that, over the next decade, began building a
picture of the prehistory of the region that was to challenge many long-held assumptions of the peopling
of southern Africa. Far from being the remote region of the Kalahari that it is today, the archaeological
record revealed Tsodilo to be a trading hub in the last millennium, with some of the oldest remains
of human habitation in the subcontinent, stretching back 100,000 years. The research at Tsodilo
sparked a body of revisionist scholarship that reinterpreted long-held orthodoxies that Khoesan had
always been hunter-gatherers. The archaeological record was interpreted as evidence that many had
been livestock keepers and controlled trading routes in centuries past. Their status as purely hunter-
gatherers is, from this perspective, a reputation gained in the wake of their dispossession during the
rise of mercantile capitalism in the early-mid nineteenth century.



In other words, archaeological research at Tsodilo has caused major re-interpretations in
understandings of the Khoesan peoples, and their position relative to the Bantu speakers in
whose societies they now generally live as an underclass. It is now generally held that at least
some Khoesan populations controlled land, livestock and trade. However, this began to change
in the early 1800s when the Batawana (Bantu speakers) began forming a powerful centralised
kingdom in what is now north-western Botswana. This involved subjugating the Khoesan into
servitude and taking over their lands, as had happened elsewhere in the subcontinent. Over the
course of a century, the Khoesan in Ngamiland were almost completely subjugated.

However, both oral history and the historical record of early explorers and the first colonial
administrators in the final decades of the 19" century note a remarkable fact about Tsodilo:
that it remained the recognised territory of Khoesan despite their political subjugation.? As
such, it was the last known island of Khoesan territory in the Kalahari where ownership of the
Indigenous inhabitants was recognised and respected. The appropriation of Khoesan territories
in Ngamiland had been brutal, achieved through widespread forced servitude and killings. Of
the many Khoesan groups who lived on the fringes of the Okavango Delta, the Ncaekhoe were
the last to resist paying tribute to the growing Batawana kingdom, demanding instead that the
Batawana, as latecomers, should recognise them as the original owners of the land. In a society
that was becoming increasingly hierarchical, their stand did not last. In 1881, a regiment was
detached by the Batawana king and the Ncaekhoe leader assassinated. Nonetheless, Tsodilo
remained the recognised land of Ncaekhoe and Juc’hoansi until the end of the 19" century,
when they finally capitulated. Part of Tsodilo’s significance in recent history is as one of the last
outposts of undisputed Khoesan ownership, an area of land that its Khoesan owners were able
to protect as their own.

Tsodilo remains central to the contemporary identity of the Indigenous peoples living there,
and nearby, as it is said to be the place where God created the first human, Kharac'umae, the
progenitor of all Khoesan, and of the first wild animals. The marks they are believed to have left
on the still soft rocks of the Female Hill are still visible today at a site called Gobekho. Most likely
drawing on the myths of the Khoesan whom their ancestors encountered in the Hills, Hambukushu
in the area talk of Tsodilo as the place where God let down the first people and cattle with a rope
from the sky. To both the Juc’hoansi and Hambukushu, the Hills are a living terrain, containing sites
that not only tell stories about their heritage and identity but also host Spirits capable of healing,
assisting in hunting and providing rain.

The most tangible and widely-recognised association between Tsodilo and the Indigenous
peoples of southern Africa, however, is the 4,500 or so rock-art sites that are scattered around
the Hills. Painted almost entirely in the prehistoric period by the ancestors of the Khoesan, Tsodilo
is one of the only rock-art sites — of the hundreds that exist in the subcontinent — where the
descendants of Khoesan still live today.

2 For further references, see Campbell, Robbins and Taylor 2010.
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View of the Male Hill, the tallest at Tsodlilo. Photo: Mike Richardson / Sarah Winch (CC BY-NC-ND 2.0)

Designation as a World Heritage site

In December 2001, Tsodilo was inscribed as Botswana’s first World Heritage site. The designation
of World Heritage status was the result of a decade of planning and development by the National
Museum, which oversaw the application in its capacity as custodian of Botswana’s national
monuments. In 1994, a management plan was prepared which proposed core and buffer zones
and their uses. The core zone of 4,800 ha, including the Hills, was designated as being free from
permanent human habitation. In addition, a buffer zone of an additional 65,600 ha was designated
as a ‘conservation zone'. This was intended to “preserve the wilderness experience of visiting
Tsodilo” but with the intention that “management of the buffer zone will not interfere with the orderly
and desirable development of local communities presently living within the buffer zone”.* The Land
Board granted the lease for the entire area to the National Museum in 2000. The lease explicitly
recognised customary community use rights in the buffer zone, but not in the core zone.

In 2000, the sand track to Tsodilo was upgraded to a gravel road, greatly increasing the
accessibility of the Hills to visitors. In 2001, a site museum was opened which offered visitors an
interpretive experience of the Hills. A number of guides from the Hambukushu and Juc’hoansi villages

3 Department of National Museum, Monuments and Art Gallery 1994, p. 2



were trained by the National Museum as guides. A Tsodilo Liaison Committee was established, bringing
together residents of the Hambukushu and Juc’hoansi villages to facilitate their participation; however,
the management of Tsodilo remained fully in the hands of the National Museum. Additionally, no clear
mechanisms were established to ensure that the particular interests of the Juc’hoansi — customarily
subordinate to those of their Hambukushu neighbours — would be taken into account.

With its new status and easier access, the annual number of visitors to Tsodilo grew
tremendously, passing the 10,000 mark in 2005. This has brought new opportunities for residents
of both the Juc’hoansi and Hambukushu villages; a curio shop at the museum sells handicrafts,
most of them made by residents of the Juc’hoansi village. All guides are local, as are some of the
jobs at the site museum. For what was the poorest village in the District in the early 1990s, these
opportunities have been significant. However, the changes have not come without a cost, and this
cost has largely been borne by the Juc’hoansi.

While recognising the existence of community rights, the management plan explicitly places
these, in cases of conflicting interest, as subordinate to the maintenance of Tsodilo as a Heritage
area. The mostimmediate impact of this was on the Juc’hoansi village because it fell inside the core
zone. Negotiations to move the settlement began in 1994 and, in 1997, the Juc’hoansi moved to a
site they had chosen near the new borehole, provided by the National Museum several kilometres
from the Hills. Procedures of the 1968 Tribal Land Act— which do not include the formal application
of Free, Prior and Informed Consent procedures — were followed for the relocation, including the
payment of compensation for rebuilding of dwellings. Despite the move being ‘voluntary’, many
residents subsequently complained that their increased distance from the Hills and the main
access route to Tsodilo curtailed their access, for example, to act as tourist guides, sell handicrafts
or gather wild foods. Three years after their move, a researcher noted a significant decline in the
use of the Hills by the Juchoansi. Following the removal of the village, the site museum and
dwellings for staff were built close to the original site of the Juc’hoansi village in the core zone.

The changes experienced by the two villages in Tsodilo have taken place in a context of diverse
and competing priorities between the Hambukushu and Juc’hoansi residents. These challenges
are not faced on a level playing field. The Hambukushu village has greater economic leverage (for
example, at the time of the move they owned 600 cattle compared to the 34 owned by Juc’hoansi).
More importantly, as external interests have become increasingly important in determining Tosdilo’s
future, the Juc’hoansi consider that the stigma they face as First Peoples has progressively
marginalised them from decision-making. This was described as follows by Gxao Cuntae, a senior
member of the Juc’hoansi village during the implementation of the 1994 management plan:

“We used to be alone on this land. There were no black people. After meeting Batawana in
the times of Mmamosadinyana [Queen Victoria] we met Hambukushu. They were not very
powerful as they did not have guns. They tried to tell us this was their land. From there the
government came in and Hambukushu told them this was their land, and the government
agreed. Now when things are done we are not listened to. We are not taken as people.

4 Puskar 2000.
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No-one listens to us. He [Samuchao, head of the Hambukushu village] is the chief, but
that chief does not explain to anyone how he became chief, and he doesn't tell anything
to those people he found on this land. He tells us we have no power, we have nothing, he
must be the chief. About those he found here, he says, ‘They are just Basarwa [Bushmen]’
and has no respect for them.”

One response of the Juc’hoansi has been to protect their autonomy where possible. For example,
when they relocated their village they declined Samuchao’s invitation to join the Hambukushu
village, choosing instead a site two kilometres away, even though this meant more difficult access
to the Hills and tourist traffic.

Ignoring the ‘Indigenous’ in Tsodilo’s ascension to Word Heritage status

Two parties were primarily involved in the process leading to Tsodilo’s recognition as a World Heritage
site: the National Museum as the responsible government department and UNESCO. The process
followed and documents prepared by both these parties gave minimal recognition to the Juc’hoansi as
Indigenous peoples and to the unequal context in which they live. They also placed little emphasis on
the significance of the intangible heritage of Tsodilo as a cultural landscape shaped, in many different
ways, by the people who have lived there, and who live there today. In particular, the significance of
Tsodilo as the last bastion of recognised Khoesan land rights was ignored. The documents prepared
by the National Museum and UNESCO instead focused more on the tangible heritage of Tsodilo in the
archaeological record and paintings, and their contribution to scientific studies.

The World Heritage Nomination dossier prepared by the National Museum outlines the
significance of Tsodilo in terms of its artistic, archaeological, cultural and natural heritage, its living
traditions and research potential. Mention is made of the Khoesan and Hambukushu communities
who live in Tsodilo, although the only reference implying a particular sense of belonging between
Khoesan and the Hills is a quote from a Hambukushu resident of a village some distance from the
Hills: “We were told that the first people at Tsodilo were the!Kung [Juc’hoansi]. We found them here
and settled amongst them peacefully”. However, the dossier is then silent on the significance of
this acknowledgement or the stories that it could provoke. Moreover, the significance of Tsodilo’s
cultural history is framed not in its importance to its residents but its importance to research and
the wider world. The only reference to ‘Indigenous peoples’is in their value to external researchers,
stating that: “For the ethnologist, Tsodilo is an important data bank for the study of Indigenous
peoples who continue to inhabit the site”.’”

That the dossier does not touch upon the significance of Tsodilo to Khoesan as the Indigenous
peoples of Botswana was to be expected. Prepared by a government department, it followed the

5  Interview by author, 1995.
6 Department of National Museum, Monuments and Art Gallery 2000, p. 9.
7 lbid., p. 12.



The Rhino Panel, one of 4,500 rock art paintings at Tsodilo. Photo: Joachim Huber (CC BY-SA 2.0)

official practices of not identifying Khoesan as Indigenous peoples or in any way as a distinct ethnic
minority. Although not completely ignored, the choice not to give prominence to the intangible
heritage of the Hills and their relevance to the identities and customs of those living there today
could also be explained by the Government of Botswana’s caution in giving any prominence to
particular ethnic identities. This has prevailed despite the argument of at least one senior staff
member at the Museum that the living cultural significance of Tsodilo should be given greater
prominence in how it was managed by the Museum.®

Less explainable by the national policy context is the approach taken by the ICOMOS
evaluation team following their visit to the site in January 2001. ICOMOS agreed that Tsodilo
should be inscribed on the World Heritage List under cultural criterion (vi), alongside cultural criteria
(i) and (iii). Criterion (vi) refers to sites directly or tangibly associated with events or living traditions,
with ideas, or with beliefs, with artistic and literary works of outstanding universal significance.
The report’s justification for criterion (vi) was that: “The Tsodilo outcrops have immense symbolic
and religious significance for the human communities who continue to survive in this hostile
environment.” The evaluation report also notes, appropriately, that Tsodilo should be considered
as an “associative cultural landscape” with “powerful religious, artistic, and cultural associations

8  Segadika 2006.
9  ICOMOS 2001, p. 65.
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of the natural element” and an “organically evolved landscape” which retains “an active social
role in contemporary society closely associated with the traditional way of life and in which the
evolutionary process is still in progress”.'

Despite its recognition of the continuing cultural significance of Tsodilo to the ‘human
communities’ who live there, the report makes two fundamental errors. Firstly, it fails to recognise
the Indigenous identity of the Juc’hoansi inhabitants. Secondly, it presents the people of Tsodilo
(both Indigenous and non-Indigenous) as people whose significance is in terms of their interest to
the outside world, as markers of humankind’s evolutionary progress. This representation is not only
ahistorical (ignoring the dispossession —and resistance to it — which are significant elements of the
story that Tsodilo tells) but it also ignores the present by defining Tsodilo’s inhabitants as people
of the past, whose defining context is evolutionary rather than socio-economic or political. The
cultural importance of Tsodilo today is interpreted narrowly through its spiritual significance and the
archaeological and artistic record left by previous inhabitants. It places little emphasis on the wider
values and meanings attached to Tsodilo by its residents and the relationship between these and
the current socio-economic contexts in which they live. Rather than acknowledging Tsodilo as a
landscape derived from, and protected by, its intimate relationship with its people, it ascribes “three
basic long-term facts [that] contribute to Tsodilo’s outstanding state of preservation: its remoteness,
its low population density, and the high degree of resistance to erosion of its quartzitic rock.”"

In sum, ICOMOS and the World Heritage Committee uncritically accepted and perpetuated the
official narrative of Tsodilo and its peoples in the ascension of Tsodilo to World Heritage status.
They failed to adequately recognise that Indigenous people live at Tsodilo, and the significance of
the Hills to their heritage, identity and their status today as a marginalised and stigmatised minority.
They failed to take into account how this status disables their ability to engage as equals in the
changes associated with Tsodilo becoming a World Heritage site. They missed the opportunity to
allow the story to be told of Tsodilo’s significance through the eyes of those that live there — both
Indigenous and non-Indigenous. They also failed to make any recommendations for particular
measures that should be put in place to reverse exclusionary processes or to ensure the equal
participation of Tsodilo’s Indigenous residents in its representation to the outside world and in
enjoying the benefits of heightened interest in the Hills.

Conclusion: lessons learnt from Tsodilo

The marginal position that the Juc’hoansi residents of Tsodilo occupy is characteristic of Indigenous
peoples worldwide. The particular experiences evident from Tsodilo are similarly likely to be
reflected in other contexts where decisions are made on World Heritage status, implying changes
in land use, ownership and interpretation of landscapes belonging to Indigenous peoples. These
include:

10 Ibid.
11 Ibid., p. 63.



* The likelihood that Indigenous peoples will not participate equally as decision makers,
either with non-Indigenous populations who also have an interest in the landscape, or with
national bodies involved in the process. Moreover, the risk is high that such changes will
entrench their marginal position;

* The likelihood, particularly in Africa, that the particular situations of Indigenous peoples are
not recognised or taken into account in the country-led processes that lead up to the
nomination of the site for World Heritage status;

» Lack of recognition of the particular intangible heritage and meanings that the landscape
- both historical, spiritual and cultural - has for its Indigenous residents;

* The opportunity that the explicit recognition of a cultural landscape may help overcome the
marginalisation and voicelessness of Indigenous peoples and could allow them to take
greater control of the landscape itself and how it is interpreted to the outside world.

In short, the challenge to UNESCO is how to manage a process of recognising the global value of
a landscape which has belonged to Indigenous people for centuries in a manner that contributes to,
rather than erodes, the recognition of that landscape belonging primarily to its inhabitants.

Meeting this challenge involves recognising and proactively managing both the risks and
opportunities that are created by the ascension of a site to World Heritage status. Firstly, it should be
recognised that this takes place in an historical context of dispossession and disenfranchisement.
It also often takes place in national policy contexts of universal ‘equality’ which do not recognise
the specificity, or even existence, of Indigenous peoples. This places an obligation on the World
Heritage Committee not simply to follow dominant national representations and procedures
in the nomination of potential World Heritage sites but to proactively ensure that it addresses
inadequacies that may exist in these. Such measures could include:

- Ensuring that, where Indigenous peoples are associated with a potential World Heritage
site, this is explicitly recognised in any documentation produced by UNESCO or the World
Heritage Committee in the process towards a decision on World Heritage status;

- Making clear the expectation of UNESCO that the standards of the UN Declaration on the
Rights of Indigenous Peoples, particularly on Free, Prior and Informed Consent, are
followed in steps leading to the nomination of sites for World Heritage status, and in the
implementation of management plans that follow. This will include putting in place
safeguards that pay particular attention to the full participation of Indigenous peoples, and
avoiding the assumption that providing equal opportunities for participation will automatically
imply equal participation in reality;

- Encouraging the full recognition of the land and resource rights of Indigenous peoples in
World Heritage sites, rather than as secondary rights on land under government
custodianship;

- Encouraging particular measures to be put in place to ensure the meaningful participation
of Indigenous residents in the management of World Heritage sites, rather than in merely
consultative or advisory functions;
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- Ensuring that the description of cultural landscapes of Indigenous peoples in documentation
by UNESCO takes into account the full scope of factors contributing to the cultural and
historical importance of the site, from the perspectives of Indigenous peoples themselves.
UNESCO could provide assistance to facilitate such consultation and documentation.

The role of UNESCO in promoting recognition of the universal value of landscapes which may have
had a long association with Indigenous peoples is animportant one. The case of Tsodilo emphasises
that UNESCO’s neglect lies not so much in directly marginalising Indigenous populations but in
uncritically giving assent to nationally-led and local processes that do not recognise the specificity
of Indigenous residents. They thus fail to either provide important safeguards against further
marginalisation or to take advantage of opportunities provided by the changes associated with
World Heritage status to reverse this marginalisation. Although the management of World Heritage
sites will, rightly, remain a national mandate, UNESCO'’s involvement demands that it plays a more
proactive role in ensuring a more central role for Indigenous peoples. @)
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Kahuzi-Biega National Park:
World Heritage Site versus the Indigenous Twa

Roger Muchuba Buhereko

“We have preserved these forests for thousands of years... It is because of our conservation
methods that there are now several UNESCO World Heritage sites in the DRC.”

Statement of Pygmy representatives from the DRC at the
UN Permanent Forum on Indigenous Issues, 2004’

Introduction

he Kahuzi-Biega National Park (KBNP) is situated in the eastern part of the Democratic
Republic of Congo (DRC), not far from Lake Kivu and the Rwandan border, and covers an area
of 600,000 ha in South Kivu, North Kivu and Maniema provinces. It is divided into two sections: a
smaller highland area in the east (60,000 ha) and a much larger lowland area to the west, linked

1 AAPDMAC et al. 2004 (unofficial translation).

Left: Twa in the Chombo community on the outskirts of Kahuzi-Biega National Park. The Twa at Chombo were evicted
from Kahuzi-Biega and now have even stopped collecting forest products from the Park for fear of the Park guards .
Photo: Dorothy Jackson



by a narrow environmental corridor. The eastern highland section is dominated by two spectacular
extinct volcanoes, Kahuzi and Biega. It is the original section of the Park and, in biogeographical
terms, its endemic centre. The low altitude section in the west is a later extension.

The Park consists largely of dense primary tropical forest, including species of bamboo which
form the preferred food of the gorillas. It is extremely rich in biodiversity and home to an abundant
and varied fauna, including mammals, birds, reptiles, amphibians, chimpanzees, gorilla, buffalo
and many other animals. Between an altitude of 2,100 and 2,400 m above sea-level, it is inhabited
by one of the last populations of eastern lowland gorillas in the Democratic Republic of Congo,
numbering just 250 individuals or thereabouts.?

In addition to the flora and fauna, these spaces used to be home to around 40,000 indigenous
people known as Twa, traditional hunter/gatherers whose existence alternated between periods spent
moving from camp to camp in the Kahuzi-Biega forest and periods spent living near Bantu villages.

The Twa from Kahuzi-Biega believe that they form an integral part of the forest, which they perceive
as their source of security and life. They have an intimate knowledge of the forest, and of the plants and
animals living within it. Their practices and their way of life, their culture and their spirituality all revolved
around it. Their traditional relations with farmers from other ethnic groups used to be based on bartering
honey and medicinal substances for agricultural products, salt, iron tools and other goods. They would
use the forest resources to treat their illnesses. Their ritual activities and religious rites, such as the
initiation of boys, would take place in the forest, with which they had spiritual, cultural and material ties.®

Creation of the Park

The history of the Park began in 1937, when the Mount Kahuzi Zoological and Forest Reserve was
created by Decree No. 81/AGRI of the Belgian colonial administration. The reserve covered an
area of 75,000 ha and was regulated by the 1908 Colonial Charter and, more specifically, by a 1947
order and a 1949 decree. It formed part of the state domain and was managed by the Kivu National
Committee. The establishment of the reserve had little effect on the Twa, who did not even know
about its existence because they had not been informed or consulted about its establishment.*
They continued to live inside the reserve and kept hunting and gathering within its boundaries.®
Their rights to do so were, in fact, to some extent protected, as the reserve was sous reserve de
droits indigénes according to a 1951 decree.

This changed on 30 November 1970, when the reserve was reduced to 60,000 ha and gazetted
as Kahuzi-Biega National Park by order of the President of the now independent Republic.” The

UNESCO 2012.
See Mutimanwa 2001, p. 90 ff.; Barume 2000, pp. 80-81.
Mutimanwa 2001, p. 94 (Testimony by Pilipili, Twa tracker in the KBNP).
Barume 2000, pp. 69-70; Mutimanwa 2001, p. 90 ff.
Barume 2000, pp. 68-69, 74.
Ordonnance-loi No. 70/316. Of the 75,000 ha of the Forest Reserve, 15,000 ha were distributed among 16 wealthy
farmers (Mutimanwa 2001, p. 93).
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Map 1: Kahuzi-Biega National Park

main objective of the creation of the National Park was to protect the habitat and population of
the endangered eastern lowland gorilla. The establishment of the National Park was, in part, the
result of the lobbying efforts of international conservation organisations, including notably, the
International Union for the Conservation of Nature (IUCN).® The local inhabitants of the area,
including the indigenous Twa, were not consulted when the National Park was created.® The
change in designation meant that human habitation, as well as hunting and gathering, was now
prohibited within the boundaries of the Park." An order dated 22 July 1975 extended the National
Park into the lowlands to the west, increasing its area from 60,000 to 600,000 ha." The lands of
the local communities and indigenous peoples who lived in these lowland areas in proximity to the
Park thus became annexed to the Park.

8 In 1966, the 9th General Assembly of IUCN (later renamed the ‘World Conservation Congress’) recommended “that
the Congo Government should undertake without delay the establishment of a National Park in the Kahuzi-Biega
region and the administrative measures necessary to ensure the immediate strengthening of protection...” (Res. 15).
The recommendation was reiterated by the 10th General Assembly of I[UCN in 1969 (Res. 6).

9 IUCN and UNEP-WCMC 2011, p. 4; Mutimanwa 2001.

10 Barume 2000, p. 70.

11 Ordonnance-loi No. 75/238.



The expulsion of the Twa from their forests had already begun before the establishment of the
National Park, at the end of the 1960s, and was conducted by staff from the Congolese Institute
for Nature Conservation (ICCN) with the support of the armed forces. Starting around 1967, the
Twa who were living in what was the Kahuzi-Biega Reserve were forced out of the area on the
orders of the provincial authorities (along with some Shi and Rwandese Tutsi refugees).'? Although
the evictions were carried out in the most brutal manner, they met little resistance from the Twa
because they greatly feared coercive measures.”® A Twa woman, a widow with five children,
described her eviction as follows:

“We did not know they were coming. It was early in the morning. | heard people around my
house. | looked through the door and saw people in uniforms with guns. Then suddenly one
of them forced the door of our house and started shouting that we had to leave immediately
because the park is not our land. | first did not understand what he was talking about
because all my ancestors have lived on these lands. They were so violent that | left with
my children.” ™

The Park authorities completed the evictions of the Twa from the highland areas of the Park in
1975. Twa inhabiting the lowland areas annexed to the Park in 1975 were affected by eviction
pressures into the 1980s. All in all, around 580 Twa families and up to 6,000 individuals were
thrown off lands on which the Twa had lived since time immemorial.' Today almost no Twa inhabit
the Park, living instead in areas around the Park’s borders.

Nothing was done to help the Twa evicted from the KBNP to find new land on which to settle.
Each family or group was abandoned to its fate and they dispersed into various villages in Kalehe
territory in South Kivu and Walikale territory in North Kivu.® The African Commission on Human
and Peoples’ Rights, the African Union body in charge of monitoring the implementation of the
African Charter on Human and Peoples’ Rights, has noted:

“Land should have been given in compensation to the Batwa, but this did not happen.
Now the Batwa are forbidden to hunt in the park, and forbidden to collect park products.
They have no food resources or medicinal plants, and the forest is no longer their place of
worship. The Batwa have been culturally and psychologically shattered by the loss of their
forests. The local authorities do not allow the Batwa to return to the forest of Kahuzi-Biega,
as they claim they pose a high risk to the ecosystem. However, this is only a pretext, as
traditionally the Batwa have never hunted gorillas, nor do they destroy the forest by cutting
down trees...

12 Barume 2000, p. 74, 80 ff. Barume notes that, prior to the establishment of the National Park, the expulsion was illegal
under domestic law as the reserve was still sous reserve de droits indigenes.

13 Muley, Sinafasi & Pacifique 2003, p. 17.

14 Cited in Barume 2000, p. 80.

15 Figures from the Twa NGO PIDP-Kivu and investigations by A. Barume. See Barume 2000, p. 80.

16 Ibid.



The entrance to Kahuzi-Biega National Park. Photo: Liz Williamson

The Batwa who were driven out of the Kahuzi — Biega forests are now extremely poor, even
destitute. Most have no property, and it is very difficult for them to obtain their basic needs.
To survive, some have learned from other non-Batwa how to make charcoal from wood to
sell and this gives them around $10 every fortnight. Others who have plots of land try to
cultivate them as best they can with potato and vegetables but, given that they are not used
to farming, and that the rains have been extremely irregular in recent times, their situation
remains one of extreme poverty. The Batwa in the north of the Kahuzi-Biega Park have
settled on plots of land but these lands, officially unoccupied, may be allocated to someone
else by the local authorities. The Batwa have no legal protection once neighbours from
other ethnic groups decide to take their land or drive them out of their villages.” 7

While the evictions were felt heavily by the Twa, other communities continued to live on their
lands.'® It was only the weak, those with no voice and no legal protection, namely the Twa, who
were evicted without any form of legal process. This is a serious form of discrimination that is

17 ACHPR 2003, p. 13.
18  For details, see Barume 2000, pp. 72-74.




inconsistent with the provisions of various international human rights treaties that the Democratic
Republic of Congo has ratified, in particular the International Convention on the Elimination of All Forms
of Racial Discrimination (ICERD)."® The forced removal of indigenous peoples from their traditional lands
is explicitly recognised as a serious violation of ICERD requiring immediate and urgent action.?

According to Congolese law, including the Constitution of 24 June 1967 which was in force
both at the time of creating the KBNP and at the time of its expansion, as well as the Law of 20 July
1973%" and the Law of 22 February 1977,% the expropriation of land for public use is conditional
upon fair compensation being paid to the victims. Those who are deprived of their property for a
compelling public interest reason must therefore obtain fair and prior compensation. The measures
to evict the indigenous peoples from the KBNP were thus in violation of all legislation in force in this
regard in the Democratic Republic of Congo.

It should be noted that no consultation or process for obtaining the consent of the indigenous
peoples was implemented by either the Congolese government or its administrative departments
in the procedure for creating the Kahuzi-Biega National Park, nor when the boundaries of the Park
were extended in 1975. Furthermore, the Twa continue to be denied access to their resources and
have been denied any share of benefits from the Park. As noted, they have also not received the
compensation due to them under Congolese law. Although this occurred prior to DRC’s accession
to ICERD, the on-going and continued harm suffered by the Twa places the DRC in contravention
of its international obligations under that Convention.?® Moreover, Article 10 of the UN Declaration
on the Rights of Indigenous Peoples (UNDRIP), adopted in 2007 by the UN General Assembly and
endorsed by the DRC, explicitly forbids the forcible removal of indigenous peoples from their lands
or territories in the future, and Article 32(3) establishes an obligation on States to provide “effective
mechanisms for just and fair redress” where the lands and resources of indigenous peoples have
previously been developed without their consent.

19 The international human rights treaty monitoring bodies have repeatedly expressed concern about the discrimination
and marginalization of Pygmies, and the widespread violation of their rights, in the DRC. See, e.g. CERD 1996, para.
12 (“Grave concern is expressed at allegations of large-scale discrimination against the Pygmies (Batwa)”); HRC
2006, para. 26; or CESCR 2009, paras. 14, 17, 36. In 2007 CERD “note[d] with concern that the rights of the Pygmies
(Bambuti, Batwa and Bacwa) to own, exploit, control and use their lands, their resources and their communal territories
are not guaranteed and that concessions to the lands and territories of indigenous peoples are granted without prior
consultation. The Committee recommend[ed] that the State party should take urgent and adequate measures to
protect the rights of the Pygmies to land and: (a) make provision for the forest rights of indigenous peoples in domestic
legislation; (b) register the ancestral lands of the Pygmies in the land registry; (c) proclaim a new moratorium on forest
lands; (d) take the interests of the Pygmies and environmental conservation needs into account in matters of land use;
(e) provide domestic remedies in the event that the rights of indigenous peoples are violated...” (CERD 2007a, para.
18). Also see UNGA 2006, para. 134 (report of the independent expert on the situation of human rights in the DRC to
the UN General Assembly).

20 Committee on the Elimination of Racial Discrimination (CERD), Guidelines for the Early Warning and Urgent Action
Procedure (CERD 2007b, para. 12 (h)).

21 LoiNo. 73-021 portant régime général des biens, régime foncier et immobilier et régime des siretés (General regime
for real estate, land and guarantees). Modified and supplemented by Law No. 80-008 of 18 July 1980.

22 LoiNo. 77-001 on expropriation for public use.

23 See, e.g., CERD 1997, General Recommendation No. 23: Indigenous Peoples, para. 5. Also see CAMV et al. 20086,
p. 15.



Inscription of the World Heritage site

Despite widespread knowledge of the forced relocation of the Park’s inhabitants, and explicit
acknowledgement of the relocations in the World Heritage nomination sent to UNESCO,* the
World Heritage Committee proceeded to declare the Kahuzi-Biega National Park a World Heritage
site in 1980 because of its importance as a habitat for rare and endangered species, in particular
the eastern gorilla.> The Twa who were evicted from the Park but continued to live in neighbouring
villages were never consulted during the process of designating the Park a World Heritage site
and, indeed, they do not even remember such a process. Neither the State Party’s nomination
document nor the Advisory Body Evaluation by IUCN or the relevant Decision of the World Heritage
Committee contains any reference to the existence of the Twa.®

The suffering of the Twa, evicted from their property, was widely known and must have been
clear to resident UN institutions, including UNESCO, which had a regional office in Kinshasa at
the time. Corrective measures and reparation for all the harm suffered by the Twa should have
been called for by the World Heritage Committee as a prior condition for inscribing the site on the
World Heritage List, particularly since UNESCO is a UN institution supposed to “further universal
respect for justice, for the rule of law and for the human rights and fundamental freedoms which
are affirmed for the peoples of the world”, according to its Constitution.?” At the time the Park was
being considered for World Heritage status, both of the International Human Rights Covenants
as well as the International Convention on the Elimination of All Forms of Racial Discrimination
had already been ratified by the DRC which thus had obligations in this regard. The country was
not supposed to violate these international standards and yet, even now, with the adoption of the
UN Declaration on the Rights of Indigenous Peoples, UNESCO has not sought any clarifications
from the government with regard to the current situation and conflict between the indigenous
peoples and the Park.

The World Heritage Committee has for years been very concerned, and rightfully so,
about the occupation of the Park by armed militia, and in 1997 placed the site on the List of
World Heritage in Danger, where it has remained ever since. It has obliged the government
to use military force to safeguard the Park’s integrity and outstanding universal value,? and
thus spare the site from being removed from the World Heritage List. This threat of withdrawal
of the UNESCO designation was taken very seriously by the Congolese government, and
this begs the question as to why UNESCO’s influence could not similarly be used to get the

24 1ZCN 1979, p. 10: “When Kahuzi-Biega was given the status of a reserve, in 1960, and later of a national park, in 1970,
the local populations were forced to leave the territory...” (unofficial translation).

25 See IUCN 1980.

26 1ZCN 1979; IUCN 1980; WHC 1980.

27 Constitution of the United Nations Educational, Scientific, and Cultural Organization, Art. |, para. 1.

28 See, e.g., World Heritage Committee Decision 30COM 7A.6 (2006).



Congolese government to respect the rights of the indigenous Twa who were evicted from the
area.®

In actual fact, these indigenous people are currently subject to the decisions of the World
Heritage Committee without being able to have any influence over them. Although the Committee
seeks “to enhance the role of communities in the implementation of the Convention™° and although
it has examined KBNP annually since 1997, the Committee has never paid any attention to the
existence of the Twa and they are not mentioned in any of its decisions.®' The communities have little
information on the process although, according to the Operational Guidelines for the Implementation
of the World Heritage Convention, their participation in the protection of the site is to be ensured.®
This lack of indigenous consultation and participation is becoming all the more conspicuous now that
the Congolese authorities are just beginning to recognise the existence of indigenous peoples and the
need for special measures to protect their interests and include them in decision-making processes.*

At the time the site was designated, however, conservation interests were placed over and
above indigenous rights. The designation of the KBNP as a World Heritage site has led to an
entrenched position on the part of the Congolese government and the ICCN, both of which firmly
believe that they acted correctly by evicting the indigenous families, despite being in violation of
both Congolese and international law.

Exclusion of the Twa from management

Following World Heritage designation, the Congolese authorities strengthened their protection
measures with regard to the Park, and so the conservative and coercive 1969 Law on Nature
Conservation, Ordonnance-loi No. 69-041 of 22 August 1969, was implemented to the letter.
According to this law, no-one has the right to remove either non-timber forest products or dead wood
from nature reserves, and the park police in KBNP are always sufficiently armed to deal not only
with poachers but also with the indigenous communities, who are frequently punished for poaching,
without any evidence.* The Congolese Institute for Nature Conservation, the government authority

29 According to the current (2013) Operational Guidelines for the Implementation of the World Heritage Convention, para.
192, a property can only be deleted from the World Heritage List when it has “deteriorated to the extent that it has lost
those characteristics which determined its inclusion in the World Heritage List”. As described above, the presence and
culture of the Twa is not considered by the World Heritage Committee as part of those characteristics (i.e. the site’s
‘outstanding universal value’). However, the legitimacy of this assessment — if not of the World Heritage designation
per se—is highly questionable given the blatant exclusion of the Twa from all decision-making processes regarding the
World Heritage site.

30 Fifth Strategic Objective of the World Heritage Committee, see the Operational Guidelines (2013), para. 26.

31 This is also true for the “Statement of Outstanding Universal Value” adopted by the Committee in 2012 by Decision
36COM 8E.

32 Operational Guidelines (2013), paras. 12, 119.

33 See, for instance, Decree No. 09/40 of 26/11/2009 on the creation, composition and organisation of the structure for
implementing the process for reducing emissions from deforestation and forest degradation (‘REDD’), Art. 5; or the
efforts to prepare a national development program for the indigenous peoples of the DRC (see World Bank 2009).

34 See, for instance, Barume 2000, p. 82 ff.



Settlement of Twa evicted from Kahuzi-Biega National Park, Chombo, DRC. Photo: Dorothy Jackson

in charge of the management of protected areas in the DRC, is prepared to go to great lengths to
safeguard the integrity of a World Heritage site from which it hopes to obtain a great deal of funding
and income from tourism.

Prior to the 1994 war in Rwanda, which destabilised the east of the DRC, and the successive
wars, the mountain gorillas were a great attraction in this Park and tourism was booming.®
However, none of the income found its way into the hands of the indigenous Twa, as the ICCN has
almost absolute control over the Park and its income, and access and benefit-sharing mechanisms
do not exist. The Twa are still landless and their situation continues to be one of extreme poverty.
A few mini-projects are being implemented in villages close to the Park; however, they have no
real impact on the lives of the Twa. The few schools that have been opened are attended mainly
by Bantu children given that primary school is not free in the DRC and Twa families are unable
to pay. An indigenous Twa chief evicted from the Park whom the author recently talked to was
convinced that if the Twa were to receive aid from countries supporting the World Heritage site then
the primary aim of this would be to keep them in poverty as the donors were more interested in the
gorillas than in human beings.*

35 See UNESCO 2005, p. 117.
36 Interviews conducted in January 2012 by the author.



The management plans for the KBNP have always been completed by the ICCN without
any Twa participation, including the current plan, the General Management Plan 2009-2019.
Just a few NGOs that are somewhat supportive of the indigenous people were informed and
participated in the discussions. The current plan does at least acknowledge that the Twa
were removed from the Park at the time of its creation although they had coexisted with the
forest for many generations and depend on it for hunting, fishing and gathering. It notes that
they now live on the edges of the Park under very poor conditions and rely on hunting to
supplement their livelihoods. However, the Twa continue to be treated as a major threat to the
site in the management plan, which laments that they have not given up hunting and states
that “the current method of illegal exploitation of the Park’s resources by the Batwa represents
a big risk for the future of the Park”.3” One positive aspect of the management plan is that
the Twa (“Pygmées”) are listed as one of the (many) stakeholder groups to be involved in
programming workshops.® The plan also recognises the existence of Twa cultural sites inside
the Park, and indicates that the communities will be able to access their cultural sites in the
future.®® Such recognition of cultural sites in the document is proof that the indigenous Twa
communities have indeed been deprived of access to their sacred sites, something that is to
their detriment. The management plan is unclear, however, as to when or how the Twa will
concretely be able to enjoy such recognition.

In a conversation with a conservation worker, this latter felt that the communities understood
nothing about the heritage site as their level of comprehension was too low, thus preventing them
from being able to participate in this process. If this is the case, then why not provide them with
information and capacity-building sessions?

When you visit the KBNP offices in Muhumba, the smartest district of Bukavu, the words
“World Heritage Site” are inscribed on a board outside the building, a clear sign of the prestige
that the UNESCO designation brings to the site and its administration. This position is in contrast
to the situation of the indigenous Twa, who are abandoned and whose only privilege with regard
to this world heritage is the possibility of being recruited as one of the few park guards on a salary
of between US$50 and US$100 per month. There are no Twa in senior positions in the World
Heritage site management team, which constitutes serious discrimination in employment terms
and, in the absence of an educational policy for the indigenous Twa, means it will be difficult for
them to play a substantial role in implementing the KBNP Management Plan in the future, or for an
indigenous Twa to hold a management and decision-making position within the KBNP.

It should be noted that, in previous years, as now, various programmes and projects have
been developed, the most visible being one financed by German development cooperation
(GTZ/GIZ) and the WWF, the aim of which is to promote so-called participatory conservation
in the Park, so-called because an evaluation of these projects and programmes to date shows
little progress in terms of Twa rights. The KBNP General Management Plan 2009-2019 seems

37 ICCN 2009, pp. 18-19, 22-23 (own translation).
38 Ibid., p. 109 (Annex 4).
39 Ibid., p. 29.



to recognise good principles; these are thus far no more than theories, however, and will
need to be implemented in practice if we are to see any positive change. The donors and the
government will also need to find out how provisions such as Article 8j of the Convention on
Biological Diversity (CBD)*and the Nagoya Protocol on Access and Benefit-sharing*' are being
implemented in Kahuzi-Biega National Park, as there is no access and benefit-sharing initiative
in place for the Twa.

As regards the profits from Park tourism, UNESCO has analysed the distribution of profits
generated each year by tourists visiting the gorillas in the DRC. Local profits arising from the
US$ 20.6 million each year only amount to US$ 0.7 million, or around 3.4% of the total.*?
Moreover, as Plumptre et al. have demonstrated, the benefits drawn from the conservation
projects by indigenous peoples are less than those of others. While 7% of the population as
a whole recollect having been able to benefit a little from the profits coming from tourism,
not one Twa in the areas surrounding the Virunga and Kahuzi-Biega National Parks has ever
experienced such a thing. The presence of these Parks has only negative consequences for
them, such as restricted access, aggression during the harvesting of forest products, theft
of harvests, and clashes with park guards.*® The impoverishment of the indigenous peoples
in the DRC through the establishment of national parks is thus evident, and the case of the
KBNP is no exception.

Twa responses to their exclusion

Itis abundantly clear that the indigenous people of the KBNP have suffered significant harm as they
are now landless, unable to access their property, i.. their lands and their forest, and unable to use
or transmit to their children their traditional knowledge. The treatment they have been subjected
to is not only discriminatory but also inhuman and degrading. Their various complaints calling for
compensation to be paid by amicable arrangement have fallen on deaf ears and so they are now
demanding justice through the Congolese courts, with a case aimed at obtaining compensation
for the damage suffered and, indeed, still being suffered, as the extremely difficult living conditions

40 The CBD was ratified by the DRC in 1994. Art. 8 is on “In-situ conservation” and states in part: “Each Contracting Party
shall, as far as possible and as appropriate: [...] (j) Subject to its national legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for
the conservation and sustainable use of biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices...”

41 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their
Utilization to the Convention on Biological Diversity. The Protocol was adopted by the Conference of Parties to the
Convention on Biological Diversity in October 2010 and will enter into force 90 days after the date of deposit of the
fiftieth instrument of ratification. The DRC has signed, but not ratified the Protocol (as of 14 January 2014).

42 UNESCO 2005, p. 132.

43 Plumptre et al. 2004, pp. 82 ff. Referenced in Schmidt-Soltau 2007, p. 23.



these people are experiencing make them a people “heading towards extinction”.* The Twa are
also demanding a return to their forest, as they have no land of their own on which to practise their
way of life.#

The UN and state institutions are doing nothing for these people, despite this historic and
flagrant injustice having been denounced for many years by national and international human
rights NGOs, in writing and by other means. Failing any adequate response, and with the support
of an NGO, the ERND Institute (Environment, Natural Resources and Development Institute),
66 of the Twa who were evicted from the KBNP have recently initiated legal action against the
Congolese government and ICCN, seeking restitution of their ancestral lands, compensation
for the harm suffered and guaranteed access to basic social services in the areas of education,
health, employment and housing. In the first instance, the case was heard in the Kavumu
District Court, in a village close to the Park, but this court ruled that the matter was outside its
competence, without looking into the merits of the case.* The Bukavu Court of Appeal upheld
this decision and again found the matter outside of its competence, ruling it a constitutional
matter.#” The case has now been submitted to the clerk of the Supreme Court in December
2013, where it awaits a hearing.“®

The Democratic Republic of Congo has made a number of regional and global international
commitments, including, for example, ratifying the African Charter on Human and Peoples’ Rights.
While the state is obliged to implement this important text, no results have as yet been forthcoming
with regard to the situation of indigenous peoples in general and the Twa of the KBNP in particular.*
The UN Declaration on the Rights of Indigenous Peoples, endorsed by the DRC at the time of its
adoption in 2007, has as yet also not led to the government adopting concrete measures aimed at
implementing its provisions.

ILO Convention 169 (Indigenous and Tribal Peoples Convention, 1989) is not even under
consideration for ratification by the Congolese government. There are, however, internal discussions
taking place with regard to the possibility of developing specific local texts on indigenous peoples’
rights, prioritising the reality of each province with the adoption of local laws. These discussions
are sfill informal, however, between locally-elected representatives and non-governmental
organisations.®

The World Bank’s Strategic Framework for the Preparation of a Pygmy Development Program,®'
proposed for adoption by the Congolese government, tries to establish a general framework for
resolving indigenous issues; however a global solution will only come about through a jointly agreed

44 Barume 2000. Barume quotes a Twa man from Bishuleshule/Kalehe as follows: “...since we were expelled from our
lands, death is following us. We bury people nearly every day. The village is becoming empty. We are heading towards
extinction. Now all the old people have died. Our culture is dying too...” (Barume 2000, p. 87).

45 Interviews conducted in January 2012 by the author.

46 Case No. RC 4058, Tribunal de Grande Instance of Uvira.

47 Case No. RCA 4570, Cour d'appel of Bukavu.

48 Case No. RC 3817.

49 See ACHPR 2003.

50 ERND Institute 2009.

51 World Bank 2009.



framework taking into account the effects caused by the implementation of UNESCO processes
related to World Heritage.

Conclusion

In terms of a conclusion and recommendations, it must be emphasised that the case of the
KBNP and the indigenous Twa is an injustice that first and foremost has to be recognised,
and then compensated, as amicable processes have not resulted in a solution. It is important
that the Congolese authorities do not wait until convicted in this regard, particularly as the UN
Declaration on the Rights of Indigenous Peaples anticipates that mechanisms be put in place to
resolve conflicts involving indigenous peoples, and that a rapid solution is found.®

The case before the Congolese courts remains the only hope for the Twa who were evicted
from Kahuzi-Biega National Park, as UNESCO seems oblivious to the victims of these inhuman
acts, the consequences of which continue to be felt within the community, scattered as it is in
the villages surrounding the Park and receiving no assistance. To cap it all, even access to
justice remains a great challenge for the indigenous Twa. Without prejudice as to the outcome
of this historic process for the Twa, the length of the proceedings and the threats against the
activists behind the case - particularly indigenous leaders, the lawyers’ collective and the ERND
Institute - would seem to suggest that the case is being taken seriously. The independence of
the Congolese justice system remains to be seen, however, in a young democracy that has just
emerged from war. If, impossibly, the Twa do not win this domestic case then there is still the
possibility of taking it to the international level, particularly the African Commission on Human
and Peoples’ Rights and the UN Human Rights Committee.5® A wider demand is to also see the
World Heritage Committee take this case on board and urge the government to respond to the
indigenous concerns and put in place reparation and compensation measures in line with its
international commitments.

After more than 30 years of World Heritage status, it is important that UNESCO finally conduct
a serious evaluation of the way in which indigenous peoples are continuing to suffer serious harm
atits site; to do nothing will be considered as being complicit with the Congolese government and
ICCN, who are responsible for this situation. Those of us who believe in UNESCO’s credibility
want to see it committed to resolving this conflict, and to see justice done for the Twa victims of the
Kahuzi-Biega National Park. O

52 See UNDRIP, Arts. 8(2), 11(2), 32(3) and 40.
53 ERND Institute 2009.
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Bwindi Impenetrable National Park:
The Case of the Batwa

Christopher Kidd '

The Batwa of Uganda

H istorically, the Batwa were forest-dwelling hunter-gatherers, maintaining livelihoods within the high
altitude forests around Lake Kivu and Lake Edward in the Great Lakes Region of Central and East
Africa. The Batwa are widely regarded by their neighbours, and historians, as the first inhabitants of the
region, who were later joined by incoming farmers and pastoralists approximately 1,000 years ago.2
Today, the Batwa still live in Rwanda, Burundi, Uganda and eastern Democratic Republic of Congo.
In each of these countries, they exist as a minority ethnic group living amongst the largely Bahutu and
Batutsi populations. In Uganda, their dominant neighbours are the Bafumbira and Bakiga peoples.
While accurate figures are difficult to determine, as estimates vary between different sources, it
is believed that approximately 6,700 Batwa now live within the present state boundaries of Uganda,

1 The findings of this chapter are based on a review of indigenous peoples’ participation in protected area management
conducted by Forest Peoples Programme in 2008. See Kidd and Zaninka 2008.
2 Taylor, Robertshaw and Marchant 2000.

Left: Bwindi Impenetrable National Park. Photo: Teseum (CC BY-NC 2.0)



with approximately half living in the south-west region of Uganda.® The Batwa in this region are
former inhabitants of the Bwindi, Mgahinga and Echuya forests, where they had lived since time
immemorial in coexistence with the environment and in full reliance on the forest for their physical,
economic, spiritual and social sustenance. Recently, however, they have suffered evictions and
exclusions from their forests, primarily for the creation of protected areas that were established
without their participation or their free, prior and informed consent.

As a result of their exclusion from their ancestral forests and the subsequent loss of their forest-
based livelihoods, the majority of Ugandan Batwa suffer severe isolation, discrimination and socio-
political exclusion. The Batwa’s customary rights to land have not been recognized in Uganda and
they have received little or no compensation for their losses, resulting in a situation where almost
half of the Batwa remain landless and virtually all live in absolute poverty. Aimost half of the Batwa
continue to squat on other people’s land whilst working for their non-Batwa masters in bonded
labour agreements. Those who live on land that has been donated by charities still continue to
suffer poorer levels of healthcare, education and employment than neighbouring ethnic groups.
Today, the Batwa’s political situation, on the margins of Ugandan society, is analogous to their
physical existence in settlements on the edges of their ancestral forests.

A history of protection

The British colonial administration first established protected areas within the Batwa’s forests in
the 1930s, measures which probably served to protect the forests from complete destruction by
the incoming cultivators and pastoralists who were eager to utilise the fertile lands. Nonetheless,
despite this infringement of their land rights, the Batwa continued to consider the forests as theirs,
to worship their ancestors there, and to use the forest to derive their livelihood and practise their
culture. The chief objective of the conservation measures was the protection and preservation
of the Mountain Gorilla and it seems that the initial colonial measures were contradicted by the
conservation measures that were to follow. In 1930, one administrator’s wife wrote that:

“The danger to gorilla to be apprehended from local Africans is very little... a Swedish
expedition offered the Kigezi mountain pygmies what to them was wealth to enlist their
services as hunters for a museum specimen. They met with a blank refusal. The flesh,
moreover, is considered by them as ‘an abomination.” To suggest eating it is an insult.
As regards the pelt, even the professional tanners will not touch it. They ‘would as soon
consent to flay a brother’s skin’.” 4

As such, the Batwa were not seen as a threat and their way of life went largely unhindered. Indeed,
early colonial administrators even championed the Batwa’s rights to live in these forests and
demanded legal protection to secure the Batwa’s continued well-being:

3 Uganda Bureau of Statistics 2002.
4 Phillipps 1930.
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Former Twa hunter demonstrating use of spear near Echuya forest, Uganda. Photo: Dorothy Jackson

“The killing of animals is necessary for [the Batwa’s] existence... The Batwa cannot be
restricted in their habituation of the area nor can their hunting habits be interfered with.
Fortunately they do not hunt the gorilla nor molest it in any way nor eat its flesh. Under such
circumstances it will be necessary to modify the park regulations. Though maintaining the
usual restrictions on visitors from outside, suitable modifications will be necessary in order
to permit the Batwa to continue hunting.” ®

In 1964, Bwindi followed Mgahinga® in becoming gazetted as an animal sanctuary. At the time, the
threats to the gorillas came from the great numbers of Batutsi and Bahutu who had entered the area
from northern Rwanda, and habitat destruction became the greatest danger to the gorillas.” It is unclear
how these earlier changes in protection affected the Batwa but, in 1964, Forest and Game Acts were
introduced in Uganda which had serious effects on their access to their forest resources. Residing,
hunting and farming were made illegal inside the park, as was the use of hunting dogs or the possession

5 Hingston 1931, p. 417.
6 Mgahinga was originally gazetted as a Gorilla Sanctuary in 1930.
7 Dart 1960, pp. 330-331.



of hunting weapons. Around this time, between 50 and 100 Batwa families were evicted from Bwindi.8
Enforcement of these laws suffered during the post-colonial troubles which blighted Uganda, however,
as government legislation was ignored. When the National Resistance Movement came to power in
1986, the stability it brought Uganda opened the door to various conservation interests, which took
over the work that had stalled during the civil war period. As early as 1988, the Uganda National Parks
department (UNP) presented a report to the Ugandan Cabinet proposing Bwindi as a National Park and,
in 1989, the process began that led to the creation of Bwindi Impenetrable National Park (Bwindi) and
Mgahinga Gorilla National Park (Mgahinga).® The establishment in 1991 of Bwindi and Mgahinga forests
as national parks resulted in the permanent eviction and exclusion of the Batwa from their homeland. At
this point in time, the previous infringement of their land rights was reinforced and their marginalisation
completed by the removal of their use and access rights to the forests. It should also be noted that, at
the very same time as these forests were being established as national parks, the Ugandan government
was preparing its nomination of Bwindi as a World Heritage site. In neither case did the mechanisms
employed to create Bwindi as a national park and a World Heritage site seek to include the Batwa’s
views, and the violation of their rights to their lands went unheard.

This path towards increasing levels of protection for these forests, and the corresponding
restrictions on access that such protection entailed, did not go unnoticed by the communities
surrounding these forests. In June 1990, a team comprising members of the UNP, Game Department
and World Wide Fund for Nature (WWF) carried out a public enquiry to provide recommendations
for the creation of a management plan for the proposed national park. The communities felt it vital
that nobody should lose any land as a result of Bwindi becoming a national park; that financial
benefits, particularly from employment, should accrue to the communities; that access should be
given for communities to collect forest resources, and that local communities should be involved
throughout the process." The injustice felt by the people affected by the proposed restrictions
led one community to ask: “Does the government care more about the gorillas than people?” and
further: “Tourists come from countries where they have killed their own animals. Why shouldn’t they
go to see animals in zoos instead of coming to Bwindi?""" The Batwa’s views were neither sampled
nor represented anywhere in the public enquiry.

The creation of Bwindi as a national park in 1991 went ahead with the insistence of government
officials and global conservation groups and, with the stroke of a pen, the Batwa became squatters
on their own land. Initially, these groups’ conservation method was firmly based on the ‘Fortress
Conservation’ model. Communities were seen as being the cause of forest degradation and so the
best way to conserve the forest was to exclude them from any contact. The Batwa and other local
people were no longer allowed to enter BINP and attempts to collect water and firewood were repelled.

Despite this initial policy, the early 90s also saw Bwindi pilot a new form of conservation that
positioned communities as an important component of conservation management. Whilst these
new forms of conservation brought success to some local communities around Bwindi, the Batwa

8 IUCN 1994.

9 Hamilton, Baranga and Tindigarukayo 1990, p. 16.
10 Ibid., pp. 32-41.

11 Ibid., pp. 39-40.
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were systematically excluded. Twenty years on since the creation of the national park, the Batwa
remain marginalised from the management of Bwindi, from any forms of benefit deriving from the
national park, and from the right to access and use the resources located inside the forests.

Batwa involvement in Bwindi Impenetrable National Park management
Social losses

At the time Bwindi was created, the Batwa — who were by far the people most heavily dependent
on the forest for their sustenance, livelihood and culture — were recognized as having been
particularly adversely affected, both socially, economically and culturally. The Global Environment
Facility (GEF) provided funding to Uganda to support the management of these national parks,
through the Mgahinga and Bwindi Impenetrable Forest Conservation Trust Fund, now known as
the Bwindi Mgahinga Conservation Trust, BMCT (the ‘Trust’). The 1995 Project Document for the
Conservation Trust states:

“When [Bwindi and Mgahinga] became Forest and Game Reserves in the 1930’s, with
human occupation and hunting formally banned, [the Batwa] began to shift out of the
shrinking forest area and began spending more time as share-croppers and labourers on
their neighbours’ farms. However, they still had access to many forest resources and the
forests continued to be economically and culturally important to them. The gazetting of the
areas as national parks has virtually eliminated access to these opportunities for all local
people, but the impact has been particularly harsh on the Batwa because they are landless
and economically and socially disadvantaged, and have few other resources or options.” 2

A comprehensive socio-economic assessment and consultation was not completed until 1996, after
the Trust had become fully operational. The resulting report recommended recognizing Batwa use
rights to certain resources in the parks and the right to access sacred sites, the allocation of forest
and farmland to evicted communities, capacity building, and educational, health and economic
assistance. However, these recommendations were not fully implemented and it required the
support of the Dutch government to provide funds for the Trust to acquire small parcels of land for
a small minority of Batwa. Whilst this was a helpful initiative, the amount of land bought for each
family was far below the recommended two acres per family and the land acquisition programme
closed down before land had been bought for all affected communities. Even with the support of
additional charity and church groups, around half of all Batwa are still landless. This places a large
number of Batwa at the mercy of neighbouring ethnic groups, who continue to discriminate against
them and who use the Batwa as farm labourers.

12 World Bank 1995.



Social benefits

Under the Wildlife Act, the UWA is obliged to allocate 20 percent of park entry fees paid by tourists
to local community initiatives through Community Protected Area Institutes (CPAls). However,
virtually all projects funded by this revenue-sharing scheme are social infrastructure projects such
as roads, schools and health facilities. These projects rarely benefit marginalised communities
such as the Batwa. For example, Batwa children face particular hurdles in accessing and staying
in school, and these obstacles have not been addressed by government. Further, in Bwindi, park
entry fees are rather insignificant compared to revenues from gorilla tracking permits, which are
currently around US$450 per person and likely to rise. Since 2004, a US$5 levy fee has been
collected from gorilla tracking permits, in favour of community development. Additionally, a US$4
community levy is being ‘set aside’ for additional community developments. It is hoped that these
funds will help to target Batwa communities but, on the evidence so far, the Batwa’s claims to the
benefits of this scheme are being marginalized by other sections of the community.

In 2011, after several years of negotiations and hard work, the UWA, Kisoro District Local
Government and the Batwa’s own NGO, the United Organisation for Batwa Development in
Uganda, signed a memorandum of understanding to begin a joint tourism project in Mgahinga
Gorilla National Park. This new project offers tourists the chance to visit the national park with
Batwa guides and learn about the Batwa history and culture of the forest. This venture is a huge
step forward in relations between the Batwa and the protected area managers and it is hoped that
similar opportunities may open up in neighbouring Bwindi.

Customary use

In terms of national legislation, the Wildlife Statute (1996) allows local communities to access
forests for traditional uses provided such uses are compatible with sustainable development. The
Statute also recognises the historical rights of persons who used to reside inside conservation
areas. These provisions, however, have yet to be implemented to a degree that benefits the Batwa.

Since 1993, the Government of Uganda has authorised a Multiple Use Programme (MUP)
in Bwindi, through which neighbouring communities are permitted (under memoranda of
understanding) to access medicinal plants, basketry materials and certain other non-timber forest
products. This MUP is now operating in 12 of the 24 parishes bordering Bwindi and the Multiple
Use Zones (MUZs) now cover approximately 20 percent of the forest area of Bwindi.

While these have, 1o some extent, been positive developments for some local communities, they remain
flawed in their implementation and have provided few benefits for the Batwa. In practice, there has been no
sustainable extraction of the Batwa’s culturally-specific resources within Bwindi. Firstly, the Government of
Uganda continues to operate under a power-relationship approach, with government officials holding all the
knowledge, information and decision-making powers and communities having little understanding of their
rights and virtually no real say in either process or outcomes. As one report notes:
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“Rather than entering into open-ended negotiations, with compromises made on both
sides, the quality of [the] process was limited by the willingness of park management to
concede (or even discuss) access to resources of any significant value.” '3

Another author regards the MUP as:

“...another form of state control over resources...with the protected area management
authority unwilling to trust resource users and subsequently to relinquish some of its
responsibilities and authority.” ™

Resource use thus continues to be treated as a privilege rather than a right, and this privilege is,
by most accounts, meagre at best.

Secondly, the small amount of resource use that does accrue to local communities is not adapted
to Batwa needs, and they are thus once again excluded and marginalised by the MUP. The MUP
has primarily helped local beekeepers and other local associations, which rarely include Batwa, to
engage in activities that are considered beneficial by the dominant society. With the exception of
wild yams, which are now being accessed by the Batwa in the last couple of years, the forest uses
considered critical by the Batwa community — including collecting firewood and building materials,
hunting small animals, fishing, collecting wild honey, mushrooms and fruit, and worshiping their
ancestors — have not been addressed by these programmes, despite being widely known. Their
forms of forest offtake are thus treated as illegal. Anumber of experts'® have recommended that the
Batwa, as the original inhabitants of the forest, the group with the greatest cultural dependence on
the forest and the community most adversely affected by conservation programmes, be treated as
a special group with special permission to access the forest in recognition of their rights. Additional
studies have reported that the extraction of wild yams and wild honey could be sustainably
managed; however, this advice has yet to be implemented.

The first comprehensive review of the memoranda of understanding (MoUs) since 1994 was
carried out in 2008. Whilst wild yams are now included in the new MoUs, wild honey and other
culturally-specific resources are still not included despite some resource extraction being supported
by research from the scientific community.

Participation in management

Bwindi Impenetrable National Park continues to be managed and administered with a top-down
approach by the Uganda Wildlife Authority (UWA), without any meaningful participation by the
Batwa. UWA has attempted to engage local communities around both Bwindi and Mgahinga

13 Mutebi 2003, p. 7.
14 Namara 2006, p. 58.
15 See for instance Kabananukye and Wily 1996.



through the appointment of representatives to Local Environmental Committees (LECs). The
selection process, however, which draws candidates from the local parish council committees
in surrounding areas, has institutionalised the exclusion of the Batwa, who are not represented
on these committees. The establishment of CPAls has similarly failed to enhance community
participation in general, since members feel they are simply surrogates of the protected area
managers and government administrators as opposed to meaningful and equal participants.
Further, these institutions have not involved the Batwa as the current mode of representation is
based on local government structures and thus requires prior participation in leadership structures
in which the Batwa are not represented.

World Heritage designation

The nomination of Bwindi as a World Heritage site was submitted to UNESCO by the Government
of Uganda in 1992. In its Advisory Body Evaluation of the nomination, IUCN suggested that Bwindi:

“...Is the most important area in Uganda for species conservation due to an exceptional
diversity that includes many Albertine Rift endemics. Bwindi has the highest diversity of
tree and fern species in East Africa, and may be the most important forest in Africa for
montane forest butterflies. Bwindi is also the home of nine globally threatened species,
including almost one half of the world’s population of mountain gorillas.” ®

In response, the World Heritage Committee in 1994 inscribed Bwindi as a World Heritage site
with the following justification: “The Committee inscribed this site which has one of the richest
faunal communities in East Africa, including almost half the population of the world’s mountain
gorillas, and one of Africa’s most important forests for butterflies and bird diversity.”"”

It is not known if the Batwa were consulted at the time of nomination and, if any were, there
is no evidence to confirm it. In [UCN’s Advisory Body Evaluation there is only one mention of the
Batwa, which damningly testifies to the Batwa’s then situation and predicament,

“The earliest evidence of forest clearance dates back 4,800 years, most likely due to the
presence of the Batwa (hunter-gatherer) people manipulating vegetation with fire. This is
the earliest evidence for cultivation anywhere in tropical Affica. It was not until approximately
2,000 years ago that Bantu agriculturalists arrived in the region. The extensive knowledge of
wild animals and plants possessed by the Batwa people is threatened with disappearance
unless their way of life is restored, or their knowledge condensed onto paper.” ®

16 IUCN 1994.

17 UNESCO 1995, p. 47. A retrospective Statement of Outstanding Universal Value was adopted by the Committee in
June 2011. See Doc. WHC-11/35.COM/BE.

18 IUCN 1994.
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The presence of the Batwa, and their inclusion in the nomination process, can best be inferred from
the Government of Uganda’s nomination document where, under the section outlining the justification
for including Bwindi as a World Heritage site, it is stated: “Cultural Property: Not Applicable™.” It seems,
then, that the Batwa and their rich cultural heritage were not considered by the government at the time.
Since Bwindi’s inscription as a World Heritage site, there has also been no mention of the Batwa in any
of the World Heritage Committee’s reporting on Bwindi, which continues to suggest that the Batwa to
this day are not included in the thoughts and actions of either the Government of Uganda or UNESCO.

Asaresultof their exclusion from both the nomination process and the continued management
of Bwindi, it would be difficult to suggest that the Batwa have benefited from Bwindi’s inclusion
as a World Heritage site. If anything, the inclusion of Bwindi has only served to offer yet another
example of their continued marginalisation from their ancestral territories and has added another
layer of management which they were not consulted on and did not consent to.

Discussion

Importantly, the concepts of indigeneity, management, participation and rights are proving difficult
to define in south-west Uganda and this is a cause of the continued gulf between policy and
practice. If the Batwa are to gain any benefits from World Heritage status, it is important that these
concepts are acknowledged and discussed, with their full participation.

Indigeneity

One of the crucial obstacles preventing the realisation of the rights of the Batwa is the definition
of indigeneity as understood by the Government of Uganda and protected area (PA) managers in
Uganda. In Ugandan law, the definition of an indigenous person is outlined in the constitution of
Uganda as anyone existing and residing within the borders of Uganda before 1926. As a result,
indigenous people in Uganda are both everyone - there are 56 different ethnic groups listed in the
constitution as indigenous in 1926 - and no-one in particular at the same time.

In the case of the Batwa, this failure to acknowledge their internationally recognised indigenous
status® has dramatic effects. On the one hand, when challenged to justify their support to indigenous

19 Government of Uganda 1992.

20 See, e.g., the Concluding Observations of the African Commission on Human and Peoples’ Rights on the 3rd Periodic
Report of the Republic of Uganda, in which the African Commission expresses its concern about “The apparent
lack of political will to take measures to realize the rights of indigenous populations especially the BATWA people
as guaranteed under the [African] Charter [on Human and Peoples’ Rights]” and “the exploitation, the discrimination
and the marginalization of indigenous populations, in particular the BATWA people of Uganda, who are deprived of
their ancestral lands and live without any land titles” (ACHPR 2009, paras. 21, 39). Also see the 2010 Report by the
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people, James Anaya to
the UN Human Rights Council, Chapter XXX (“Uganda: Situation of the Batwa people of southwest Uganda”), which
specifically addresses the situation in Bwindi; and CERD 2003, para. 14.



peoples in Uganda, the government and other agencies are able to highlight their support for local
communities surrounding Bwindi despite the fact that the internationally recognised indigenous Batwa
are not specifically targeted in any of the measures and are typically excluded. From the government’s
perspective, as all Ugandans are indigenous, their work with any Ugandan local communities
constitutes work with indigenous communities. A prime example is the case of the CPAls, which
currently have no Batwa participating in their structures. Because of the constitutionally understood
definition of indigeneity, the CPAIs are often quoted as being one way in which indigenous people are
involved in park management, despite the fact that no Batwa are involved in the process.

On the other hand, the government is able to refuse to specifically focus on or target the Batwa
because, by law, the Batwa are not the only indigenous people in Uganda and do not deserve the
particular attention they should otherwise receive as internationally recognised indigenous people.

Management

The next issue that prevents the effective participation of the Batwa in the management of Bwindi
is the way in which the term ‘management’ is understood by the government, PA managers and
civil society groups. The meaning of management may vary in terms of the degree of participation
being offered to communities. At one extreme is a community-centred approach that “transfers all
management responsibilities and full property rights over natural resources to communities at the
local level”2" At the other lies an approach that sees communities “not as proprietors of the nation’s
conservation estate but merely as its neighbours”.22 For many groups and agencies working in and
around Bwindi, management is rarely understood in terms other than benefit sharing or consultation.

Participation

This next issue follows on from the discussion above. Importantly, the question asked here is: what
does effective and meaningful participation actually mean? Some examples of ‘participation’ around
Bwindi include the consultations of local communities before the creation of the management plans,
the various benefit mechanisms and the MUP, whereby local communities identify the resources to
be harvested, agree the offtake amount and then manage the sustainable extraction of the resource.

In practice, however, while the communities may identify the desired resources it is the UWA
that takes the ultimate decision as to which resources are harvested and, despite the UWA claiming
that the local communities agree on the offtake quotas, the actual amounts of harvestable resources
are decided by scientific research into sustainable extraction amounts.

Itis therefore doubtful whether these measures constitute effective and meaningful participation,
and instead constitute token handouts that do not go far enough to actively engage the Batwa in
meaningful participation. As Hulme and Murphree note of conservation policy more generally:

21 Hulme and Murphree 1999, pp. 278 ff.
22  Ibid.
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“While the labels of community conservation and community-based conservation have
become widely used this is, to a significant degree, because of the positive image generated
by the idea of ‘community’ rather than because of their accuracy.” %

Rights vs. privileges

The participation of the Batwa and local communities is often called into question by the continued
research being conducted into whether benefit sharing and collaborative management have been
able to decrease the illegal resource use of local communities around Bwindi. Many agencies and
actors working in and around Bwindi only acknowledge the need to specifically target the Batwa
because they see the Batwa as the biggest threat to biodiversity and not because of any inherent right
the Batwa may have. This understanding of participation begs the question of what is ‘appropriate’
and who gets to decide? This further suggests that what constitutes the effective and meaningful
participation of indigenous peoples in PA management is a subjective decision that is most often
made by PA managers and conservationists. From the experience of the Batwa around Bwindi, the
involvement of indigenous people is seen by most PA managers as a privilege that is facilitated by the
PA managers rather than a right which the Batwa have that does not require the privilege of others.

Recommendations

The Batwa must be included in the decision-making processes of Bwindi as a World Heritage site
so that they can help to shape and inform Bwindi’s future direction. Ultimately, such involvement
requires fundamental changes in the way in which the Batwa are involved in protected area
management across the board. These changes include the following:

e Acommitment must be promoted at all levels of government to view communities as equal
partners in development and conservation. Stronger mechanisms are needed for their
participation, including the direct involvement of indigenous Batwa people in project design
and implementation and the administration of funds.

» Batwa communities should be recognized by government as a special group whose rights
to access and use of their ancestral lands must be protected when establishing and
implementing national legislation and policy. Where rights are being violated, legal action
should be considered.

* Building on the numerous existing studies, government should develop and implement, in
consultation with the Batwa, a targeted ‘Batwa and Protected Areas programme’ that
recognises and addresses Batwa needs and realities, including:

— Their unique historical land and resource rights in respect of their ancestral lands, with
reference to international human rights law;

23 Ibid., p. 283.



— Their particular cultural and socio-economic needs in respect of forest resource use
and access.

e Government should urgently implement a targeted and long-term programme, developed
in consultation with the Batwa, to increase the Batwa’s capacity to participate in decision-
making bodies and processes, including:

Culturally-appropriate initiatives to improve Batwa access to education;

— Adult literacy programmes;

— Batwa community sensitisation and consultations on collaborative park management;

— Improved access to information for Batwa on protected area managementin appropriate
languages and formats;

— Training and support for Batwa communities to strongly and independently represent
themselves;

— In tandem with the above measures, the adoption or creation of PA management
structures which are more inclusive and sensitive to the capacity of the Batwa.

* In partnership with the Ugandan government and the Uganda Wildlife Authority, the World
Heritage Committee should immediately carry out a review of Bwindi Impenetrable National
Park to ensure that the rights of the Batwa are being upheld and enshrined in its World
Heritage status. Where these rights are being violated, immediate steps should be taken to
redress the situation.

e Againin full collaboration with the Ugandan state, and in order to recognize the unique culture
of the Batwa, the World Heritage Committee should review Bwindi’s status as a site of natural
importance and seek to have Bwindi relisted as a site of both cultural and natural importance.

While certain frameworks exist, and there is growing recognition of community rights in relation to
protected areas, the genuine participation of the Batwa, based on a position of equality, remains
illusory in Uganda. Government authorities continue to act in a paternalistic manner and merely
pass on a few responsibilities to communities rather than empowering the Batwa to be active
partners in decision-making and implementation.

The Batwa, in particular, continue to suffer multiple layers of marginalisation in protected area
management. Not only were they arbitrarily evicted from their homeland, thereby suffering the greatest
injustice, they also now receive the least attention from government in the ongoing efforts to make
protected area management more socially responsible. From the example of Bwindi, it is clear that
despite the call for a new conservation paradigm, and a new set of standards that reflect such a call,
in practice, protected area managers still perceive the Batwa as external to the conservation agenda.

Despite this, in 2011 two important opportunities have opened up which will hopefully provide
a new framework for relationships between the Batwa and protected area managers. Firstly, the
joint tourism venture in neighbouring Mgahinga offers a chance for the Batwa’s unique cultural

24 See in particular [IUCN World Parks Congress 2003 (Durban Action Plan); CBD 2004 (Programme of Work on
Protected Areas); and the resolutions on indigenous peoples adopted at the 4th IUCN World Conservation Congress
in Barcelona, 2008 (Resolutions 4.049-4.056).
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Batwa cultural mapping of important sites in Bwindi.
Photo: United Organisation for Batwa Development in Uganda

knowledge and heritage to be included in the ongoing conservation of these forests. If this venture
proves successful, it could lead to broader relationships that go beyond tourism revenue and allow
for meaningful participation in the management and future of Bwindi.

Secondly, the Batwa’s own NGO in Uganda, the United Organisation for Batwa Development
in Uganda, supported Batwa communities to carry out a month long cultural mapping of Bwindi
Impenetrable National Park. For the first time, the mapping process allowed over 100 Batwa from
the ten communities neighbouring Bwindi to apply their traditional knowledge and heritage to a
three-dimensional model of their ancestral lands. Some of the information documented included
the location of sacred sites and burial sites within the national park as well as the locations of some
of the Batwa’s most cherished resources, such as wild honey, wild yams and medicinal herbs.
The completed model stands as testimony to their extensive knowledge and attachment to Bwindi
forest and offers a real chance for protected area managers to finally include such knowledge in the
future management of Bwindi. The Batwa hope that this model will, among other things, help them
access employment and resources within the park and help them develop a more meaningful role
inits continued management. It is opportunities such as these that need to be grasped by protected
area managers so that the injustices of the past can be redressed in significant and meaningful
ways. If this can be done, the potential is there for a new and more equitable future to be realized
whereby the Batwa are acknowledged as essential to the conservation of the heritage contained
in Bwindi Impenetrable National Park. @)
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Ignoring Indigenous Peoples’ Rights:
The Case of Lake Bogoria’s Designation as
a UNESCO World Heritage Site

Korir Sing’'Oei Abraham

Introduction

he ‘Kenya Lake System in the Great Rift Valley’ was added to UNESCQO’s World Heritage

List in June 2011 during the World Heritage Committee’s 35" ordinary session at UNESCO
Headquarters in Paris. The ‘serial’ World Heritage site' covers a total area of 32,034 hectares and
comprises three alkaline lakes, together with their surrounding territories, on the floor of the Great
Rift Valley in Kenya: Lake Bogoria (10,700 ha), Lake Nakuru (18,800 ha) and Lake Elementaita
(2,534 ha). The focus of this chapter is Lake Bogoria, located some 100 km to the north of the
other two lakes.

1 ‘Serial’ sites are those World Heritage sites that consist of two or more geographically separate component parts.

Left: Endorois men celebrating the 2010 ruling of the African Commission on Human and Peoples’ Rights calling for the
restitution of Endorois ancestral lands around Lake Bogoria. Photo: Lewis Davies



The three lakes are home to an exceptional diversity of birds, including enormous flocks of
Lesser Flamingos, and contain important populations of numerous threatened bird as well as
mammal species. They are surrounded by hot springs, geysers and the steep escarpment of the
Rift Valley with its volcanic outcrops. Because of its exceptional scenery and geological, ecological
and biological features, the serial site was inscribed on the World Heritage List as a natural site with
reference to criteria (vii), (ix) and (x).2 The three lakes have also each been internationally
recognized as wetlands of international importance under the 1971 Ramsar Convention on
Wetlands.

Under national law, Lake Elementaita is protected as a National Wildlife Sanctuary, while Lake
Nakuru is a National Park and Lake Bogoria a National Reserve. Geographically, the Kenya Lake
System lies within the former Rift Valley Province. Under the new administrative set-up provided by
the 2010 Kenyan Constitution, the Lake System straddles two counties, with both Lake Elementaita
and Lake Nakuru located within Nakuru County and Lake Bogoria lying within Baringo County.®

The area is occupied by several ethnic groups, including two distinct indigenous groups: the
Endorois and the Maasai. The other ethnic groups who live in this region are the Agikuyu, Kipsigis,
Tugen and Pokot, as well as a sprinkling of other ethnic groups, especially within the cosmopolitan
Nakuru town.* The focus of this chapter shall be exclusively confined to the indigenous Endorois
community, who live around Lake Bogoria within Baringo County.

The Endorois number approximately 60,000 people. The community is, and always has been,
largely pastoralist with a strong sense of communal access to natural resources. lts leadership is
entrusted to elders. The communal lifestyle and social cohesion of the Endorois is illustrated by the
way in which they rely on a representative organization, the Endorois Welfare Council (founded in
1996), as the medium through which they channel their grievances. The Endorois’ communal
lifestyle is quite resilient and has weathered many storms over the years. This resilience was
particularly evident in the face of adversity visited upon the community when the Government of
Kenya forcefully evicted them from their area of habitation on the shores of Lake Bogoria after the
Lake Bogoria Game Reserve was created in 1973. The eviction rapidly forced the community into
abject poverty, from which they have yet to recover. Beginning in the 1990s, the Endorois began to
challenge the legality of their eviction in the courts, first at the domestic level and later at the African
Commission on Human and Peoples’ Rights (ACHPR), which in 2009 issued a landmark ruling in
the community’s favour, laying new ground for the defence of the traditional and customary land
rights of indigenous peoples throughout Africa.®

The area around Lake Bogoria is of great social, economic and cultural significance to the
Endorois community. From an economic standpoint, the lake provides water and the area’s fertile
soil provides green pasture as well as medicinal salt lick for the community’s livestock, keeping the

2 World Heritage Committee Decision 35 COM 8B.6 (2011).

3 See the First Schedule of the new Kenyan Constitution, promulgated on 27 August 2010. The counties envisioned by
the 2010 Constitution are supposed to become fully operational after the 2012 general elections.

4 Koigi wa Wamwere 2010.

5 ACHPR 2009, Decision on Communication 276/2003, Centre for Minority Rights Development (CEMIRIDE) and
Minority Rights Group International (MRG) on behalf of Endorois Welfare Council v Kenya.
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Flamingos and zebras on the shores of Lake Bogoria. The massed congregations of flamingos on the shores
of Lake Bogoria are one of the main reasons for the lake’s listing as a World Heritage site and a significant
attraction drawing tourists to the park. Photo: Geoffroy Mauvais, IUCN (CC BY-NC-SA 2.0)

cattle healthy and the community’s pastoralist enterprise alive. Further, from a social perspective,
the lake epitomizes the community’s religious and other traditional practices, given that the areas
contiguous to the lake provide the community with sacred prayer sites, venues for initiation rites
such as circumcision rituals, and grounds for hosting the periodic assembly of the community,
where norms are enacted and given force. The spirits of every dead member of the community are
believed to repose within the lake, irrespective of where the person was buried.® In addition to the
lake itself, members of the community also regard the neighbouring Mochongoi Forest as sacred
ground, which they consider as their birthplace.” Thus, the landscape upon which the community’s
livelihood derives is important for their social, cultural as well as spiritual needs.

The eviction of the Endorois from Lake Bogoria Game Reserve

While all three lakes are protected under national law, this paper shall confine itself to the Lake
Bogoria Game Reserve. This is because, out of the three lakes, Lake Bogoria is the one whose
protection efforts have had the most far-reaching effects upon the Endorois indigenous community.
Lake Bogoria Game Reserve was established in 1973, through the declaration of Legal Notice

6  World Wildlife Federation 2004, p.16, para. 2.1.10.2.
7 lbid.



Number 239, as “Lake Hannington National Reserve”. The name of the reserve was changed one
year later, through another Legal Notice, to Lake Bogoria Game Reserve.®

The establishment of the Reserve was not without controversy; a controversy that persists to
this day. During the colonial period, the land around Lake Bogoria was part of the Suk-Kamasia
hative reserve’ and was reserved for the sole use of the native community in the area, the Endorois.
At Kenyan independence, in 1963, native reserves were converted into Trust Lands. Such lands
were vested upon the respective local authorities (county councils) in trust for the people ‘ordinarily
resident’ (a term of art meaning the native community of the area).® The particular local authorities
in which the land around Lake Bogoria was vested were the County Councils of Baringo and
Koibatek. These two county councils were thus entrusted to manage the land and its attendant
resources for the benefit and on behalf of the members of the Endorois community as well as the
other communities who ordinarily resided within the area in question.

The process by which the government extinguished the proprietary interests within Trust Lands
was known as ‘setting apart’. This process was provided for by section 117 of the old Constitution™
as read together with the Trust Land Act.” The process of setting apart could be initiated by the
local authority under which the land in question was situated or the President of the Republic.

Beginning in 1973, the government designated the most important of Endorois lands as a
game reserve. This decision was not preceded by consultation in good faith through the
representative institutions of the affected community, in line with today’s international standards
affirming the right of indigenous peoples to effectively participate in decisions that affect them. " All
that happened was unilateral and undocumented promises made by the government ostensibly to
ameliorate the resulting vulnerabilities arising from the group’s impending displacement. Unfettered
access to Lake Bogoria, construction of cattle dips, building of schools and, most importantly,
relocation to land of equal value, constituted the most significant promises made by state officials
to the community leadership.™ The state did not extend any real choice to the community, and did
not extend an invitation to it o reject, amend or accept the proposed development intervention. The
removal of the community from Lake Bogoria in this context of unequal bargaining power and

8  No. 270 of 1974.

9  Section 115, Constitution of Kenya (repealed in 2010).

10  These two county councils have since been combined into a single entity, the Baringo County Government, which has
absorbed their responsibilities and authorities.

11 The effect of ‘setting apart’ in law was clear: “Where a county council has set apart an area of land in pursuance of
this section, any rights, interests or other benefits in respect of that land that were previously vested in a tribe, group,
family or individual under African customary law shall be extinguished.” Section 117(2) Constitution of Kenya (repealed
in2010).

12 Chapter 288, Laws of Kenya.

13 See e.g., UN Declaration on the Rights of Indigenous Peoples (2007), Art. 18; ILO Convention (No. 169) concerning
Indigenous and Tribal Peoples in Independent Countries (1989), Art. 6; Committee on the Elimination of Racial
Discrimination, General Recommendation No. 23: Indigenous Peoples (1997), para. 4(d); and UN Expert Mechanism
on the Rights of Indigenous Peoples, Expert Mechanism Advice No. 2 (2011): Indigenous peoples and the right to
participate in decision-making.

14 See Witness Statement of Richard Arap Yegon, dated 15 August 2005 (on file with author) submitted in support of the
Endorois Communication before the African Commission.
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coercion was neither consensual nor based on an informed appreciation of the scope of the state’s
intrusion into the community’s livelihood.

The establishment of the game reserve within the area inhabited by the Endorois community
marked a turning point in the rhythm of their lives and livelihoods. This is because the game reserve
is a protected area where access of people and livestock is restricted. Consequently, the members
of the community and their livestock were denied access to the lake and the surrounding areas.
This meant the community’s livelihood, heavily dependent on mobile livestock keeping, was directly
and seriously threatened. The lack of access to their lands and resources, on which they relied to
sustain their livelihoods, formed the basis upon which the community instituted the legal action both
at the Kenyan High Court and at the African Commission on Human and Peoples’ Rights (see
below).

The marginalization of the Endorois in the management of Lake Bogoria
Game Reserve

Background

The management of wildlife protected areas is generally the preserve of the state, through a
parastatal organization, the Kenya Wildlife Service (KWS). The Kenya Wildlife Service is a creation
of the Wildlife (Conservation and Management) Act.'® Under this law, there are three regimes of
wildlife protection, namely: National Parks, National Reserves and Local Sanctuaries. National
Parks are under the direct management of the KWS while National Reserves are managed
and controlled by the local authorities within whose jurisdictions they are located (although
according to national policy set by the KWS). Local sanctuaries are privately-owned ranches. The
role of indigenous communities, and indeed any communities, in the decision-making over the
management of protected areas in Kenya is thus very restricted. This is because the exclusive role
of either the KWS or the local authorities is imposed by the operation of the law. Local authorities
(recently reformed into county governments) are sub-national units with their own governance
structures, which provide social services within their area of jurisdiction and also manage certain
natural resources on behalf of the residents who are ordinarily resident within the area in question,
operating under the laws of the state.

Lake Bogoria Game Reserve, the establishment of which displaced the Endorois indigenous
community, is a National Reserve. Consequently, its management and control falls within the
jurisdiction of the relevant local authority or county government. During its creation, this was the
County Council of Baringo, and is now the Baringo County Government.'®

15 Chapter 376, Laws of Kenya.

16 In the late 20™ century Baringo was divided into two separate Councils, the Baringo and Koibatek County Councils,
although this division has been reversed back and the local authority is now the recombined Baringo County
Government.



The Endorois community lacks direct participation in and control over the management of this
protected area. Instead, the community has to contend with an indirect role in the decision-making
over the management, through their elected representatives in the county councils (the county
councils are controlled by councillors elected during General Elections). The role of the Endorois
community in decision-making regarding the Game Reserve is therefore very limited and their input
is predicated only upon the role of the county councillors. This indirect role of the Endorois
community is premised upon the fallacy that democratic elections ensure an effective participation
of indigenous communities in the management of protected areas in Kenya.” Even though the
democratic process does allow for some form of participation, international standards on effective
representation require that indigenous peoples themselves be allowed to determine the procedures
for choosing their own representatives in the state’s governing bodies (whether traditional or
otherwise).'

Further, two fallacies regarding the indirect representation of indigenous peoples emerge.
Firstly, most of the indigenous communities are numerically disadvantaged and not able to make
an electoral impact within their areas.”® As a consequence, such communities are usually under-
represented and hence unable to influence the management and decision-making within the
councils. This means that they are excluded from playing the active roles that one would expect
them to play as major stakeholders and rights holders within the respective protected sites.
Secondly, there is simply no guarantee that the decisions to be made or taken by the elected
representatives will always be in tandem with the requirements of the community. Processes such
as the elaboration of management plans are usually devoid of consultations between the county
councils (and/or the KWS) on the one hand and the local communities on the other. Elected
councillors, even those with the support of the community, are not mandated to represent the
Endorois specifically but rather to fulfil the usual democratic mandate of representing their
constituency as a whole. This does not provide the Endorois with representative participation in the
county councils, nor does it enable enjoyment of the right to effective participation in decision-
making as outlined in the UN Declaration on the Rights of Indigenous Peoples. In a nutshell, then,
the present governance structures do not ensure the adequate, informed and effective participation
of indigenous peoples.

17 For instance, in the context of the African Commission on Human and Peoples’ Rights, the Government of Kenya has
argued ‘that the community is represented in the Country Council by its elected councillors, therefore presenting the
community the opportunity to always be represented in the forum where decisions are made pertaining to development”
(ACHPR 2009, para 276).

18 See United Nations Declaration on the Rights of Indigenous Peaples, Art. 18: “Indigenous peoples have the right to
participate in decision-making in matters which would affect their rights, through representatives chosen by themselves
in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making
institutions.”

19 For instance, the population of the Endorois community is estimated as being just about 60,000 people. Political and
administrative boundaries have been created in such a way as to fracture the community into several constituencies,
thereby making it difficult for the community to be represented by one of their own in parliament.
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Non-recognition of the Endorois’ own decision-making institutions

The Endorois community is strongly communal. The community’s decision-making structures
revolve around an institution known as the Endorois Welfare Council (EWC). Its decision-making
process is a deliberative process that takes place under the auspices of the EWC. However, like
the rest of the ethnic-based institutions in Kenya, the EWC was denied registration by the Kenyan
government during the 24 long years of President Moi’s rule between 1979 and 2003. This left the
Endorois community without any recognized avenue through which it could deliberate on, make or
communicate community decisions to the government.

The government’s refusal to register the Endorois Welfare Council was also one of the reasons
that informed the community’s decision to seek legal redress. Numerous attempts by the community
to have the EWC registered were unsuccessful. The African Commission on Human and Peoples’
Rights has noted that the lack of registration for the EWC has denied the community the right to fair
and legitimate consultation:

“The EWC, the representative body of the Endorois community, have been refused
registration, thus denying the right of the Endorois to fair and legitimate consultation. The
Complainants further allege that the failure to register the EWC has often led to illegitimate
consultations taking place, with the authorities selecting particular individuals to lend their
consent ‘on behalf’ of the community.” 2°

Taking cognizance of this shortcoming, the African Commission recommended that the Government
of Kenya grant registration to the EWC so as to enable the community to effectively participate in
decisions and development processes affecting their territory.?!

While the EWC has enjoyed, and continues to enjoy, great authority and credibility as the
community’s decision-making organization, negotiating group and mouthpiece, some dissenting
voices have emerged.?? The dissenting voices, receiving tacit encouragement from the state,®
have objected to the validity of the EWC as the community’s sole interlocutor vis-a-vis the state.
Consequent upon this, the effectiveness of the EWC’s engagement has been severely tested. The
apparent divisions, while not effectively weakening the community’s ability to mount advocacy
initiatives and engage the authorities on matters relating to their economic welfare, have been used
as an excuse by the state and its agencies to do less than would otherwise be expected. This
especially relates to Lake Bogoria Game Reserve.*

20 ACHPR 2009, Decision on Communication 276/2003, para. 280.

21 Recommendation 1(e) of the African Commission on p. 178.

22 Okoth 2011.

23 The Kenyan government sponsored some members of the Endorois community to denounce the community’s efforts
at the African Commission and to present a documentary that was designed to portray the community as either having
fully embraced modernity or having been well integrated into national development.

24 Okoth 2011.



Lack of recognition of Endorois land, resource and usage rights

For most indigenous communities in Kenya, both the use of and access to land and land-based
resources was, and remains, customary. The customary mode of such access has usually been
what is sometimes termed ‘the communal type’.?® Under this mode of access, each member of
the community has the right to use the land in perpetuity on the condition that proper land-use
practices that ensure inter-generational equity are pursued. This is the form of land tenure that the
Endorois community practices.®

Under the old Constitution, private (individual) land tenure was considered superior to other
forms of land tenure, such as the communal title. This was largely due to the fact that private tenure
accorded the rights holder an indefeasible registered title.?” In contrast, the communal (customary)
tenure did not offer registered title to the users. In fact, the communal form of land tenure was
largely practised within the Trust Lands as set out in section 114-118 of the old Constitution.

One of the most important recent achievements precipitated by the country’s new Constitution,
adopted in 2010, has been the elevation of communal (customary) tenure to the same level as
private (individual) tenure. The 2010 Constitution categorizes land into public, private and
community land.?® The entry point for communal land tenure is through the category of community
land. Based on this elevated status of communal tenure, the customary land and resource rights
and the land-use systems of indigenous communities stand a real chance of being respected if
enabling legislation is enacted. However, legislation to give effect to these constitutional provisions
has not yet been enacted by parliament due to vested interests in land. Consequently during this
transitional period — which could stretch to five years if political commitment is lacking — many
institutions continue to deal with land that could potentially be protected as community land as if
such lands were still solely under the complete legal authority of the county councils, deliberately
forgetting or de-emphasizing the need for community consultations. For instance, in the course of
seeking the designation of Lake Bogoria as a World Heritage site, KWS relied entirely on the Lake
Bogoria National Reserve Integrated Management Plan 2007-2012, and did not factor in the effects
of the new Constitution on this strategy.

In this Management Plan, the only hint of the existence of the Endorois is a reference to the
community’s Cultural Centre, which is only mentioned because it “has traditional artifacts and
resident traditional dancers’ troupes” that may be of interest to visitors.?? The Management Plan
sees no role for the Endorois’ communal organizations and structures in developing consensus
around the implementation and formulation of conservation and management measures, instead
proposing a reliance on ‘“inter-sectoral” and ‘“interdisciplinary teams”.* Assuming that this

25 Garner 2004.

26 See ACHPR 2009, para. 16.

27 Section 28 of The Registered Land Act, Chapter 300, Laws of Kenya.
28 See Articles 61-64 of Constitution of Kenya, 2010.

29 Baringo County Council and Koibatek County Council 2007, p. 19.
30 Ibid., p. 23.
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Management Plan will form the basis for securing compliance with the UNESCO World Heritage
Convention, it will no doubt result in the exclusion or, at most, the marginal participation of the
Endorois in the decision-making regarding the World Heritage site.

More disconcertingly, Kenya appears to be using the designation of Lake Bogoria as a World
Heritage site merely as a political cover to further deprive the community of its rights to the land.
The acts of the Kenyan State, if properly examined, are incompatible with the professed intent to
protect the natural beauty of the Kenya Lake System. For instance, the state, through its geothermal
energy generation company, KENGEN, has invited bids for investment in electricity generating
plants using steam within the Bogoria-Silali area (again without the consent of the Endorois).*' This
action by the state is worrying, considering that it not only violates the land and resource rights of
the Endorois community but also threatens the objectives of conserving the Kenya Lake System’s
natural beauty, both flora and fauna. This action may be interpreted in two ways. First, that itis a
poignant indication that the state has not fully appreciated the need to fully co-operate with
indigenous communities as rights holders. In the state’s view, the community is just like any other
stakeholder, whose rights and interests can be conveniently dispensed with. Second, that the
state’s actionis anindication that national developmentinterests (i.e. geothermal energy production)
will always trump community rights or environmental concerns. From a sustainable development
perspective, these remain worrying conclusions.

At the same time as Endorois land is being tacitly licensed for the production of alternative
energy needed for national development, grazing easements and other access rights of the
Endorois, which the government is obligated to ensure according to the African Commission’s
decision,*® continue to be severely restricted, discretionary and uncertain. The Endorois continue
to face the grave situation described by the Commission as constituting “limited access to Lake
Bogoria for grazing their cattle, for religious purposes, and for collecting traditional herbs... [T]he
lack of legal certainty surrounding access rights and rights of usage renders the Endorois completely
dependent on the Game Reserve authority’s discretion to grant these rights on an ad hoc basis.”™
One positive development, however, was the permission granted to the Endorois in February 2010
to host a high-profile cultural festival to formally receive the decision of the African Commission and
celebrate their victory. The ceremony of returning to their land “was full of elaborate rituals”, as The
Standardreported. “The community’s elders — old men with grey hair, others with countable strands
of hair - led the community into reconciling and reuniting with their ancestors at the shores of the
lake.” Old women who had become alienated from their soil and community life courtesy of the
forced displacement, “reconnected by brushing and braiding their hair — perhaps a ritual in the past
as they collected firewood along the shores of the lake...” %

31 Okoth 2011; Senelwa 2011.

32 ACHPR 2009, Decision on Communication 276/2003, para. 298 and Recommendation 1(b) on p. 178.
33 Ibid., para. 15.

34 Kiprotich 2010.



Lack of benefit-sharing

Kenyais renowned forits great wildlife and biodiversity, hence its position as a top international tourist
destination. Most of the wildlife is conserved within the country’s National Parks, Game Reserves
and the Local Sanctuaries established within the Wildlife (Conservation and Management) Act.*
Tourism has, over the years, shot up to become one of the country’s topmost foreign exchange
earners. In fact, according to Central Bank figures from 2008, tourism ranked as the second most
important foreign exchange earner after the horticulture industry, with a net income of Kshs 65.4
billion (US $1.04 billion).3

While it cannot be denied that the protected areas have been an economic boon to the national
government, itis equally true that the economic benefits generated have not been equitably shared.
In particular, there have long been murmurs among the indigenous people within the Kenya Lake
System area, especially the Endorois community, regarding the lack of a benefit-sharing
mechanism. During the establishment of the Lake Bogoria Game Reserve, the Kenyan government
promised members of the community that they would benefit from jobs and other social amenities.
The government did not keep its promise to the indigenous community. Consequently, the members
of the community have contested their eviction and the lack of direct economic benefits to their
kinsmen.

The lack of benefit sharing from the economic activities within the Lake Bogoria Game
Reserve became a constant source of irritation in the relationship between the government and the
indigenous community. In fact, among the legal claims raised by the community before the High
Court of Kenya, it stood out more prominently than the rest. In dismissing the community’s quest
for benefit sharing, the court observed that “the law did not allow individuals to benefit from such a
resource simply because they happen to be born close to the natural resource.”” The reasoning
here is clear: there was no legal obligation on the state to ensure that communities directly benefit
from revenue accruing from protected areas in their locality. In contrast, and cognizant of the
failure of government revenue redistribution systems, the African Commission directed that the
Government of Kenya pay royalties to members of the community from the economic activities
(read: tourism and ruby mining) that derive from the Game Reserve.®

Lack of training and capacity building for the indigenous community

The management of wildlife protected areas in Kenya is a preserve of the Kenya Wildlife Service,
local authorities and private individuals. More often than not, training in management of the protected

35 Chapter 376, Laws of Kenya.

36 Kimathi 2008.

37  William Ngasia and Others v Baringo County Council and Others, High Court Miscellaneous Civil Case No. 159 of
1999.

38 See recommendation 1(d) of the Endorois decision (ACHPR 2009, p.178).
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areas is a preserve of the officers of the KWS and local authorities. There is very little evidence
of support and training for the local communities, especially not the indigenous communities. As
a matter of course, therefore, the roles that such communities play in the management of the
protected areas, if any, remains largely peripheral since their own expertise and potential remain
largely untapped.

However, where private partnerships between communities and investors have led to the
development of wildlife conservancies, community members are often beneficiaries of conservation-
related training. For instance, the Northern Rangeland Trust (NRT), active in Isiolo, Samburu and
Laikipia districts, recruits “skilled management staff with high standards of training” while availing
“further education... to Community Conservancy staff.” For the most part, staff employed by NRT
are from the local population, mainly Samburu and Borana communities.* In contrast, few if any
initiatives to increase the skills of the Endorois in wildlife conservation specifically, or in the
hospitality industry generally, have been witnessed. Indeed, the community has watched with
dismay as the main hotel in the reserve, the Lake Bogoria Hotel and Spa, has continued to pass
over the community when it comes to employment opportunities, instead preferring dominant
groups from the district on the grounds that these latter are better educated.

The landmark ruling of the African Commission on Human and Peoples’
Rights (2010)

The forceful eviction of the Endorois from Lake Bogoria caused much suffering to the community and
threatened its cultural integrity and economic survival due to the deaths of thousands of livestock as a
result of the loss of grazing grounds. Consequently, the creation of the Lake Bogoria Game Reserve
is a phenomenon that has become the subject of numerous political and legal battles both within the
Kenyan court system as well as at the African Commission on Human and Peoples’ Rights. On the
domestic front, the community was unsuccessful in challenging the government’s decision to evict
them to pave way for the establishment of the Lake Bogoria Game Reserve. This was the reality the
community had to grapple with through the outcome of the case of William Yatich Sitetalia & others
v. Baringo County Council & others.“* The unfavourable result in this case impelled the community to
turn to the African Commission, whose decision, delivered in November 2009 (and adopted by the
African Union on 2 February 2010), was in the community’s favour.

The Commission found that the Endorois’ forced eviction from their ancestral lands and the
failure to adequately involve them in the management, benefit sharing and decision making of the
reserve had violated their right to practise their religion, their right to property, their right to culture,
their rights to free disposition of natural resources and their right to development (Articles 1, 8, 14,
17, 21 and 22 of the African Charter on Human and Peoples’ Rights). It recommended that the
government:

39 Northern Rangelands Trust 2012.
40 High Court Civil Case No.183 of 2000.



“a) Recognise rights of ownership to the Endorois and Restitute Endorois ancestral land.

b) Ensure that the Endorois community has unrestricted access to Lake Bogoria and
surrounding sites for religious and cultural rites and for grazing their cattle.

c) Pay adequate compensation to the community for all the loss suffered.

d) Pay royalties to the Endorois from existing economic activities and ensure that they benefit
from employment possibilities within the Reserve.

e) Grant registration to the Endorois Welfare Committee.

f) Engage in dialogue with the Complainants for the effective implementation of these
recommendations.

g) Report on the implementation of these recommendations within three months from the date
of notification.” 4!

In finding against the Government of Kenya, and that the Endorois community had suffered a
violation of its right to development, the African Commission stressed that the Government of Kenya
“is obligated to ensure that the Endorois are not left out of the development process or benefits”
and that “[c]losely allied with the right to development is the issue of participation”.* Development
should result in the empowerment of the Endorois and an improvement in their capabilities and
choices, the Commission noted, in order for their right to development to be realized.” If, therefore,
the Government of Kenya had “allowed conditions to facilitate the right to development as in the
African Charter, the development of the Game Reserve would have increased the capabilities of
the Endorois, as they would have had a possibility to benefit from the Game Reserve.” However,
the African Commission is convinced that the Endorois “have faced substantive losses” as a result
of the establishment of the Reserve, including “the actual loss in well-being and the denial of
benefits accruing from the Game Reserve. Furthermore, the Endorois have faced a significant
loss in choice since their eviction from the land.” In particular, “the forced evictions eliminated any
choice as to where they would live”.* On the issue of participation, the Commission agreed with

41 ACHPR 2009, Decision on Communication 276/2003, p. 178, Recommendations. The legal effect of the Commission’s
recommendations can be derived from Article 27 of the Vienna Convention on the Law of Treaties (VCLT), 11155
U.N.T.S. 331(1980). In International Pen and Others (on behalf of Saro Wiwa) v Nigeria, Communication 154/96, the
Commission noted that non-compliance with provisional measures issued under Article 111 of the Commission’s Rules
of Procedure constituted a violation of Article 1 of the African Charter (see para 122 of the decision). In reflecting on
this failure, the Commission echoes the VCLT thus: “The Nigeria government itself recognizes that human rights are
no longer solely a matter of domestic concern... once ratified, state parties to the Charter are legally bound to its
provisions...” (para. 116). In 2010, the Commission adopted new rules of procedure that provide both a comprehensive
follow-up process for the recommendations it makes, and establish a process to refer cases to the African Court
where implementation does not result. Under Rule 115 of the Commission’s new rules, there are specific timelines for
states to respond to the Commission on matters of implementation. Previously, at its 40" session (November 2006),
the Commission had adopted a Resolution on the Importance of the Implementation of the Recommendations of
the African Commission on Human and Peoples’ Rights obliging states to report on measures taken and constraints
encountered within 90 days of notification of decision.

42 Ibid., paras. 289, 298.

43 Ibid., para. 283.

44 bid., paras. 279, 297.
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Lake Bogoria is surrounded by hot springs and geysers representing important sacred sites for the Endorois.

The ACHPR has held that the forced eviction of the Endorois from their ancestral lands “removed them from the
sacred grounds essential to the practice of their religion, and rendered it virtually impossible for the Community to
maintain religious practices central to their culture and religion”. Photo: Corrado Mostacchi (CC BY-NC-ND 2.0)

the Endorois “that the consultations that the Respondent State did undertake with the community
[regarding the development of the Game Reserve] were inadequate and cannot be considered
effective participation”, as “community members were informed of the impending project as a fait
accompli, and not given an opportunity to shape the policies or their role in the Game Reserve...
[Tlhe Respondent State did not obtain the prior, informed consent of all the Endorois before
designating their land as a Game Reserve and commencing their eviction”.*

The Commission underlined that, in the case of “any development or investment projects that
would have a major impact within the Endorois territory, the State has a duty not only to consult with
the community, but also to obtain their free, prior, and informed consent, according to their customs
and traditions.™® The question of whether a proposed development constitutes a “major impact”
can only be determined on a case-by-case basis, taking into account, among other things, the
extent to which an intervention may impede the practise of traditional livelihood and culture. There
can be no doubt that the designation of Lake Bogoria as a World Heritage site falls within this
category, as World Heritage status can potentially have far-reaching consequences for indigenous

45 |bid., paras. 281, 290.
46 Ibid. para. 291.



peoples and their ways of life.*” As will be further discussed below, this is also the view held by the
African Commission, which in the context of reviewing Kenya’'s implementation of its
recommendations in the Endorois case has expressed deep concern about the lack of consultation
with the Endorois in the process of designating Lake Bogoria as a World Heritage site.

Despite various promises to implement the African Commission’s ruling, the Kenyan government
is thus far continuing to act as if the ruling did not exist.*® In November 2011, the Endorois Welfare
Council noted in a statement at the 50" Ordinary Session of the African Commission:

“Your ruling recognized Endorois’ rights over our ancestral land, and offered justice to the
Endorois people, who have struggled for over 40 years in an effort to make the Government
uphold our rights, and respect our livelihood and security. This landmark decision was
expected to bring back hope and life not only to the indigenous populations in Kenya,
but in Africa as a whole... However, despite... the clear directive from the Honourable
Commission, the state party has refused to implement the ruling or negotiate with the
Endorois indigenous community... The Kenyan Government promised implementation
to this Commission in the 48" session... Despite these promises, the Government has
been taking steps which don't respect the ruling, for example the Government earlier this
year went ahead to propose Lake Bogoria National Reserve a UNESCO World Heritage
Designation, without Endorois consultation.”

The World Heritage designation and its effects on the indigenous people
Exclusion of the Endorois from the nomination process

The nomination of the Kenya Lake System as a World Heritage site is a good example of the limited
role that the Endorois community continues to play in decision making related to the Lake Bogoria
National Reserve, despite the ruling of the African Commission on Human and Peoples’ Rights.
The nomination process was a unilateral one that excluded rights holders such as the indigenous
communities who reside within the area or who have been displaced from it. Apparently, the whole
idea was conceived and the process put into motion by the KWS. There is no indication of any
noteworthy consultations regarding the nomination of Lake Bogoria as a World Heritage site
between the KWS (or the Kenyan government for that matter) and the affected communities.®

47 For instance, the changed protection status (which subjects the management of a site to the overall goal of preserving
its ‘outstanding universal value’) may result in additional restrictions on land-use practices and limit the options for
indigenous peoples’ self-determined development. World Heritage designation also often leads to a rapid increase in
tourism, which can have major impacts on indigenous peoples’ lives and cultures.

48 See Okoth 2011; Kavilu 2011.

49 Endorois Welfare Council and Minority Rights Group International 2011.

50 The nomination documentation merely indicates that in October 2009, three months before the nomination was
submitted to UNESCO, a consultative workshop was held for stakeholders of the Greater Lake Elmenteita Conservation
Area to get “updated on status of the Kenya Rift Valley Lakes Systems world heritage nomination” (National Museums
of Kenya and Kenya Wildlife Service 2010, pp. 238, 296).
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Endorois representative Christine Kandie delivering

a statement to the 50th Ordinary Session of the African
Commission on Human and Peoples’ Rights, October
2011, highlighting the lack of consent from the Endorois
in the listing of Lake Bogoria as a Word Heritage site.
Photo: Minority Rights Group International

In particular, the Endorois Welfare Council, as the representative organization of the Endorois
community, was not consulted. Considering this, it is evident that the concerns of the community,
such as their values, were not adequately taken into account. In fact, the Endorois community is
not even mentioned in the nomination document submitted to UNESCO®' and is not included in the
list of major stakeholders contained in the submitted management plan for Lake Bogoria National
Reserve.* |t thus appears that the Kenyan government opted to pursue the route it took in the early
1970s during the establishment of the Lake Bogoria Game Reserve.

Endorois leaders decried their community’s marginalization in the processes leading to the
World Heritage nomination of Lake Bogoria on several occasions. For instance, in June 2009, the

51  With the exception of a note in the management plan for Lake Bogoria Game Reserve (attached to the nomination
document), which mentions the existence of an Endorois Community Cultural Centre that “has traditional artifacts and
resident traditional dancers’ troupes” (p. 19).

52 Baringo County Council and Koibatek County Council 2007, p. 24.



following message from Endorois leader Wilson Kipkazi was published by Minority Rights Group
International (MRG):

“It is with shock and dismay for me and the general members of Endorois Community, to
learn through the press that the Kenya Wildlife Service and National Museums of Kenya
are campaigning to have Lake Bogoria in the Rift valley declared a world heritage site.

As you are aware, Lake Bogoria is under dispute for having been converted by the
Government of Kenya in 1973 into a game reserve without consulting the Endorois
community of their intentions, hence resulting in the eviction of the members of our
community without compensation nor given alternative land to settle. According to us this
is another scandal in the offing since what is happening is similar to what happened in 1973
- the Government is doing things without consulting the community.

The Government has been holding seminars among themselves ignoring the community
and expecting us to embrace what is illegitimate arrangements. We would appreciate
Lake Bogoria becoming an international heritage, but with community consent and also
knowledge of the benefits for all.” =

In May 2011, the Endorois Welfare Council (on behalf of the Endorois community), together with
over 70 indigenous organizations and NGOs from around the world, submitted a joint statement to
the UN Permanent Forum on Indigenous Issues protesting against the fact that the World Heritage
nominations of the Kenya Lake System and two other sites had been prepared and submitted to
UNESCO without obtaining the free, prior and informed consent of the indigenous peoples concerned.
The indigenous organizations urged the World Heritage Committee to defer these nominations
and to “call on the respective State parties to consult and collaborate with the Indigenous peoples
concerned, in order to ensure that their values and needs are reflected in the nomination documents
and management plans and to obtain their free, prior and informed consent”.% The statement was
subsequently submitted to both the Bureau of the World Heritage Committee and the World Heritage
Centre, with a request to be brought to the attention of all Committee members. The statement was
also brought to the attention of the Committee’s Advisory Bodies.

In June and August 2009, MRG and CEMIRIDE had already written to UNESCO to inform the
World Heritage Committee about the legal contestation over Lake Bogoria, pitting the Endorois
community on the one hand against the Kenyan government on the other. The letters noted that
the Endorois had not been consulted on the World Heritage nomination and stressed the need for
them to be included in the UNESCO designation process.® While the Endorois did not receive a

53 See Minority Rights Group International 2009.

54 Endorois Welfare Council et al. 2011.

55 Letters on behalf of the Endorois community dated 19 June 2009 and 3 August 2009, addressed to the Director of the
World Heritage Centre (on file with author). A follow-up letter was sent to the World Heritage Centre on 6 April 2010,
informing UNESCO that the African Commission had ruled in the Endorois’ favour.
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direct response from UNESCO, the Director of the World Heritage Centre forwarded the
community’s concerns to KWS, which also happened to be the national focal point for UNESCO’s
World Heritage Natural Sites. In dismissing the Endorois’ complaint regarding non-consultation,
KWS submitted that a “Management Plan ha[d] already been developed with the involvement of
the local communities including the Endorois” and that designation of Lake Bogoria as a World
Heritage site would “confer greater involvement of the local communities in its management and
use.”™ The KWS has also claimed, through a Dr. Njogu, that the entire nomination process was
highly consultative and included community sensitization.’” The organization intimates that the
sensitization involved meetings between the KWS and all the stakeholders, the Endorois community
included. However, civil society organizations working with indigenous peoples contest this view.%
The community’s objection to their exclusion from the nomination process has been loudly
proclaimed to the world through statements at international forums and in letters addressed to
UNESCO. Moreover, the KWS, by stating that the Endorois were involved only within the wider
rubric of ‘local communities’, demonstrates that it has not appropriately consulted with or involved
the Endorois community in its nomination processes. No evidence of consultation with the Endorois
has been presented by KWS, nor that such consultation, if any, was ‘informed’.

In spite of the objections of the Endorois community, which were reiterated in an oral statement
of an Observer NGO during the World Heritage Committee’s session on the day before the vote,*
the Committee followed the recommendation of its Advisory Body IUCN and inscribed the “Kenya
Lake System in the Great Rift Valley” on the World Heritage List. The concerns raised by the Endorois
Welfare Council and the other indigenous organizations and NGOs were neither discussed nor
mentioned by the Committee before it adopted its decision. In doing so, the Committee also
disregarded a plea of the UN Permanent Forum on Indigenous Issues “that the UNESCO World
Heritage Committee, and the advisory bodies IUCN, ICOMOS and ICCROM, scrutinize current World
Heritage nominations to ensure they comply with international norms and standards of free, prior and
informed consent”® The Kenyan delegation claimed during the World Heritage Committee’s
discussions that the site was co-managed by the KWS and the local communities and promised that
listing would place management in the hands of the local communities.®’

Response of the African Commission

The inscription of Lake Bogoria on the World Heritage List without consulting the Endorois was
brought to the attention of the African Commission on Human and Peoples’ Rights at its 50"

56 Letter from KWS Director dated 31 August 2009, addressed to MRG and copied to UNESCO (on file with author).

57 Njoroge and Omanga 2011.

58 See IWGIA, CEMIRIDE, MRG and Endorois Welfare Council 2011.

59 UNESCO 2011, p. 150.

60 UN Permanent Forum on Indigenous Issues 2011, para. 42. The same plea was also made in an oral statement by
UNPFII Representative Kanyinke Sena at the World Heritage Committee’s session on 22 June 2011, two days before
the decision regarding the inscription of the Kenya Lake System was adopted.

61 Information from IWGIA observer Stefan Disko (pers. comm.). Also see UNESCO 2011, p. 162.



Ordinary Session in October 2011. As a result, the Commission adopted a resolution in which it
recalled its Endorois Decision and expressed its deep concern that the World Heritage Committee
had inscribed Lake Bogoria National Reserve on the World Heritage List “without obtaining the
free, prior and informed consent of the Endorois through their own representative institutions,
and despite the fact that the Endorois Welfare Council had urged the Committee to defer the
nomination because of the lack of meaningful involvement and consultation with the Endorois™.% In
the resolution, the Commission:

“‘Emphasizes that the inscription of Lake Bogoria on the World Heritage List without
involving the Endorois in the decision-making process and without obtaining their free,
prior and informed consent contravenes the African Commission’s Endorois Decision and
constitutes a violation of the Endorois’ right to development under Article 22 of the African
Charter...”

The resolution urges the World Heritage Committee, UNESCO and IUCN to review and revise
their current procedures for evaluating World Heritage nominations and for overseeing the
implementation of the World Heritage Convention, with a view to ensuring that indigenous peoples
are fully involved in these processes and that their rights are respected, protected and fulfilled
in these processes. It also calls on the World Heritage Committee to “consider establishing an
appropriate mechanism through which indigenous peoples can provide advice to the World
Heritage Committee and effectively participate in its decision-making processes”. The Government
of Kenya is urged to ensure the full and effective participation of the Endorois, through their own
representative institutions, in the decision-making regarding the World Heritage site.®

Atits 54" Ordinary Session, on 5 November 2013, the African Commission adopted a resolution
in which it expressed its concern regarding “the lack of feedback from the Government of Kenya on
the measures it has taken to implement the Endorois decision”, and called on the Government of
Kenya ‘“to inform the Commission of the measures proposed to implement the Endorois decision,
and more particularly, the concrete steps taken to engage all the players and stakeholders,
including the victims, with a view to giving full effect to the decision.” 8 The African Commission
also sent a letter to the Director of the World Heritage Centre in which it underlined the need for the
World Heritage Committee to “collaborate with the Government of Kenya, UNESCO and IUCN to
ensure the effective participation of the Endorois in the management and decision-making of the

62 ACHPR Res.197 (L)2011 (“Resolution on the protection of indigenous peoples’ rights in the context of the World
Heritage Convention and the designation of Lake Bogoria as a World Heritage site”). See Appendix 1 at the end of this
volume.

63 Similarly, the World Conservation Congress at its session in Jeju, Republic of Korea (2012) adopted a resolution which
“URGES the Government of Kenya to ensure the full and effective participation of the Endorois in the management and
decision making of the ‘Kenya Lake System’ World Heritage area, through their own representative institutions, and to
ensure the implementation of the African Commission’s Endorois Decision” (Res. 047, Implementation of the United
Nations Declaration on the Rights of Indigenous Peoples in the context of the UNESCO World Heritage Convention).

64 ACHPR Res. 257 (LIV) 2013: Resolution Calling on the Republic of Kenya to Implement the Endorois Decision.
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‘Kenya Lake System’ World Heritage area through their own representative institutions”.®> The
World Heritage Centre responded to this letter by saying that it was “discussing with IUCN, the
advisory body concerned, on the possibility to address the issue through the State of Conservation
(SoC) processes with the State Party of Kenya”.%

Outstanding Universal Value vis-a-vis indigenous values

The Outstanding Universal Value of the Kenya Lake System as adopted by the World Heritage
Committee does not readily coincide with or reflect the indigenous values of the area. This is
because the processes for nominating the site (including the ‘tentative listing’) were not done in
consultation with the indigenous community. The IUCN evaluators of the nomination, too, failed
to consult with the Endorois during their field visit in October 2010 and neither the Endorois
community nor the landmark ruling of the African Commission are mentioned in [IUCN’s Advisory
Body Evaluation.®” As a result, the Statement of Outstanding Universal Value, as drafted by IUCN
and adopted by the World Heritage Committee, only represents the wildlife management and
conservation values as appreciated by the nominating body, the State Party, Kenya, through its
KWS agent. The universality of value of the designated sites is therefore called into question by the
failure of the consultation mechanism used by the Kenyan government and its agencies.

The disparity between the values comes as a result of the fact that, for the KWS (and the World
Heritage Committee), the primary concern seems to be the management and conservation of the
wildlife within the site. However, for the indigenous community, the main concern is on the
conservation of resources for the sustenance of the human population. The conflict between these
two sets of values can clearly be seen in the clash of interests between the two groups: from the
government’s point of view, establishing wildlife conservation areas requires the eviction of the
community members. For their part, the indigenous community members continually resist such
attempts and seek to find ways through which they can mutually co-exist with, as well as exploit,
the wildlife for their benefit.

One real challenge that has beset the conservation efforts within the Kenya Lake System area,
especially in the region occupied by the indigenous community, is this clash of values. It emanates
from the fact that the government's conservation efforts are not usually customized to take into
account the unique cultural community values found within the areas where the protected areas
are situated. Rather, cultural values may be co-opted at the corporate body’s discretion. This is
because its mandate is national and is supposed to take care of the country’s national or ‘universal’
values and interests, at the expense of individual community values. Consequently, indigenous

65 Letter signed by Commissioner Soyata Maiga, dated 5 November 2013 (on file with author).

66 Response letter from Kishore Rao, Director of the World Heritage Centre dated 3 December 2013 (on file with author).

67 See IUCN 2011, p. 77. According to the Evaluation Report, the field mission only met with representatives of the
National Museum of Kenya, KWS, Kenya Forest Service, Baringo and Koibatek Councils, Soysambu Conservancy,
Ututu Wildlife Conservation Trust, WWF in Nakuru, local Water Users’ Associations, local Conservation Forest
associations and representatives of Nakuru town.



community values become compromised as the KWS struggles to put national and international
wildlife conservation and management values in place.

Effects of the World Heritage designation on the Endorois

The World Heritage designation of Lake Bogoria occurred so recently that the effects of the
listing may not yet be fully apparent. However, considering the adopted Statement of Outstanding
Universal Value, it can be speculated that greater efforts will now be geared towards wildlife
management and conservation at the expense of indigenous rights and interests. According to
the OUV Statement, the Committee considers cattle grazing as one of the main threats to the
outstanding universal value of the site: “Surrounded by an area of rapidly growing population, the
property is under considerable threat from surrounding pressures. These threats include... [inter
alia] overgrazing... Management authorities must be vigilant in continuing to address these issues
through effective multi-sector and participatory planning processes.” ® Unless the outstanding
universal value is redefined so as to put a blend of natural and cultural World Heritage values in
place, it is highly likely that the indigenous community will benefit little from the designation.

One aspect of the nomination that is being emphasized is the likelihood of improved economic
activities from a possible increase in tourism. The KWS has stressed that the community’s economic
well-being is likely to be greatly boosted by the listing. For instance, KWS representative, Dr. James
Njogu, has been quoted as saying that the community “stands to benefit from the lakes’ new found
status as more tourists will visit the sites and provide increased business opportunities”.®® Similar
sentiments were expressed by the KWS Chief Warden for Lake Bogoria National Reserve, Mr.
William Kimosop, who noted that the publicity generated by the endorsement would lead to more
tourists visiting the lakes and that this would spur economic activities in adjacent areas.”

However, whether or not any long-term benefits will be achieved by the indigenous community
is a question for which an answer is predicated on a number of issues. For instance, with the
designation already approved, and depending on how the KWS conducts its marketing of the site,
tourism and other related activities may increase substantially. Increased tourism may be a double-
edged sword for the indigenous community’s economic interests. On the one hand, it may boost
the community’s economic income if the government implements a suitable benefit-sharing strategy
with the community as rights holders. In the absence of such benefit-sharing strategies, however,
communities may lose out economically due to the denial of access to pasture for their livestock
which translates into a weakened herd that cannot fetch optimal prices at the market.

In any case, the World Heritage designation may be detrimental to the community’s economic
interests due to the fact that World Heritage status may require an increased level of protection and

68 Decision 35 COM 8B.6 (2011), para. 3. In the same decision, the Committee also encourages the State Party to
“upgrade the protection of Lake Elementaita through... prohibition of cattle grazing so that it is afforded a similar
standard of protection as the other components of the property” (para. 6).

69 Njoroge and Omanga 2011.

70  Ibid.
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conservation which, in turn, could lead to the three lakes being upgraded into National Parks.
Notably, IUCN has stated in its Advisory Body Evaluation that “National Park designation for all
three lakes would provide a more desirable level of protection”.” This kind of development would
sound a death knell for the community’s livelihoods as this would mean they would be banished
from the parks. As a result of such a decision therefore, the economic interests of the community
would become adversely affected, as they were during the years when the government displaced
the Endorois to create the Lake Bogoria Game Reserve.

Critical evaluation, conclusions and recommendations

At the moment, we can but guess what lies in store for the people living within the Kenya Lake
System area in the future. The inscription of the area as a World Heritage site will bring with
it certain challenges whose full effects may simply not be fully fathomable at present. On the
one hand, there is a glimmer of hope that the local people may have an enhanced economic
status given that the site may witness an increase in tourist activities. This comes with increased
foreign exchange earnings for the country. With increased earnings, the local inhabitants should
stand to benefit from such resources through a well-planned benefit-sharing strategy by the
government.

On the other hand, if the government opts to raise the conservation bar within the site so as to
make the lakes National Parks, then the community stands to lose. This is because the people and
their livelihoods would be excluded from the protected areas. Consequent upon this, the people’s
economic prospects would dwindle as their very source of livelihoods would be threatened. This
directly contravenes the decision of the ACHPR in the Endorois case, whereby the Commission
was emphatic that unless development expanded the “capabilities and choices of the Endorois” it
ran counter to the African Charter’s right to development.”

The hopes and expectations of the people within the World Heritage area, including the
Endorois, are presently pervaded by dark clouds of doubt, doubts that emanate from the shroud of
mystery that engulfed the KWS’ nomination processes for the site in question. The bitter memories
of the community’s eviction from the land along the shores of Lake Bogoria to pave the way for the
establishment of the world famous Lake Bogoria Game Reserve between 1973 and 1986 were no
doubt re-awakened by Kenya’s unilateral World Heritage nomination, barely a year after the
Endorois’ legal success in the African Commission. The lack of consultation with the various
stakeholders and rights holders during the nomination and inscription, despite the recent landmark
ruling of the African Commission, bodes ill for such an important international wildlife management
and conservation exercise.

In order for the process to proceed smoothly and with the blessing, particularly, of the Endorois,
there is a need for the full engagement, through dialogue, of everyone who is deemed a stakeholder

71 IUCN 2011, p. 80.
72 ACHPR 2009 (Endorois decision), para 283.



or rights holder. While the indigenous community has emphasized this in several communications
sent to UNESCO, the relevant UN agency responsible for this very important process, no effective
action has been taken to date.”

In proceeding to inscribe Kenya’s great lakes as a World Heritage site without first obtaining the
consent of the Endorois, the World Heritage Committee has committed an egregious error.
However, this unsatisfactory outcome must serve as a lesson to UNESCO and the World Heritage
Committee in their future dealings. They need to ensure that indigenous peoples and communities
are fully involved during the nomination and designation processes, in accordance with their rights
under international law, as urged by the African Commission at its 50 session. The entire attendant
processes need to be consultative, transparent and all-inclusive. An important first step in this
direction was taken by the World Heritage Committee at its 35" session in 2011, when it adopted a
decision inwhich it encourages States Parties to “Involve indigenous peoples and local communities
in decision making, monitoring and evaluation of the state of conservation of the properties and
their Outstanding Universal Value” and to “Respect the rights of indigenous peoples when
nominating, managing and reporting on World Heritage sites in indigenous peoples’ territories™.”

The Kenyan government, through KWS and other state organizations such as KENGEN, must
stop the cavalier manner in which they treat indigenous rights holders. The indigenous communities
must now be engaged as true partnersin decision-making processes, and notas the ‘inconsequential
other’ whose needs and interests can be dispensed with at will. In addition, UNESCO and the
World Heritage Committee must find ways to ensure that World Heritage nominations are
consultative processes and not unilateral ones whose pace and content are determined only by the
government, as happened with the Kenya Lake System. The World Heritage Committee may, for
instance, make it a requirement that all future nomination documents are accompanied by
statements of prior informed consent from the affected communities, whether indigenous or not.

With regard to the Kenya Lake System, UNESCO and the World Heritage Committee still have
a very central role to play. Of utmost urgency, they need to insist that the Government of Kenya fully
implement the African Commission’s Endorois decision without further delay, and ensure the
effective participation of the Endorois in the management and decision-making of the Lake Bogoria
World Heritage area, through their own representative institutions. They also need to insist on the
need for suitable mechanisms to be put in place by the Government of Kenya to ensure that the
Endorois community receives appropriate economic benefits from the activities within the World
Heritage area. The Committee should also promote the re-listing of the Kenya Lake System as a
mixed cultural/natural site. The universal wildlife conservation values espoused by the government

73 More recently, the Endorois Welfare Council and some of its partners sent a letter to the World Heritage Centre on 18
November 2013 (on file with author) requesting that UNESCO and IUCN raise the Endorois’ concerns with the World
Heritage Committee in the form of a State of Conservation (SOC) report on the Kenya Lake System. The Centre did
send a response to this letter (with a copy to the Kenyan authorities), saying that they would discuss this possibility
with IUCN. At the same time, the Centre “encourage[d] the Endorois, their representative institutions and the Kenyan
national authorities ... for dialogue in order to seek resolution to the situation, including strengthened involvement of
the Endorois through the Endorois’ representative institutions in the management and decision-making processes of
the property”. Letter from the Director of the World Heritage Centre, dated 3 December 2013 (on file with author).

74 Decision 35 COM 12E (2011), para. 15.
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agency, KWS, could in this way be infused with cultural ones stemming from the indigenous
community. If this were done, then the hard-line positions adopted by both players would thaw
considerably, ensuring that every player in the conservation process is brought on board. O

Postscript by the editors

On 16 May 2014 the World Heritage Centre and IUCN submitted a report on the state of conservation
(SOC) of the Kenya Lake System to the World Heritage Committee, noting that the Centre had
been “informed by the African Commission on Human and Peoples’ Rights (ACHPR) about the
lack of free, prior and informed consent from the Endorois community for the inscription of Lake
Bogoria on the World Heritage List, and concerns on the lack of participation of the Endorois in
management and decision making”. The report drew attention to the resolutions of the ACHPR with
regard to the recognition of rights of the Endorois in relation to Lake Bogoria and recommended
that the World Heritage Committee at its 38" Session in Doha, Qatar in June 2014 adopt a decision
“urg[ing] the State Party to respond to the ACHPR regarding these resolutions and to ensure full
and effective participation of the Endorois in the management and decision-making of the property,
and in particular the Lake Bogoria component, through their own representative institutions”.” The
report also contained a corresponding draft decision which was adopted by the Committee on 18
June 2014 without changes.™

Already before the Committee meeting, on 26 May 2014, representatives of the Endorois Welfare
Council and the various Kenyan Government agencies involved in the management of Lake Bogoria
signed a Memorandum of Understanding (MoU) entitied Kabarnet Declaration on Lake Bogoria
National Reserve as a World Heritage Site which appears to have been facilitated by the intervention
of UNESCO and IUCN through the SOC process. The MoU recognizes in its Preamble the creation
of Lake Bogoria National Reserve and its listing as a World Heritage site. At the same time it recognizes
that “Lake Bogoria is part of the Endorois Community ancestral land” and that “their involvement in the
management is paramount”. It then goes on to establish that Lake Bogoria National Reserve is to be
managed through a Management Committee comprising “Baringo County Government, Endorois
Welfare Council, Kenya Wildlife Service and National Museums of Kenya and any other entity that
shall be deemed relevant’, which would deal among other things with issues relating to the
conservation and management of the reserve as a Ramsar and World Heritage site; revenue allocation
and benefit sharing; and resolution of management conflicts. The MoU explicitly states that “{tlhe
Endorois people are formally recognized as a community and any decision making concerning them
must have free, prior and informed consent (FPIC)” and that “Endorois Welfare Council shall be the
officially recognized organization of Endorois community in the management of the Lake Bogoria
National Reserve”. The MoU also affirms that ‘{clommunity sites (e.g. sacred sites) within the Reserve
and its catchment areas will remain accessible to the community...”

75 UNESCO 2014, pp. 112-113.
76 Decision 38 COM 7B.91.



This MoU provides a basis for the development of an improved management framework for
Lake Bogoria National Reserve and the recognition of the need to obtain the free, prior and
informed consent of the Endorois in any decision-making concerning them is a highly positive step.
However, the extent to which the new Management Committee will give the Endorois a real voice
and decision-making power in the management of the Reserve, and ensure an equitable sharing
of the benefits arising from the Reserve, remains to be seen.
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A World Heritage Site in the Ngorongoro
Conservation Area: Whose World? Whose Heritage?

William Olenasha

Introduction

he Ngorongoro Conservation Area (NCA) is a multiple land-use area in the north of Tanzania

that was excised from Serengeti National Park in 1959 as a compromise deal between the
resident Maasai pastoralists and the British colonial administration. While the Maasai pastoralists
were forced to vacate Serengeti National Park following years of campaigning by international
conservation organizations, they were guaranteed the right to continue to use and occupy the
adjacent NCA, where wildlife conservation was to be reconciled with the rights of the Maasai in
a multiple land-use context." Specifically, the NCA was conceived as a “special conservation unit,
administered by Government, with the object of conserving water supplies, forest and pasture —
primarily in the interests of man, but with due regard for the preservation of wild animal life”.? It did
not appear to the Maasai at the time that life in their newly-created home in Ngorongoro would soon
be as restricted as if it were another national park.

1 See Shetler 2007, pp. 209 f.; Dowie 2009, p. 24 ff.
2 Parliament of Tanganyika 1959.

Left: Maasai boy driving a cattle herd through Ngorongoro Crater. Photo: Nicor (CC BY-SA 3.0)



The designation of the area as a World Natural Heritage site two decades later in 1979 did not
serve to make life better for the Maasai but, on the contrary, led to fresh conservation standards
being added to the burden of human development. The human rights situation of the resident
pastoralists and hunter-gatherers in the area has deteriorated in parallel with the extra-conservation
standards accorded to their land.

In a 1998 study on Maasai rights in Ngorongoro, law professors Issa Shivji and Wilbert Kapinga
emphasized that:

“The problems and predicament of the Maasai residents in the Area relate to the special,
internationally significant conservation and tourist status accorded to their home. The
Conservation Area is on UNESCO’s World Heritage List and is a Biosphere Reserve. It
is probably the most important tourist attraction, yielding the highest foreign-exchange
income, in the tourism sector. These virtues of their homeland have not necessarily been
a boon to the human rights of the residents... It is with this as a backdrop, that the human
rights of the Maasai residents, both as a community, as individuals and as citizens, have
come under severe stress.”

In 2010, another conservation standard was added to the area when the NCA was inscribed on
the World Heritage List as a cultural site on account of its rich historical, palaeontological and
archaeological characteristics. While this extra conservation ‘medal’ may work to draw additional
tourists to see rock paintings at Nasera Rock and to hear stories of our ancestors who once lived
a million years ago in Olduvai Gorge, it also means an extra burden for pastoralists who, once
again, have to observe additional restrictions on their activities in their lands. Like the original
World Heritage designation, the inscription as a cultural site was done without the free, prior
and informed consent of the local communities, in contravention of the requirements stated in
regional and international human rights law. Simultaneous recognition of the cultural significance
of the Maasai cultural landscape in Ngorongoro was explicitly rejected by the World Heritage
Committee.*

The World Heritage listings have led to a rearrangement of management priorities and have
undermined the multiple land-use philosophy of the Conservation Area at the expense of the
Maasai residents. While this has clearly not helped to address the complexity of issues in
Ngorongoro in a balanced and sustainable manner, factors such as human population growth,® wild

3 Shivji and Kapinga 1998, p. 5.

ICOMOS 2010.

5  Since the World Heritage inscription in 1979, the human population of the NCA has risen from around 20,000 to over
80,000. It is important to note, however, that in spite of this population increase, the number of cattle has remained
more or less the same, resulting in a substantial decrease in livestock per capita (UNESCO and IUCN 2009, p. 11).

~
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Map 1: Map of the Ngorongoro Conservation Area. Adapted from maps contained in the 2010
World Heritage nomination file

animal numbers® and the huge increase in tourists’ are imposing serious management challenges
on the conservation area. The involvement and participation of local people in finding workable
solutions to these challenges has been and continues to be totally insufficient.

This article is therefore an account of the Ngorongoro Conservation Area as both a home for
the local people and for wildlife, and as a ‘World Heritage site’. The article begins with a brief
historical account of the area as a home for pastoralists, agro-pastoralists and hunter-gatherers. It
then evaluates the situation of the indigenous people following the inscription of the area on the
World Heritage List, detailing their level of participation in different decision-making processes.
Finally, a few recommendations are given as to what could be a feasible solution to the present

6 The NCAis home to a population of some 25,000 large animals and also supports one of the largest animal migrations
on earth, including well over 1 million wildebeest, 72,000 zebras and 350,000 Thompson and Grant gazelles. Wildebeest
numbers expanded from approximately 240,000 to 1,600,000 following the creation of the NCA, due to the removal of
Maasai cattle from the Serengeti and the eradication of rinderpest. The huge increase in wildebeest numbers has brought
serious problems for the pastoralists, as wildebeest carry a virus which transmits a disease that kills cattle, and less
grazing is available for Maasai cattle in the dry season (McCabe 2002, p. 69f.; Homewood and Rodgers 1991).

7 Since the designation of the NCA as a World Heritage site in 1979, visitor numbers have risen steadily, from about
20,000 per year in 1979 to more than 500,000 in 2008 (UNESCO and IUCN 2007, p. 12 and 2009, p. 13).



problems, complexities and challenges in the NCA. A central question will be whose world and
whose heritage it is that matters.

The peoples of the area

The history of indigenous peoples in the area now covered by the Ngorongoro Conservation Area
predates the modern era. The interaction between people and wildlife has been ongoing for thousands
of years. From palaeontological and archaeological discoveries, it is believed that pre-human
hominids lived in the area at least 3.5 million years ago.? The first peoples to inhabit the area were
hunter-gatherers, probably ancestors of the present-day Hadza who live in the Mangola area of the
NCA. Peoples following a pastoral lifestyle are very recent occupiers of the area but there is concrete
evidence to suggest that they have been there for at least 2,000 years.® According to one source, a
rough date of 2,000-2,500 years ago seems to be appropriate for the emergence of pastoralism in
Ngorongoro.' The Barbaig (Datog) are said to have inhabited the Ngorongoro Crater Highlands by
1000-1500 AD."" The long occupation by the Datog is even acknowledged by the Maasai, who still
refer to Ngorongoro Highlands as the ‘Oldoinyo Laltatua’ (the Mountain of the Datog). The Maasai are
more recent occupiers, having moved into the area around 1830-1850, displacing the Datog.

As a home for pastoralists, the NCA must be discussed in connection with Serengeti National Park.
Both these areas used to form part of a wider landscape within which pastoralism thrived. The plains in
the Serengeti and highlands in Ngorongoro collectively provided a perfect environment for practicing
pastoralism, balancing the potential of each landscape at different seasons of the year. Maasai
pastoralists would graze in the dry season in the Western Serengeti but retreat to the highlands and low
grass plains during the rainy season, and especially during the calving of the wildebeest. The Western
Serengeti, and especially the area near Moru Kopjes, provided a good grazing environment in the dry
season with the availability of permanent rivers and springs. This was the livelihood of Maasai pastoralists
in Ngorongoro before an agreement to alter this arrangement was arrived at in 1958.

The Anglo-Maasai Agreement to vacate the Serengeti in 1958

The process which saw the eventual eviction of the Maasai from the Serengeti began with the creation of
Serengeti National Park in 1940." When Serengeti National Park was created, certain restrictions were
imposed on human activities but they did not affect the customary land rights of the Maasai significantly.
While hunting was prohibited and entry by persons not ordinarily resident in the Park was restricted, the

8 Homewood and Rodgers 1991, p. 34.
9 Ibid., p. 33-34.

10 Ibid., p. 57.

11 Ibid., p. 59.

12 Under the Game Ordinance of 1940.



AWORLD HERITAGE SITE IN THE NGORONGORO CONSERVATION AREA: WHOSE WORLD? WHOSE HERITAGE?

Maasai pastoralists’ rights to grazing, cultivation and residence were not touched.” However, despite
the recognition of these rights by the subsequent National Parks Act,* pressure mounted from different
angles™ to restrict human activities in Serengeti National Park. At the beginning of the 1950s, efforts
by the Trustees of Serengeti National Park to persuade pastoralists to vacate the Park met with stiff
resistance as people did not want to relinquish their critical grazing and water sources in the Park.

The colonial government itself was divided as to whether the Maasai should leave the Park or
not. For some officers, the Maasai were not destructive to the Park as they did not farm or hunt.
Others felt that the presence of the Maasai was important for tourism purposes in the Park. The
latter, it appears, considered that the Maasai should only be allowed to live in the Park as long as
international visitors wanted to view them alongside the wildliife. The Governor of Tanganyika
espoused this position and is recorded as saying that, for the Maasai to remain in the Serengeti,
they had to be prepared to become a “museum exhibit, living in a kind of human national park”.®
Similarly, the Commissioner of the Northern Province wanted the Maasai in Ngorongoro badly
since “they are the most interesting feature of the crater for tourists to photograph”.'” After a long
debate between the Maasai and the functionaries of the colonial government at different levels, it
was finally agreed that the bigger Serengeti-Ngorongoro area would be divided into two parts.
While the Serengeti would be kept for exclusive wildlife protection, Ngorongoro would be excised
from the National Park and developed in the interests of both nature conservation and the people
who lived there. The agreement was made on 21 April 1958 between 12 representatives of the
Maasai and the representatives of the British colonial government. In this agreement, the Maasai
renounced their claims and rights to Serengeti National Park in exchange for a solemn pledge by
the government that they would be “permitted to continue to follow or modify their traditional way of
life subject only to close control of hunting” in the Ngorongoro Conservation Area.™

Under this agreement, the Maasai were expected to have moved out of Serengeti National
Park by 31 December 1959 and in the main they had moved by the deadline. Some force was used
against those who remained past the deadline, and all were considered gone by the end of 1960.'
Itis the practice in literature today to regard the occasion a negotiated settlement between the Maasai
and the British, and a relocation that was consented to by the Maasai. However it is important to note
the context of the negotiations and the fact that the Maasai did not have many options at their disposal
when pitted against the will of the strong colonial administrators supported by a sustained international
conservation campaign that wanted the Serengeti free of people. The fact that it took almost eight

13 Shivji and Kapinga 1998, pp. 7-8.

14 No. 7 of 1948.

15 Especially from the wildlife lobby in Europe and Africa, such as IUCN, the Wildlife Societies of Kenya and Tanganyika,
the Fauna Preservation Society, the Frankfurt Zoological Society, the Nature Conservancy, etc.

16 Quoted in Shetler 2007, p. 208.

17 Quoted in Shetler 2007, p. 208.

18 Tanganyika Government Paper No. 5 of 1958: Proposals for Reconstituting the Serengeti National Park. Quoted in
Shivji and Kapinga 1998, p. 9.

19 According to the late Lazaro Moringe Parkipuny, physical force was only used to remove people who did not move by
the agreed deadline. By some accounts, the people were only completely out of the Serengeti by 1960 (Shetler 2007,
p. 210).



years for any settlement to be recorded stands as testimony to the resistance that the indigenous
people put up against being removed from their land. In the end, they did not have much choice, they
had to sign the agreement because otherwise they risked losing everything, they risked being kicked
out of the Serengeti in exchange for nothing or for some token financial compensation. In any case
the terms of the compromise agreement were unbalanced, considering that the Maasai had to leave
the rich resources in Moru Kopjes and the central Serengeti Plains in exchange for limited pastoral
resources in the Ngorongoro Highlands and, even there, they were not completely free from
restrictions. For the Maasai, this meant relinquishing a very important part of their pastoral resources,
which had serious effects on the pastoralist grazing rhythm.

New lives in Ngorongoro

Vacating Serengeti National Park meant that the Maasai pastoralists were living in a much smaller
area in the Ngorongoro Conservation Area, and had lost critical pastures and water sources in
the Serengeti. In anticipation of this, and in compensation for their lost access to the Serengeti,
the colonial government promised rights and services within the Ngorongoro Conservation Area,
including water and veterinary services. Although this promise was not captured in the written
version of the agreement, it is clear from available literature and from various pronouncements of
officers of the colonial government.

A 1959 speech of the Governor of Tanganyika to the Maasai Federal Council is often cited as
the most authoritative when it comes to said compensation schemes:

“Another matter which closely concerns the Masai is the new scheme for the protection of
the Ngorongoro Crater. | should like to make it clear to you all that it is the intention of the
Government to develop the Crater in the interests of the people who use it. At the same
time the Government intends to protect the game animals of the area, but should there
be any conflict between the interests of the game and the human inhabitants, those of
the latter must take precedence. The Government is ready to start work on increasing the
waters and improving the grazing ranges of the Crater and the country around it; for your
part you must take care to fulfil the agreements into which you have entered to keep the
countryside in good heart. You must not destroy the forests, nor may you graze your cattle
in areas which have been closed under any controlled grazing scheme; at the same time
you must be certain to follow veterinary instructions designed to prevent disease.” 2!

The above proclamation of the Governor formed the basis of the first management plan for the NCA,
the 1960 Management Plan, which sought to integrate the development needs of the Maasai and

20 Homewood and Rodgers 1991, p. 71; Parkipuny 1991, p. 22; Shivji and Kapinga 1998, pp. 9-10. For the written version
of the agreement, see Shivji and Kapinga 1998, p. 74.
21 Quoted in Homewood and Rodgers 1991, p. 72 (emphasis added).
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the requirements of conservation. In what looks like a departure from the agreement of 1958, the
Governor’s proclamation introduced a very important caveat, that pastoralists also had to respect
environmental laws and regulations. If these restrictions had been discussed at the time of the
negotiations, they would have certainly made the negotiations between the colonial government and
pastoralists difficult, but such discussions are absent from the record. This U-turn had a significant
and lasting impact on the character of the NCA. While pastoralists and other resident communities
could still live in the area, they could only do so if they did not interfere in any significant way with the
conservation of wild animals and the environment. It is not surprising, therefore, that when a law was
passed to govern Ngorongoro in 1959, the long fitle to the law was purely about conservation:

“An ordinance to control entry into and residence within the Ngorongoro Crater Highlands
Area, to make provision for the conservation and development of natural resources therein
and for purposes connected therewith.” 22

As will become evident in the coming pages, the conflict between conservation and human
development characterises the better part of the 50-year history of the Conservation Area and,
indeed, is even threatening the very existence of the multiple land-use concept. In fact, it can be
said that this land-use concept has failed in Ngorongoro.

Designation of Ngorongoro as a World Heritage site

The history and present situation of Ngorongoro cannot be understood without reference to the
international status that has been accorded to it by being designated a UNESCO World Heritage
site and a UNESCO biosphere reserve.

Ngorongoro became a natural World Heritage site in 1979 when it was inscribed on the World
Heritage List under criteria (vii), (viii), (ix) and (x). In 2010, the area was additionally inscribed under
cultural criterion (iv) in recognition of its palaeontological and archaeological significance, thus
becoming a ‘mixed’ site. Although the Government of Tanzania had applied for simultaneous
recognition of the NCA's significance as a Maasai cultural landscape, this was wholly rejected by
the World Heritage Committee following a negative and highly biased assessment of its advisory
body for cultural sites, ICOMOS.%

The justification for inscription contained in the Statement of Outstanding Universal Value
adopted by the World Heritage Committee in 2010 is reproduced in Box 1 below.

22 The Ngorongoro Conservation Area Act, 1959 (Cap 413).

23 See ICOMOS 2010. In addition to criticizing the low quality of the information on the Maasai cultural landscape provided
by the Tanzanian government in the nomination dossier, ICOMOS found fault with the fact that “pastoralism within the
Conservation area has now been significantly changed into agro-pastoralism through the impact of population growth
and other factors”, that the “largely settled communities now rely for food on agricultural produce as well as on resources
from their animals”, and that the Maasai “have recently begun keeping camels, although this is not traditional”. Hence, the
conclusion was that the ‘Maasai pastoral landscape’ did not satisfy the conditions of integrity and authenticity and that the
Maasai in Ngorongoro were “neither a unique nor an exceptional testimony to... pastoralist traditions”.



Criterion (iv): Ngorongoro Conservation Area has yielded an exceptionally long
sequence of crucial evidence related to human evolution and human-environment
dynamics, collectively extending from four million years ago to the beginning of this era,
including physical evidence of the most important benchmarks in human evolutionary
development. Although the interpretation of many of the assemblages of Olduvai Gorge
is still debatable, their extent and density are remarkable. Several of the type fossils in the
hominin lineage come from this site. Furthermore, future research in the property is likely to
reveal much more evidence concerning the rise of anatomically modern humans, modern
behavior and human ecology.

Criterion (vii): The stunning landscape of Ngorongoro Crater combined with its spectacular
concentration of wildlife is one of the greatest natural wonders of the planet. Spectacular
wildebeest numbers (well over 1 million animals) pass through the property as part of the
annual migration of wildebeest across the Serengeti ecosystem and calve in the short
grass plains which straddle the Ngorongoro Conservation Area/Serengeti National Park
boundary. This constitutes a truly superb natural phenomenon.

Criterion (viii): Ngorongoro crater is the largest unbroken caldera in the world. The crater,
together with the Olmoti and Empakaai craters are part of the eastern Rift Valley, whose
volcanism dates back to the late Mesozoic / early Tertiary periods and is famous for its
geology. The property also includes Laetoli and Olduvai Gorge, which contain an important
palaeontological record related to human evolution.

Criterion (ix): The variations in climate, landforms and altitude have resulted in several
overlapping ecosystems and distinct habitats, with short grass plains, highland catchment
forests, savanna woodlands, montane long grass plains and high open moorlands. The
property is part of the Serengeti ecosystem, one of the last intact ecosystems in the world
which harbours large and spectacular animal migrations.

Criterion (x): Ngorongoro Conservation Area is home to a population of some 25,000 large
animals, mostly ungulates, alongside the highest density of mammalian predators in Africa
including the densest known population of lion (estimated 68 in 1987). The property harbours a
range of endangered species, such as the Black Rhino, Wild hunting dog and Golden Cat and
500 species of hirds. It also supports one of the largest animal migrations on earth, including

over 1 million wildebeest, 72,000 zebras and ¢.350,000 Thompson and Grant gazelles.2*

Box 1: Justification for inscription of the NCA as a World Heritage site

24 Statement of Outstanding Universal Value, in World Heritage Committee Decision 34COM 8B.13 (2010).
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Zebras and wildebeest in Ngorongoro Crater. The NCA supports one of the largest annual animal migrations
on earth, including well over 1 million wildebeest. Photo: Philip Sheldrake (CC BY-SA 2.0)

The inscription of the NCA as a World Heritage site under such a diversity of natural and cultural
criteria makes the area very special and it stands out as one of the few ‘mixed’ World Heritage areas in
the world. However, being a World Heritage site does not come without a price; it usually means that
stricter standards of conservation and care must be putin place with a view to maintaining this status. For
a multiple land-use area such as the NCA, where people are supposed to be a part of the conservation
equation, it means that the people’s development and livelihoods must be carried out with the World
Heritage site status in mind. More restrictions have therefore been imposed on human activities in the
conservation area, justified on the grounds of it being a World Heritage site. In particular, human activities
have been restricted so that no major alteration to the ‘naturalness’ of the area will occur. Moreover, there
are clear indications that the designation as a cultural World Heritage site in 2010 will lead to further
restrictions (discussed below). This is problematic because the additional conservation status of ‘World
Heritage site’ and the corresponding degrees of care and resulting restrictions were not contemplated
when the NCA was created as a multiple land-use area in 1959.

To make things worse, the resident population were not consulted in any way in the processes
leading to the World Heritage inscriptions, either in 1979 or in 2010. Perhaps in both cases, the lack
of involvement was deliberate as the government knew that the residents would have strongly
resisted the inscriptions since, for them, agreeing would have amounted to welcoming new
restrictions on the pastoral and human activities in the Conservation Area.



The lack of consultation with the Maasai is particularly striking in the case of the 2010
nomination, which included a bid for the living culture of the Maasai to be recognized as an integral
part of the NCA's outstanding universal value (albeit a very half-hearted bid, as also observed by
IUCN in its evaluation of the proposal: “The nomination document notes the interaction of the
Maasai with the landscape of Ngorongoro, but this appears to be very much a secondary
consideration, relative to the palaeontological sites related to human evolution.”) The lack of
involvement of the Maasai in the preparation of the nomination had significant effects on the quality
and accuracy of the sections on the culture and role of the Maasai. Overall, these sections are
marked by misrepresentations and omissions, a fact that may well have affected the outcome of
the World Heritage Committee’s decision. ICOMOS lamented in its evaluation that: “Details on
history are only provided in the nomination dossier for the archaeological sites — no material is
provided for the Maasai pastoral landscape or on the history of the Ngorongoro Conservation
Area”, that “No information is provided on the organization of grazing grounds, on the traditional or
more modern grazing arrangements, or on how numbers of livestock are managed”, and that “no
substantial details or justification has been put forward to show that a robust pastoral system still
exists or indeed is fostered”.?® Had the Maasai been effectively involved in the elaboration of the
proposal, this important information could have easily been included.

While the inscription in 1979 was done at a time when the rights of indigenous peoples were
only just beginning to be recognized in international law, and consulting indigenous peoples was
not a matter of legal obligation for international organizations like UNESCO, the inscription in 2010
was done three years after the United Nations had adopted the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP). This Declaration requires, among other things, that governments
and international organizations involve indigenous peoples in decision-making processes on
issues that affect their lives. The African Commission on Human and Peoples’ Rights (ACHPR) has
recently passed an important resolution in which it recalls the UNDRIP and objects to the 2011
inscription of Lake Bogoria in Kenya on the World Heritage List without the involvement of the
indigenous peoples of the area. In this resolution, the African Commission:

“Not[es] with concern that there are numerous World Heritage sites in Africa that have
been inscribed without the free, prior and informed consent of the indigenous peoples in
whose territories they are located and whose management frameworks are not consistent
with the principles of the UN Declaration on the Rights of Indigenous Peoples; ... [and]

Emphasizes that the inscription of Lake Bogoria on the World Heritage List without
involving the Endorois in the decision-making process and without obtaining their free,
prior and informed consent... constitutes a violation of the Endorois’ right to development
under Article 22 of the African Charter [on Human and Peoples’ Rights]” #

25 IUCN 2010, p. 189.

26 ICOMOS 2010, pp. 65, 68.

27 Resolution on the Protection of Indigenous Peoples’ Rights in the Context of the World Heritage Convention and the
Designation of Lake Bogoria as a World Heritage Site, adopted on 5November 2011.
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Undoubtedly, these same concerns also apply to the World Heritage designations of the Ngorongoro
Conservation Area. In the case of the listing as a cultural site in 2010, the lack of involvement of the
Maasai in the nomination process and the absence of their free, prior and informed consent was even
noted by IUCN in its technical evaluation of the nomination, however, this was clearly not seen as a
concern by the World Heritage Committee and ICOMOS and had no effect on the Committee’s decision.

The potential impacts of a failure to appropriately involve indigenous peoples in inscription
processes are significant, as Stefan Disko underscores:

“the justification for inscription... affects management priorities and frameworks, and if the
indigenous peoples’ own values are not properly taken into account, this can have major
implications for them... For example, if a site is inscribed and protected as a natural site,
without recognizing the existence and role of the indigenous inhabitants, this can lead to
all kinds of restrictions on their land-use practices and undermine their ways of life. It can
lead to a loss of control over their lands and can have significant consequences for their
ability to maintain and strengthen their cultures and traditions and develop their societies in
accordance with their own aspirations and needs.” %

The new inscription of the NCA as a cultural World Heritage site without the involvement and
participation of the local indigenous people, and without due consideration of their cultural values
and priorities, can have a range of adverse impacts on their livelihoods.

Impacts of the World Heritage designation on the Maasai

The inscription of Ngorongoro on the World Heritage List, which - as described - occurred without
the appropriate consultation, involvement or participation of the local people either in 1979 or
2010, is having real and significant impacts on the enjoyment of rights for the people living in the
Conservation Area. The following are just some of the impacts:

Limitation of grazing resources

The worst impact to be felt so far by residents as a result of their lands being inscribed on the
World Heritage List is the reduction in grazing resources that they are allowed to use. In the name

28 IUCN 2010, p. 189: “Reviewers noted that there is litlle or no information presented in the nomination regarding
consultation with the Maasai as key stakeholder in Ngorongoro. It is suggested important to confirm that the nomination
was prepared with free prior and informed consent from the Maasai.” Additionally, in a 2009 report of a UNESCO/IUCN
monitoring mission to Ngorongoro it was noted that a “re-nomination under cultural criteria... was submitted by the State
Party on 1 February 2009 and will be reviewed by the Committee at its 34th session in 2010. The mission was surprised
to learn that the representatives of the Maasai were not aware of this nomination.” (UNESCO and IUCN 2009, p. 19)

29 Disko 2010, p. 169.



of conservation, access to grazing resources has gradually been decreased over time. Critical
resources have been taken and still more may be taken yet. Some of the most significant incidences
of alienation of pastoralists’ resources and limitations of grazing rights are:

Restrictions on accessing Ngorongoro Crater

Ngorongoro Crater has traditionally been an important refuge for the pastoralists who live near
it. The crater is the only source of salt for the cattle of pastoralists who live near the crater rim.
It is also an important source of water in the dry season. Pastoralists were living in the crater
until they were removed in 1975. Due to their prior residence there, pastoralists have enjoyed
grazing rights even though, over time, restrictions have been imposed to control the number of
cattle for environmental reasons. In recent years, the Ngorongoro Conservation Area Authority
(NCAA), the management and governing body of the NCA, has been offering alternative sources
of salt by providing salt from Lake Babati in grazing areas outside the crater; however, this is a
practice which has proved costly and unsustainable. UNESCO and IUCN have recently initiated
moves “to limit or remove cattle grazing in the crater” (supposedly to avoid soil erosion in the
crater), in total disregard of the importance of the crater for pastoral livelihoods and the rights that
pastoralists have enjoyed traditionally.® There is no explanation as to why a few hundred head
of cattle accessing the crater periodically should be more harmful to it than the thousands of wild
animals who live there permanently.

New threats: restrictions in Olduvai Gorge and Nasera Rock

The recentinscription of the NCA as a cultural World Heritage site in recognition of its archaeological
and palaeontological significance appears to mean that further restrictions must be imposed on the
use of land and other resources by pastoralists. The fact that pastoralists were not consulted when
making the decision will have a strong bearing on their acceptance of any new restrictions. It would
have made a considerable difference if they had been consulted since they are the ones who are
best placed to know the land-use patterns of their grazing areas. Besides, they are the ones who
stand to be affected by any further restrictions imposed on grazing.

The Statement of Outstanding Universal Value adopted by the World Heritage Committee
when it inscribed the NCA as a cultural site makes it clear that the Committee considers the land
use by the Maasai pastoralists as a threat not only to the natural but also to the cultural values of
the NCA:

“Further growth of the Maasai population and the number of cattle should remain within the
capacity of the property, and increasing sedentarisation, local overgrazing and agricultural

30 UNESCO and IUCN 2007.
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encroachment are threats to both the natural and cultural values of the property... The
property encompasses not only the known archaeological remains but also areas of
high archaeo-anthropological potential where related finds might be made. However the
integrity of specific paleo-archaeological attributes and the overall sensitive landscape are
to an extent under threat and thus vulnerable due to the lack of enforcement of protection
arrangements related to grazing regimes...” *'

In order to mitigate these threats, the World Heritage Committee proposed the development of a
pastoralism strategy for the NCA, not appreciating the fact that pastoralists in Ngorongoro have,
over the years, developed workable strategies by which to best utilise the available resources
without any significant impacts on the environment.*2

Following the inscription of the NCA under cultural criteria, UNESCO and ICOMOS undertook
a reactive monitoring mission to the area to assess the state of the historical, archaeological and
palaeontological sites. As can easily be seen from the report of this mission, they did not meet with
representatives of the Maasai during their visit.®* They claimed after their visit that Olduvai Gorge
had been overgrazed and issued recommendations that measures should be taken to arrest this,
which read in part:

“Mitigate and limit the impacts of livestock at the Olduvai Gorge through a renewed
participatory approach in collaboration with the pastoral communities...” 3

While it may seem a positive thing to recommend consulting pastoralists with regard to any intention
to limit the impacts of livestock on the Gorge, it would have made more sense if they had been
consulted before the area was inscribed for cultural values to begin with.

Olduvai Gorge provides important riverine grazing areas and water during the dry season and
the beginning of the rainy season. The gorge lies between the highlands and the low grasses of the
Serengeti and provides palatable grass for goats and sheep, a mainstay of many pastoralists who
are now almost entirely dependent on these animals for their survival. The gorge also contains the
highly nutritious, salty grass species known in Maasai as erikaru and embokui, which are not easily
available in the highlands. According to traditional leader Francis Ole Siapa, who lived and grazed
his livestock in the area for many years, no other place in the NCA can match Olduvai Gorge in
terms of its diversity of pastoral resources. According to him, the gorge is always the first place to
get the critical early rains in November/December and hence the first rescue for weak animals after
a long dry season.® Another traditional leader, Godfrey Lelya, underscored the importance of the

31 Decision 34COM 8B.13 (2010), para. 4.

32 Ibid., para. 7. The proposal to develop a pastoralism strategy was based on recommendations by ICOMOS in its
Advisory Body Evaluation. It was reiterated by the World Heritage Committee in 2011 and 2012, as well as by the
UNESCO/ICOMOS Reactive Monitoring Mission in 2011.

33 For the itinerary and programme of the monitoring mission, see UNESCO and ICOMOS 2011, p. 53.

34 UNESCO and ICOMOS 2011.

35 Personal Communication, 3rd October 2013.



gorge for pastoralists by saying that it is not only a reserve grazing area for cattle when the
wildebeest have migrated to other areas but also a major source of water for pastoralists during the
dry season because of the wells dug along the entire bed of the Olduvai River.* Any limitations on
grazing in this area would cause further disruption of the grazing rhythm and further reduce options
available to pastoralists in the NCA. While UNESCO is calling for further measures to limit grazing
activities in the gorge, pastoralists already face restrictions placed on their grazing in the gorge by
the government.

UNESCO and ICOMOS have also called for control of pastoralists’ activities at Nasera Rock.¥
The 2011 reactive monitoring mission was of the opinion that pastoralists’ activities were having
impacts on the rock and should therefore be restricted. However, no evidence was given to show
that the effects were actually caused by livestock. Wild animals do frequent the area as well and,
very recently, tourists were regularly camping near the rock. In any case, what is absent from the
monitoring mission’s report is a more realistic danger to the Nasera Rock and its immediate
surroundings, namely a major road that is currently being constructed from the Ngorongoro
Conservation Area to Loliondo and which will have much more far reaching consequences than
pastoral activities which have been going on for generations.

Cultivation

Cultivation was at the heart of land-use conflictin the NCA even before the area was made a multiple
land-use area. It is believed that cultivation has been practiced in the Ngorongoro Highlands for
over a million years. The history of cultivation in the area is complex but, for our purposes, it is
sufficient to simply say that cultivation has been present for a long time.

When Ngorongoro was made an independent conservation area in 1959, cultivation was one
of the activities that the Maasai were allowed to continue to practice. However, owing to concerns
about a perceived deterioration of the environment in the NCA, cultivation was prohibited and
phased out in 1975 through amendments to the Ngorongoro Conservation Area Act. The decline
of the pastoral economy and challenges to food security for the Maasai prompted the government
to temporarily lift the ban on cultivation in 1992 while measures were worked out to find solutions
to these problems.® To address these challenges, the NCAA partnered with the Danish International
Development Agency, DANIDA, and local residents to undertake a major pastoralism improvement
project which focused on restocking destitute communities and building the necessary livestock
infrastructure (water, health) capable of sustaining a pastoral economy.®*® While significant
improvements were noticed during the eleven-year-life of the project (1998-2009), it proved difficult
to sustain and poverty ensued in the following years.

36 Personal Communication, 3rd October 2013.

37 UNESCO and ICOMOS 2011, p. 6.

38 Olenasha 2006.

39 Ereto, Ngorongoro Pastoralist Project. For more information, see http:/www.ereto-npp.org/.
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During the same period, in 2007 and 2008, the UNESCO World Heritage Centre and IUCN
conducted two reactive monitoring missions to Ngorongoro to assess the state of conservation of
the NCA.“ They considered that cultivation was widespread and negatively impacting on the
integrity of the World Heritage property. For instance, the December 2008 mission noted in its
report:

“[Tlhere has been an increasing area of the NCA that is used for subsistence agriculture...
While cultivation is still regarded as an illegal activity in the property, the GMP [General
Management Plan] foresees no interventions to curb it or manage it. This means that
while it is officially prohibited, cultivation is in reality tolerated without restrictions in the
development zone, without any measures in place to manage these pressures. [...] On
the basis of the information gathered during the mission, the mission concludes that the
Outstanding Universal Value of the Property is increasingly threatened by the impact of
resident human populations and unsustainable land use practices linked to subsistence
agriculture...”*

The mission stated in strong terms that the issue needed to be addressed urgently and current
degradation patterns stopped in order to avoid an eventual loss of the NCA’s Outstanding Universal
Value. Noting in passing that the Maasai community had “argued” in a document submitted to the
mission team that subsistence agriculture was an absolute necessity for the survival of people in
the area, the mission recommended that a “dialogue should be started between NCAA, Maasai
community leaders and other stakeholders to develop a joint strategy”.*

In May 2009, when the Tanzanian Parliamentary Committee on Land and Natural Resources
and Environment visited Ngorongoro, the Board of the NCAA, through its chairperson Pius Msekwa,
alerted the Committee to the fact that UNESCO had threatened to withdraw Ngorongoro from the
World Heritage List because of perceived threats to its integrity caused by cultivation and other
problems in the area.“® After visiting a few areas carefully selected for their intensity of cultivation,
the Committee decided that the ban on cultivation had to be re-imposed. The reasons for this were
not difficult to understand. The Deputy Minister for Tourism and Natural Resources at the time,

40 UNESCO and IUCN 2007; UNESCO and IUCN 2008.

41 UNESCO and IUCN 2008, pp. 11 and 22.

42 |bid. For the document prepared by the Maasai community, see www.tnrf.org/files/E-INFO-UNESCO-IUCN_
Ngorongoro_Residents_Statement_dec_2008.pdf.

43 Mr. Msekwa presented the Committee with a memo (on file with the author) which the NCAA had submitted to the
Minister of Natural Resources and Tourism and which reads in part: “...the permission that the Government gave
residents to continue subsistence cultivation is very pleasing to the residents and has brought calm and tranquillity to
them. However, because of the strong position of international stakeholders, | am obliged to caution the Government
as follows: That the decision to allow cultivation to continue in NCA is opposed strongly by international stakeholders
led by UNESCO, together with many other environmentalists/ conservationists such as the World Heritage Centre and
IUCN... [L]ast year the main message of IUCN was... that cultivation and encroachment were among the threats facing
NCA... In short, to continue allowing cultivation in the conservation area could lead to NCA being withdrawn from the
World Heritage List, which could lead to the loss of many tourism-related advantages that come with World Heritage
site status...” (NCAA, undated. Unofficial translation from the Swahili original).



Ezekiel Maige, said the financial benefits from being on the UNESCO World Heritage List
outweighed the local benefits of cultivation. In his own words:

“NCAbeing a World Heritage site and a major tourist allure, generates revenues amounting to
USD 30million annually. Now tell me, can our subsistence farming earn us such amount?” #

The Deputy Minister seemed sympathetic to the plight of the Maasai, saying that the government
was caught in a difficult situation, trying to balance the food needs of its hungry population in
the NCA while at the same trying to appease UNESCO so that the NCA would not lose its World
Heritage status. Any sympathy from the Deputy Minister did not, however, stop the government
from re-imposing the ban on cultivation later in 2009, although it was careful to place blame on
pressure from UNESCO for the re-introduction of the ban. The words of the then Chairman of the
Parliamentary Committee on Land, Environment and Natural Resources make this clear:

“If UNESCO removes the NCA from the list of the World Heritage sites, no tourists will
come to visit the place. So it is important to comply with their guidelines...” *

When the media reported that UNESCO was responsible for pressuring the government to take
brutal measures against its people,* UNESCO was quick to move and deny any involvement. In
a press release written by the Director of the UNESCO Office in Dar es Salaam, the organization
denied that there was any threat to withdraw Ngorongoro from the World Heritage List, noting that:
“For a property to be deleted from the World Heritage List, its Outstanding Universal Value must
be irremediably lost, which is not the case with the Ngorongoro” and that “Ngorongoro is not even
inscribed on the List of World Heritage sites in Danger”. While it admitted that the World Heritage
Committee had expressed concerns about threats to the integrity of the property, including from
cultivation, UNESCO noted that the Committee had urged Tanzania to engage in a dialogue with
the Maasai community and ensure their active participation in decision-making. In closing, the
press release declared that: “UNESCO works closely on various issues related to indigenous
communities and encourages in all its programmes the enhancement of their cultural identity and
living conditions”. #

While UNESCO thus denied liability for the ban on cultivation, the report of its monitoring
mission the following year was very telling:

“In regard to the banning of cultivation practices within the NCA, the mission noted positive
progress by the State Party; areas/plots previously farmed by the Maasai communities are
no longer under active cultivation and are actually going through a natural rehabilitation
process... Therefore, farming has been deterred through enforcement, awareness

44 Quoted in lhucha 2009a.
45 Quoted in Ihucha 2009b.
46 |hucha 2010; Peter 2010.
47 Jensen 2010.
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programmes among the pastoral communities and the continuous monitoring being
undertaken by the NCAA... The effective removal of agriculture from the NCAis particularly
importantin that it has potential to limit possible human population densities and encourages
the expanding resident populations to move outside the conservation area boundaries.

Recommendations:
— Continue monitoring and enforcing the ban on agriculture within the NCA.” ¢

The re-imposition of the ban on cultivation was done without providing any alternatives to the
poverty-stricken and food-insecure communities in the NCA. Following the ban, the residents of
the NCA were officially listed in the records of the National Grain Reserve as people permanently
in need of emergency food support. In July 2011 alone, NCAA had to procure 278 tonnes of
maize as relief food for hungry residents.*® A respected elder in Ngorongoro, Francis Ole Siapa,
was quoted by the press as saying, “We are not allowed to engage in any farming activities in
this area. So, famine has been a constant threat to us since 2009 when the government banned
farming in this area”.® Agnes Sandai, a Special Seats Councillor from Oloirobi ward and an
active member of the Pastoral Council, pleaded for women, urging the authorities to at least
allow them to cultivate potatoes and vegetables, because “people here are not sure of what to
eat tomorrow”.%"

The second half of 2012 and much of 2013 witnessed intense struggles by the communities in
the NCA to achieve food security and avoid famine, and also to demand their broader human
rights, which they see as having been denied as a direct result of their living inside a World Heritage
site. In 2012, a coalition of NGOs that support pastoralists made the hunger situation in the NCA
public. In a press release, they highlighted the fact that there was an undeniably serious hunger
situation in Ngorongoro, so severe that children and adults had died of hunger and malnutrition,
and so widespread that a huge majority of the estimated 70,000 residents were facing acute hunger
and starvation. The NGO statement pointed out that:

“Food [in]security and human rights violations are unfortunately also linked to the
international significance that has been attached to Ngorongoro Conservation Area. The
present hunger situation can, in the immediate be attributed to a harsh and hurriedly made
decision by the Government in 2009 to re-impose the ban on cultivation without coming
with an alternative means of livelihood and food security for the local community in the
Conservation Area. International conservation actors such as UNESCO and IUCN cannot
deny culpability in the present hunger situation since they are known to have pressurized

48 UNESCO and ICOMOS 2011, p. 28 (emphasis added).
49 Juma 2011.

50 Quoted in Philemon 2011.

51 Quoted in Philemon 2011.



the Government to re-impose the ban on cultivation owing to a perceived deterioration of
the integrity of the Ngorongoro Conservation Area as World Heritage Site.” %2

Threats of eviction

Another pressing issue is the continuous threat of eviction of local residents from the
Ngorongoro Conservation Area. The possible relocation of pastoralists from the conservation
area is something that seems to have gained ground since Ngorongoro was made a World
Natural Heritage site in 1979. To remain a World Natural Heritage site, the NCA must retain the
outstanding natural values for which it was inscribed, which means that people’s development
activities must be kept within limits. When it comes to striking a balance between conservation
and development, one of these has to give and, in conservation areas, it is the people who have
to go!

An intention to evict indigenous peoples from the area has been clear from decisions
taken from time to time by UNESCO and the Government of Tanzania. Just a few years after
the NCA was inscribed on the World Heritage List, the threat of eviction was knocking at the
door. In the 1980s, UNESCO and the Government of Tanzania were openly discussing this
possibility but wanted scientific findings to support any policy. According to Homewood and
Rodgers:

“The management in Ngorongoro Conservation Area... have for decades perceived a
conflict between wildlife values and pastoralist activities. By 1980 the conflict was seen as
severe enough to warrant expulsion of the pastoralists, but the Ngorongoro Conservation
Area Authority needed objective documentation to back up action. UNESCO was to fund
a management plan and we were commissioned to produce background information
on the ecological facts. Our input was expected to be a standard environmental impact
assessment: In what way do pastoralists affect the wildlife? Is this a major problem? If so,
recommend pastoralist relocation.”

Homewood and Rodgers found that “pastoralist land use presents no threat to wildlife
populations or the environment in NCA” and instead found that pastoralism actually
complements and reinforces wildlife conservation. They concluded that “there is no justification
on conservation or other grounds for expelling the Maasai”.* As a result, no relocation of
pastoralists was carried out at the time; however, the threat of eviction never ceased to exist
for the Maasai in the NCA.

52 PINGO’s Forum et al. 2012.
53 Homewood and Rodgers 1991, p. xi (emphasis added).
54 Ibid., pp. 247, 265.
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Maasai homesteads (‘boma’) in the Ngorongoro Conservation Area. Photo: Dongyi Liu (CC BY-NC-ND 2.0)

In recent years, fears of a possible eviction of pastoralists from the area have grown mostly as
a result of UNESCO’s interventions in the area. The UNESCO/IUCN monitoring mission to
Ngorongoro in 2008 made it clear that it considered human population pressure one of the key
factors threatening the universal values of the property and called strongly on the Government of
Tanzania to take urgent measures:

“The mission team is extremely concerned by the increased numbers of resident
populations and their impact on the natural resources through agriculture and overgrazing
on the integrity of the property. The mission team is of the opinion that these impacts
constitute the most important and growing threat to the Outstanding Universal value of
the property... Populations have increased beyond the carrying capacity of the property...
Therefore the mission considers that the issue of the impact of resident populations
on the values of the property needs to be addressed urgently...” *

Either in sheer panic or simply to suit some hidden agenda, the government began taking rushed

measures against the residents of the conservation area after receiving this report, including a re-
introduction of the ban on cultivation, prohibiting access to the Ngorongoro crater and evicting so-

55 UNESCO and IUCN 2008, pp. 11-12 (emphasis in original).



called ‘illegal immigrants’.® Amid these rushed decisions, panic ensued, with some media outlets
reporting that people were going to be evicted from Ngorongoro.¥’

The reported threats of eviction received the strongest of condemnations from the local people,
local NGOs and international NGOs, most notably the International Work Group for Indigenous Affairs
(IWGIA) and the International Land Alliance. IWGIA, for one, wrote a letter to UNESCO expressing its
concern and opposition to the threats of eviction and other violations of human rights of the indigenous
people of the Conservation Area.®® UNESCO was swift to deny liability and involvement in any
attempts to evict people from the conservation area. In a letter to the Director of Antiquities of Tanzania,
the organization demanded an explanation of the reported threats of eviction, making it clear that
UNESCO would not support such a move since “as a UN agency [it] fully subscribes to the Declaration
on the Rights of Indigenous Peoples and is against any eviction of indigenous peoples be it from
cultural sites or protected areas”. UNESCO “emphasize[d] that technical issues pertaining to the
conservation of heritage should not be used to justify any decision to evict indigenous peoples”.*®

Carrying Capacity Study: In search of scientific evidence to support eviction?

The recommendations of UNESCO’s monitoring missions cast doubt on the above assertions,
however, and play well into the hands of those who would like to evict pastoralists from the NCA.
UNESCO has not only called for an effective removal of agriculture from the NCA in order to
“encourage” residents to move outside the conservation area® but has, for years, pressured the
Tanzanian government to undertake a study of the human “carrying capacity” of the area. Recent
monitoring missions from UNESCO and IUCN have consistently emphasized that the present
human and livestock numbers are among the factors threatening the integrity of Ngorongoro as a
World Heritage site, a claim that is vigorously contested by the Maasai.” UNESCO has supported
the conducting of a carrying capacity study to ascertain how real the threat is:

“The Mission team notes and commends the process of undertaking a systematic study of
carrying capacity within the conservation area. It is important that such a study is credible
and, in particular, is undertaken by an objective and competent person/institution. This study
should be based on both social and environmental considerations and should provide the

56 The term ‘illegal immigrants’is frequently used by the government to refer to NCA residents other than those who were
already present in the NCA when the conservation area was established in 1959 and their descendants. The term is
also applied to people who were paid to re-settle in 1975 who have since returned.

57 See lhucha 2010; Peter 2010.

58 Letter from IWGIA to UNESCO dated 13 April 2010 (on file with author).

59 Letter from the Director of the World Heritage Centre, dated 21 April 2010 (on file with author).

60 UNESCO and ICOMOS 2011, p. 28.

61 See e.g. the joint statement that was submitted by the indigenous residents of the NCA to the 2008 UNESCO/IUCN
monitoring mission (Ngorongoro Pastoral Council et al. 2008): “There are no signs and no significant ecological
damage to the area from overuse of the areas by the local communities although there has been above 50.000 people
in the area for decades.”
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Maasai men cultivating land following heavy rain, in Endulen, Ngorongoro Conservation Area. Especially in
times of drought, subsistence agriculture is essential for the survival of people in the area. However cultivation
was prohibited in the NCA in 2009, a decision that has seriously undermined the food security of residents.
Photo: Geoff Sayer/Oxfam

opportunity for adequate and effective input from the Maasai populations, including through
the Maasai Pastoral Council and its Chairman. Based on professional judgement, the Mission
Team assumes that such a study would result in the identification of a carrying capacity figure
significantly less than the current population within the conservation area.”

The prospect of a carrying capacity study is causing a great deal of stress among the residents of
the NCA, who fear that the findings of such a study would be used to evict them from the NCA. This
fear appears justified by UNESCO’s own pre-determined conclusion that the carrying capacity has
already been surpassed and that the study would identify a carrying capacity figure which is far less
than the NCA's current population of 60,000 people. The fear is compounded by a litany of other
threats that resident pastoralists have been receiving from many quarters, including government.
UNESCO recently reported that: “The State Party report notes that the WH property does not have
the capacity to sustain the current Maasai population of 60,000 people and 360,000 cattle”.®®

62 UNESCO and IUCN 2007, p. 6 (emphasis added).
63 UNESCO 20086, p. 5. The figure of 360,000 cattle is wrong and has never been reached in the entire history of the NCA.
The highest recorded figure is 200,000 heads of cattle, recorded in 1987.



The Government of Tanzania has itself made clear on several occasions that it views eviction
as a potential solution to resolving what it sees as a long existing conflict between people and
wildlife in Ngorongoro. As explained by the 1990 Ad Hoc Ministerial Commission on Ngorongoro:

“The possibility of resettling the NCA’s pastoralists in lightly populated areas, such as
the Loliondo Division of Ngorongoro District or the Simanjiro Plains has been considered
at various times in the past. This approach would help ensure the maintenance of the
NCA's conservation and archaeological values, and would make the management of the
Area considerably more simple; resettiement would also enable the Maasai to pursue
their development interests free of restrictions. However, the Commission recognised
that resettlement would be a contravention of the assurances which have been given to the
Maasai people, and would lead to resentment, upheaval and human suffering. Resettlement
would also be difficult from a logistical point of view, costly in economic terms, and at risk of
evoking both national and international criticism. Lastly, the areas which are proposed for
resettiement are already experiencing some of the highest rates of immigration in the nation,
and are the focus of considerable controversy over land allocation; and additional and large
influx of people from the Conservation Area could only intensify these conflicts.” &

In sum, the threat of eviction has been there for many years but the Government of Tanzania fears
the logistical implications of undertaking an eviction of this magnitude, as well as the expected
resistance from the affected people themselves and human rights activists all over the world.

When a UNESCO monitoring mission visited the Pastoral Council and elders of Ngorongoro in
April 2012, pastoralists made it abundantly clear that they were certain that the proposed study on
the carrying capacity would be used as a management tool to evict them from Ngorongoro, not
seeing what other purpose it could serve. And, indeed, the question is: if such a study was carried
out and did conclude that the human population in Ngorongoro exceeds the carrying capacity of the
area, what would happen to the ‘excess’ population?

The 2012 monitoring mission responded to the pastoralists’ concerns by noting in its report that
the idea of a carrying capacity study “has had the unfortunate and unhelpful side effect of
heightening tension between management and pastoralists, by keeping the possibility of involuntary
relocation alive in people’s minds”. The mission therefore recommended “that a study of carrying
capacity should no longer be envisaged as it is impracticable, unnecessary and could lead to
serious conflict with the Maasai pastoralist groups”. However, the mission at the same time
reaffirmed “that the number of livestock almost certainly exceeds the carrying capacity of the areas
set aside for pastoralism (although understandably most Maasai choose to be in denial about it)”
and underlined the importance of “a reduction in the number of people” in the Conservation Area.®®
While the mission noted that “the relocation of people out of the NCA can only take place voluntarily,
and certainly bona fide residents need have no fear of the sort of large scale, forcible eviction that

64 Tanzania 1990, p. 15.
65 UNESCO, ICOMOS and IUCN 2012, pp. 23-26.
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would be needed to bring the pastoral system below carrying capacity”, the mission’s notion of a
‘bona fide resident’is hardly reassuring to the pastoralists:

“[The pastoral community should be reassured that] while no bona fide residents will be
evicted, those remaining have firstly to respect the legally valid livelihood constraints
peculiar to the NCA, and secondly to accept that because of them the best interests of
the community and the management authority are actually almost identical. The quid pro
quo for those electing to stay, respect the law and collaborate with the NCAA and share
responsibility for sustaining their pastoral way of life, is that the latter will continue to provide
them with all the familiar benefits...” %

Participation of the residents in management and decision-making
processes

Ngorongoro Conservation Area was created for three objectives, the development of Maasai pastoralists
being one of them. It is only reasonable that the Maasai should be able to participate fully in the
management of the area. Unfortunately, this has not been the case, as their participation in management
and decision-making has not been commensurate with the attention that should be attached to their
development. This has been decried by Maasai representatives and organizations for many years®” and
has recently also begun to be criticized by UNESCO and the World Heritage Committee.®

Management decisions in the area are made at two levels: at the level of the board of directors
and the level of management. At both levels, the participation of indigenous peoples is not legally
guaranteed.

According to the Ngorongoro Conservation Area Act (Section 5), the overall manager of the
affairs of the Conservation Area is the Board of Directors of the NCAA. The law contains no
mechanism to ensure that resident communities can participate in the management of the
Conservation Area through this important body. The Chairperson of the Board is appointed by the
President of Tanzania while the additional 6-11 members of the Board are appointed by the Minister
responsible for Natural Resources and Tourism.® While representatives of the resident communities
have, at times, been appointed to the Board, this was not due to a legal requirement but simply at
the discretion of the appointing authority. For many years, the Chairperson of Ngorongoro District
Council and the Member of Parliament (MP) from Ngorongoro Constituency have been serving on
the Board as de facto representatives of local communities but no attempts have been undertaken

66 Ibid., pp. 24, 35.

67 See e.g. the statement of the NCA's indigenous residents submitted to the 2008 UNESCO/IUCN monitoring mission
(Ngorongoro Pastoral Council et al. 2008): “Participation in NCAA decision making bodies of local communities and
local authorities is highly insufficient. People of NCA are not enjoying the same rights as other citizens of Tanzania.”

68 See in particular World Heritage Committee Decision 33COM 7B.9 (2009); UNESCO and IUCN 2009; UNESCO and
ICOMOS 2011.

69 Section 5 of the Ngorongoro Conservation Area Act and section 2 of the fourth schedule to the Act.



to make this a legal requirement. With the instigation of the Pastoral Council in 1994, the Chairman
of the Pastoral Council seems to have replaced the Chairperson of the District Council as the de
facto representative of communities. Interestingly, in the most recent re-constitution of the Board in
December 2009, the local MP was dropped. There have been repeated calls from different people
and institutions (governmental and non-governmental) to increase the number of representatives
of the local communities on the Board. The Ad Hoc Ministerial Commission in 1990 recommended
that residents should, as a minimum, be allocated two places on the Board for representatives
chosen by the residents themselves.

At the level of management, where important decisions are taken and implemented, there is
not a single representative of local residents in the top management team. In the present structure
of the NCAA, there are three directors and, below them, are eight divisional managers. Overall, the
total number of local residents who are employed in the conservation area is less than a hundred
out of a total workforce of nearly five hundred persons.™ A precise figure is difficult to establish as
the estimates provided by the conservation authorities tend to overstate the employment of local
residents by counting all Maasai people as local residents, whether they are from the NCA or not.
Confusion also stems from the tendency of the authorities to include temporary casual labour and
short contracts in the definition of employment. Not one local person is currently employed in a
management position. In the past, the excuse for not having community representatives in these
positions was that members of these communities lacked education and the required technical
skills. Today, there are many local residents who would be qualified to fulfil these positions but the
system continues to exclude them from employment.

The Ngorongoro Pastoral Council is so far the only space that can even remotely be said to be
providing for some degree of community participation in the management of the NCA. The Pastoral
Council has played a very large role in the provision of education services to the resident
communities. However, the way it is structured and the powers given to it by law make it incapable
of enabling effective community participation as it cannot pass binding decisions. Moreover, while
the Pastoral Council was initially intended to be an autonomous body of local people contributing
to the management of the NCA, this has not been achieved as the Pastoral Council was set up as
a branch of the NCAA. It is therefore often perceived as an arm of the NCAA rather than an
independent organ safeguarding the interests of local communities.

The idea to create the Pastoral Council was first introduced in a draft management plan
prepared in 1966.”" Concretely, however, the structure of the present Pastoral Council goes back
to proposals made by the Ad Hoc Ministerial Commission on Ngorongoro in 1990. The position of
the Commission was very clear on Ngorongoro:

“It is the Commission’s view that the long-term success of the Conservation Area will
rely upon the active involvement and participation of local communities in all aspects of

70 In 2008, the number of local residents employed was put at 70 out of a total workforce of 420 employees, See
Parliament of the United Republic of Tanzania 2008, p. 8.
71 Tanzania 1990, p. 55.
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the NCA's management. In this regard, it is vitally important that residents of the NCA be
provided with a much greater voice in the affairs of the Conservation Area than is the case
at the present time...” 72

The Commission also made recommendations as to how the participation of local communities in
the affairs of the Conservation Area should be achieved in practice. The Commission recommended
the establishment of what it called a ‘local community council’ as a forum for discussion between
the NCAA and residents and a space through which the residents could channel concerns to the
Board of the NCAA. The Commission proposed that the council should be composed of elected
ward councillors for the area, the chairperson from each of the registered villages in the NCA,
additional representatives elected by the communities from among the permanent residents of the
area, and the conservator and senior staff from the NCAA.

When the Ngorongoro Pastoral Council was established, almost all of the recommendations of
the Ad Hoc Ministerial Commission were taken on board. The Pastoral Council has been in
existence informally since 1994 although it was legalised only in 2000.7 The subsidiary legislation
establishing the Pastoral Council also contains a scheduled constitution governing the activities of
the Council. According to this constitution, one of the functions of the Pastoral Council is to advise
the Board of the NCAA on all policies relevant to the implementation of the Pastoral Council’s
constitution.” The Council is also empowered to plan and implement development projects for the
benefit of local communities.” However, the decisions of the Pastoral Council must gain the
approval of the Board of the NCAA before they are implemented. The Pastoral Council may also
amend its constitution but, again, only with the approval of the NCAA Board and the Minister
responsible for the Conservation Area.

The composition of the Pastoral Council closely reflects the recommendations that were made
by the Ad Hoc Ministerial Commission on Ngorongoro. The Pastoral Council is composed of all
Councillors in the NCA, the Chairpersons of all registered villages in the NCA, six traditional leaders
(one from each ward), six representatives of women (one from each ward), six representatives of
youth (again one from each ward) and the Conservator of the NCAA.”

While the present configuration of the Pastoral Council is largely in accordance with the
recommendations of the Ad Hoc Ministerial Commission, the fact that the Conservator of the NCAA
is part of the council is problematic because it compromises its independence. When local
communities were consulted on the composition of the local community council, their
recommendation, which was not taken on board, was that the council should be an autonomous
body which is not part of the NCAA and that it should be fully constituted by representatives of the

72 Tanzania 1990, p. 55.

73 Ngorongoro Conservation Area (Establishment of Ngorongoro Pastoral Council) Rules, 2000 (Government Notice No.
234 of 23rd June, 2000). The rules were made under section 24 of the NCA Ordinance.

74 Article 2.03(a) of the Constitution of the Pastoral Council.

75 Section 8(1) of the Rules.

76 Article 5.01 of the Constitution of the Pastoral Council.



local communities without involving ex-officio members from the communities, let alone people
from the Conservation Area Authority.”

Benefit-sharing

Benefit-sharing is another important way of ensuring that the local people participate in the affairs
of the conservation area. It has been observed on many occasions by UNESCO and IUCN that
equitable benefit-sharing in the NCA will help to make local residents appreciate the importance
of conserving the natural environment. Accordingly, the World Heritage Committee has repeatedly
requested that the Government of Tanzania take deliberate measures to improve participation
and benefit-sharing in the NCA. For instance, in 2009, the Committee adopted the following
recommendation:

“Requests the State Party to ensure the active participation of resident communities in
decision-making processes and develop benefit-sharing mechanisms to encourage a
sense of ownership of, and responsibility for, the conservation and sustainable use of the
property’s natural resources...” 7®

While implementation of this vital recommendation could have been better, it is worth mentioning
that benefit-sharing is an area where some light can be seen at the end of the tunnel. NCAA
receives around 30 million USD a year from tourism. The Ngorongoro Pastoral Council receives a
direct grant from this of approximately 2-3% annually for the development of local communities.”
This amount has been critical in enabling the Pastoral Council to undertake important social
services, especially in the area of education. With this money, the Pastoral Council has been able
to send many residents to schools. For the entire period of its existence, the Pastoral Council has
directly supported the education of around a thousand students in different secondary schools
and colleges.®® Through this support, the Pastoral Council has also been able to construct a
very good secondary school in Ngorongoro, the Embarway Secondary School, and is currently
(2014) completing another secondary school in Nainokanoka. In addition to the direct grant, other
development support is also given through the NCAA's Department of Community Development.

77 Lazaro Moringe Parkipuny, pers. communication. L. Parkipuny was the Hon Member of Parliament of Ngorongoro
Constituency from 1980 to 1990 and a member of the Ad Hoc Ministerial Commission on Ngorongoro.

78 Decision 33COM 7B.9, para. 7.

79  The exact proportion given is not fixed and varies from year to year. In 2010/2011 the contribution for the direct grant was
1.25 hillion Shillings, in 2011/2012 it went slightly up to 1.35 billion Shillings and in 2012/2013 it was 1.4 billion Shillings. In
2013/2014 the direct grant increased suddenly to 2 billion Shillings in response to the serious food shortages that hit the area
and some of the direct grant was used to purchase grain. Jamhuri ya Muungano wa Tanzania, Ofisi ya Waziri Mkuu 2013.

80 In the past, the Pastoral Council used to sponsor students up to Master’s degree level; however, this privilege was
removed by the NCAA Board allegedly to make the bursary available for more students at the lower levels of education.
The Pastoral Council resisted this saying, among other things, that it amounted to interference in their decision-making.
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Safari vehicles in Ngorongoro Crater. Being a major tourist destination, the NCA attracts more than 500,000
visitors per year, generating revenues of around 30 million USD annually. Only 2-3 percent of that revenue
goes to the local communities. Photo: Paulo Cunha

While the 2-3% direct grant to local people’s development is an attempt to implement benefit-sharing
arrangements, it is clearly not an equitable arrangement, especially considering that the development of
local residents in Ngorongoro is among the three key objectives for which the conservation area was
established. If equity in benefit-sharing is to be realised, then at least 30% of the income of the NCAA
should be set aside for people’s development. This is among the recommendations that local residents
are making towards a new law for the conservation area.?" In December 2012, pastoralist organizations
from the NCA released a joint statement calling on the Government of Tanzania to “repeal and re-enact
Ngorongoro Conservation Area Act, a draconian piece of legislation which denies local community an
opportunity to co-manage the conservation area as well as getting equitable benefits from the income
accrued from tourism”. They urged the government to “make sure that the income accruing from Tourism
is distributed equally amongst the three objectives for which the area was established” and “to make sure
that at least 30% of the income [is] allocated to the Pastoral Council”.#?

Recent developments

In the first quarter of 2013, the people of Ngorongoro themselves started a movement in response
to the problems of the NCA that quickly proved too strong for the government to ignore. They began

81 Olenasha 2010.
82 PINGO’s Forum et al. 2012.



mounting pressure in April and May threatening to close the main gate to the NCA and Serengeti
National Park if the government did not respond to the situation facing them. This strategy worked
because, however difficult implementing that threat would have been, the government took the
threat seriously and responded quickly.

The Prime Minister of Tanzania, the Honourable Peter Kayanza Pinda, made a quick trip to
Arusha in June to talk to members of the Pastoral Council, select traditional leaders and a few
educated youths. After listening to the voices of the people of Ngorongoro, he ordered an
assessment of income status and food security in Ngorongoro, which was conducted immediately
afterwards in July/August 2013. The assessment, done in close consultation with the Pastoral
Council, revealed that the economic situation of the people of the NCA was shocking. According to
the assessment report, the population of the NCA was 87,851 people. The number of cattle was
found to be 131,509, while goats numbered 163,207 and sheep 166,872. The assessment revealed
that 3% of the population of the NCA owned 80% of all the cattle, leaving only 20% of the cattle in
the hands of the remaining 97%.% At least 74% of the people of the NCA would be categorised as
poor, very poor or destitute, all categories meaning they face food insecurity. The survey also
revealed a shocking situation in terms of access to and provision of social services, with 73.4% of
the people of the NCA never having seen inside the doors of formal education. Significantly, the
survey admits that poverty in the area is directly related to the status of the area as a conservation
area.®

Following the release of the report, the Prime Minister went to Ngorongoro on 19 September to
speak directly to the people of Ngorongoro. The people hoped at the time that the Prime Minister
would lift the ban on cultivation, as one of his predecessors had done in 1992. However, the Prime
Minister did not do this, instead promising free food for everybody in the area while seeking more
durable solutions. According to press reports, he said:

“There are about 20,000 households in the Ngorongoro Conservation Area, my office
offers to give each household ten sacks of grain (One tonne of maize) every year, free of
charge to supplement food requirements as we work to find other means of sustaining the
population here.” &

Just as the government is slowly responding to pressure from the local community in Ngorongoro,
there are signs that UNESCO is doing the same. Heightened criticism of UNESCO and other
international conservation players as being the reason behind the re-imposition of the ban on
cultivation and other conservation policies in Ngorongoro so unfavourable to the local communities

83 Jamhuri ya Muungano wa Tanzania, Ofisi ya Waziri Mkuu 2013.

84 “The assessment has revealed several challenges facing the citizens of Ngorongoro Division, including income poverty
resulting from dependence on pastoralism and livestock keeping as the main economic activity in a conservation
area (NCA) where the relevant authority has not taken enough measures to improve and protect the interests of
the residents as required by law [Section 6 of the Ngorongoro Conservation Area Acf]’. Jamhuri ya Muungano wa
Tanzania, Ofisi ya Waziri Mkuu 2013 (unofficial translation from the Swahili original by the author).

85 Nkwame 2013.
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has prompted UNESCO to play some clever diplomacy. Human rights organizations and
pastoralists’ organizations from Tanzania have repeatedly pointed to UNESCO’s responsibilities,
and the representatives of UNESCO who visited Ngorongoro in April 2012 were told very clearly that
UNESCO was part of the problem. When UNESCO met with representatives of local communities
in 2012, it promised that it would organize a workshop to discuss the problems of Ngorongoro
and find a new way forward. UNESCO has fulfilled this promise by initiating a project entitied
“People and Wildlife; Past, Present and Future: Connecting wildlife management to the sustainable
development of communities”. The objectives of this project include reviewing the successes and
challenges of the NCA as a multiple land-use area; developing a relationship of trust and a common
understanding of values, management and benefit-sharing among all stakeholders; and working
towards an equitable balance between the needs and aspirations of the Maasai community
and the goals of ecosystem management, wildlife conservation, tourism and the protection of
archaeological sites. The project intends to review the governance framework and management of
the NCA in order to try to better address the challenges facing the area.®

These objectives closely reflect the objectives for which the conservation area was originally
established, as well as the recent emphasis on the protection of archaeological sites. While it is too
early to pass any verdict on this project, it is good that UNESCO is encouraging changes in the
governance framework of the NCA. However, it is important to note that the response is limited to
this particular site, and nothing appears to have changed in terms of UNESCO’s overall policy
framework for the governance of World Heritage sites. It is questionable as to whether a change in
the governance of the NCA in favour of the local communities will be sustained or effective, or will
be supported by UNESCO over the long-term, when the policies of UNESCO, which plays such a
decisive role in the management of the site, have not changed.

Conclusion and recommendations

It is becoming an increasing challenge to balance the interests of conservation and tourism with
those of human development in the NCA. Reasons for this include, among others, the more than
six-fold increase in the human population in the last 50 years, the rapid increase in tourist numbers,
and increasing conservation activities that place evermore restrictions on human activities.

The future of Ngorongoro as a multiple land-use area is unpredictable. One thing that is certain,
however, is that the current lack of involvement of local people in decision-making processes and
threats of evictions from the area are not part of the winning formula. This is particularly stark
considering the ‘World Heritage’ status of the area. The local communities’ disenfranchisement and
marginalization from decision-making processes begs the questions of whose world and whose
heritage are being safeguarded and protected under this label, and whether the concept of
‘mankind as a whole’ that is embedded in the World Heritage Convention includes the pastoralists
living in the Ngorongoro Conservation Area.

86 UNESCO 2013.



There are a number of steps that urgently need to be taken to establish a better balance
between conservation interests and the livelihood needs of the local communities. Key among
these are strengthening the local authority and self-determination of the local communities, and
ensuring that they are able to effectively participate in all decision-making processes relating to the
conservation area. This should include not only decisions relating to the daily management of the
area but also more high-level decisions such as those that are periodically passed by UNESCO
and other international conservation actors. An opportunity exists in the current attempt by
UNESCO to initiate a dialogue to chart out a new governance structure for the conservation area.
A central question in this context must be how to ensure that local communities can fully participate
in the governance and management of the NCA. A prerequisite for this is the repeal of the
Ngorongoro Conservation Area Act, a draconian piece of legislation which denies the local
communities the opportunity to co-manage the conservation area or to equitably access tourism
benefits.

Second, in order to ensure that pastoralists feel that they are full participants in and co-owners
of the heritage in Ngorongoro, renewed attempts should be made to ensure that Maasai cultural
values are officially recognized as part of the outstanding universal value of the site. To this end, a
re-nomination of the site should urgently be developed in collaboration with the pastoralists. This
would also facilitate the establishment of a more balanced management framework that is in line
with the multiple land-use concept. If UNESCO is sincere in championing a better balance between
the needs and aspirations of the Maasai and the interests of conservation then it must lead by
example, by supporting a re-nomination process so that such a balance is achieved at the World
Heritage Convention level.

Third, as part of establishing a better management framework, it is essential that all stakeholders
work towards finding an equitable benefit-sharing arrangement that would scale up the extent to
which the income from tourism contributes to the livelihoods of the local communities, who are
increasingly finding it difficult to live by pastoralism alone.

Fourth, the government should consider setting aside lands in or near the NCA for the local
communities to farm. Livelihood diversification is urgent due to the restrictions on pastoralism in the
NCA, coupled with factors such as the increase in population and climate change. To further boost
food security in the area, the government should also consider making it mandatory for the NCAA
and businesses operating in the area to give priority to the employment of local people who have
the required qualifications. Income from employment will greatly help to boost household income
and increase the food security of NCA residents.

Finally, the international governance framework for World Heritage sites such as the NCA
needs to be revamped to reflect the requirements of international law and ensure that indigenous
peoples fully participate in the inscription and management of World Heritage sites that incorporate
or affect their lands, territories or resources. O
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Western Ghats of India:
A Natural Heritage Enclosure?

C.R. Bijoy

Introduction

f the 981 properties inscribed on UNESCO’s World Heritage List as of July 2013, 24 cultural

sites and six natural sites are in India." One of the natural World Heritage sites in India is the
Western Ghats, inscribed at the 36™ Session of the World Heritage Committee in Saint Petersburg,
Russian Federation (24 June - 6 July 2012).

The Government of India’s Ministry of Environment and Forests (MoEF) took responsibility for
identifying potential sites in the Western Ghats, Eastern Himalaya and Terai Ecoregions in 2002
jointly with the Wildlife Institute of India (WII), Dehradun (a scientific institution), and two civil society
organizations, Ashoka Trust for Research in Ecology and Environment, Bangalore (ATREE), and
Nature Conservation Foundation, Mysore. The results of the assessment were discussed in a
National Seminar on World Heritage Properties organized by Wil on 23 September 2004. In 2006,

1 Another 33 properties have been included on India’s tentative list of potential World Heritage sites, a prerequisite for
inscription on the World Heritage List.

Left: Huts of Malappandaaram tribal people, Pathanam Thitta District, Kerala (Periyar Sub-cluster). Photo: Riyas



the Western Ghats Cluster was entered on India’s tentative list as a potential ‘serial’ World Heritage
site nomination.?

The seven Sub-clusters of the Western Ghats (see Figure 1) were then formally nominated
as a serial natural site in January 2010 and first considered by the World Heritage Committee at
its 35" session in June 2011. However, the nomination was ‘referred’ back to the State Party —
which means that India had to provide additional information and meet some recommendations
of the Committee for approval to be granted. The decision to refer was accompanied by a
range of actions suggested to India, largely focused on ensuring that the size, complexity and
scope of the proposed site were suitable and that appropriate management arrangements for
the site would be formed. The decision also referenced, tangentially, a need for “participatory
governance approaches”, “increased engagement with all stakeholders”, and greater “community
membership and input” into the management of the site.®

The World Heritage Committee’s lack of reference to local communities and indigenous
peoples directly dependent on and living within the proposed sites was in contrast to local-level
activism against the declaration of the site as World Heritage. The preparation of the nomination
of the Western Ghats was met with protests from local inhabitants in various of the 39 component
parts of the serial site —a population of approximately 100 000+ people is directly dependent on
the 7,953.15 km? that was included in the proposed site. The tribal peoples living in these areas
argued that they had not been involved in the preparation of the nomination of their lands, nor
were they represented in the management structures that would take overall control of the sites.
They also expressed concern that a World Heritage inscription would restrict their access to the
lands and resources on which they depend.

Western Ghats: Adivasi homelands

The Western Ghats, a chain of mountains, runs parallel to India’s western coast, about 30-50 km inland,
and traverses the states of Kerala, Tamil Nadu, Karnataka, Goa, Maharashtra and Gujarat. Spread over
140,000 km?in a 1,609 km long stretch, it is interrupted by the Goa Gap, Palghat Gap and Shencotta
Gap. Itis the source of at least 60 rivers, including three major ones (the Krishna, Cauvery and Godavari)
and is a lifeline for over 300 million people. It influences the entire Indian peninsula.

The Western Ghats is the abode and homelands of Adivasis in southern and western
India. The term ‘Adivasis’ is the more socially acceptable and recognized term of reference
and translates to the literal meaning of ‘indigenous peoples’; however, the officially
recognized term ‘Scheduled Tribes’ is often used instead and has a very specific legal

2 Aserial nomination is any nomination that consists of two or more geographically unconnected areas.
3 Decision 35 COM 8B.9.
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meaning.* Scheduled Tribes are notified by the President of India in relation to a particular state
or union territory. The states of Kerala, Tamil Nadu, Karnataka and Maharashtra together have
a total of 121 Scheduled Tribe communities.® Of these, 14 are also categorized as ‘Particularly
Vulnerable Tribal Groups’ (earlier called ‘Primitive Tribal Groups’) as they are considered as the
most marginalised among the Scheduled Tribes. At the time of the 2001 Census, the southern
region consisting of Kerala, Tamil Nadu and Karnataka together had an Adivasi population of
4,479,496 with a share of 5.31% of the total ST population of the country and Maharashtra with
8,577,276 had a share of another 10.17%.5 An overwhelming majority of Scheduled Tribes in
Kerala and Karnataka inhabit the Western Ghats while in Tamil Nadu and Maharashtra a significant
section of Scheduled Tribes dwell in the Western Ghats.

Over 300 hamlets with about 75,000 to 100,000 tribals, and over 4,000 non-tribals are located within
the sites in Western Ghats now conferred with World Heritage status. Another 100,000+ people live in
areas bordering these sites. These are the minimum estimates as no clear figures are available.” There
are at least 29 tribal communities inhabiting these sites, of whom four are categorized as Particularly
Vulnerable Tribal Groups, namely Cholanaicken (semi-nomadic cave dwellers ‘discovered’ by the
outside world about four decades ago), Jenu Kuruba (honey gatherers), Koraga (‘untouchables’ forced
to do the most menial and dirty jobs) and Paniya (mostly landless agricultural workers and forest produce
gatherers). There are also subsistence farmers such as Mannan, Muthuvan, Kurichiar and Hallaki
Gouda. Forest-dependent nomadic hunter-gatherers, foragers, forest produce collectors, agricultural
workers and cultivators include the Paliya, Ulladan, Hill Pulaya, Urali, Irula and Siddi. The Siddis are
the descendants of African slaves who were brought to India mainly by Arabs, the Portuguese and the
Dutch. Adiya and Paniya, former bonded laborers working on plantations, are mostly landless. The Betta
Kuruba produce household items such as baskets and sieves from bamboo and other forest produce.
Only the three sites in Maharashtra do not have any tribal population. The Western Ghats therefore
contains a significant array of cultural diversity and a diversity of relationships between the different
indigenous and tribal peoples and the lands on which they depend. Altering the protected status of the
Western Ghats impacts on each of these peoples in distinct ways; however, this was not considered in
the World Heritage nomination process.

4 ‘Scheduled Tribe' is defined under Article 366 (25) of the Constitution of India as “such tribes or tribal communities or
parts of, or groups within such tribes, or tribal communities as are deemed under Article 342 to be Scheduled Tribes for
the purposes of this Constitution”. This status, conferred on the basis of birth of a person into a Scheduled Tribe, offers
certain specific constitutional privileges, protection and benefits. Although not all Scheduled Tribes are Adivasand
vice versa, by and large, the Scheduled Tribes as a category covers most of the Adivasi communities. Moreover, a
community recognized as Scheduled Tribe in one state need not be recognized similarly in another.

5  Kerala state has 36 Scheduled Tribes, Tamil Nadu 36, Karnataka 50 and Maharashtra 45. A number of their inhabited
areas are divided between states and so they find themselves listed in more than one state as STs. Taken together,
there are 121 ST communities.

6  Census of India 2001.

7 The calculations are based on a variety of sources, incl. Government of India 2009, National Tiger Conservation
Authority 2011, Johnsingh 2000, data of the Forest Department, Kerala (maintained by the Chief Conservator of
Forests and as per working/management plans) and personal communications.



Environmentally, the area is a rich store of biodiversity. An estimated 23% (43,611 km?) of the
original extent of forests (189,611 km?) remains intact.® The Western Ghats is home to around
5,000 species of flowering plants (of which 1,700 are unique to the area), 58 endemic plant genera,
267 species of orchids, nearly 650 tree species, about 139 mammal species, 508 bird species, 179
species of amphibians, 157 species of reptiles, 218 species of fish and 330 species of butterflies. It
has the world’s largest population of endangered ‘landscape’ species such as the Asian elephant,
with around 11,000 elephants, gaur and tigers. At least 325 globally threatened (IUCN Red Data
List) species live in the Western Ghats. It is ranked, together with Sri Lanka, as one of the most
important biodiversity hotspots globally, and is one of the Global 200 most important ecoregions.®

Whose land is it?

Spread throughout the states of Kerala, Tamil Nadu, Karnataka and Maharashtra, the Western Ghats
serial sites total an area of 7,953.15 km?. All of the 39 sites are forest areas administered by the Forest
Department under the jurisdiction of the Ministry of Environment and Forests and the respective state
governments. Within this designation, however, there is a wide range of legal frameworks that apply
to the various sites in the Ghats, which makes a singular analysis of the legal situation of the lands
problematic. Twenty-two of the sites fall within the Protected Area (PA) regime of either national parks
or wildlife sanctuaries (2,028.76 km? and 3,064.39 km? respectively). Of these, two are notified as
Critical Tiger Habitats in Tiger Reserves (with one more likely to be notified) while five more sites are
part of three other Critical Tiger Habitats (totaling 1,954.35 km? under Critical Tiger Habitat status).
The remaining sites are classed as either reserve forests (2,144 km?) or forest divisions (716 km?).
There are therefore five different legal classifications of protected status currently active in the 39
component sites, each with different restrictions and permitted activities.

The legal status of the lands involved and the complexity therein reflects a wider situation in India.
The appropriation of forested lands by the state has a long history, beginning when large tracts of Adivasi
homelands were declared forest under the Indian Forest Act, 1927.° This law is a piece of central
legislation and, together with the respective state laws patterned on the central law, represents a colonial
regime that treats the area and its inhabitants as ‘conquered’. The law stipulates that the rights of the
inhabitants are to be recognized while declaring the areas as ‘forest’. Many areas in the Western Ghats
were notified as forest during British rule and have continued to be classified that way since India’s
independence. However, the legal rights of their inhabitants remained largely denied, unrecognized or
unsettled, which means that they are treated as though they are encroachers and criminals.

The Wildlife (Protection) Act, 1972 provides for the demarcation and notification of sections of
forest for wildlife protection either by restricting human activity via Wildlife Sanctuaries or totally
prohibiting it via National Parks." However, in a study of Protected Areas, it was found that 69%

8  Of this, 140 000 km? are mountainous.

9  Government of India 2009, pp. 1-13.

10 Act No. 16 of 1927 [21 September 1927].

11 ActNo. 53 of 1972 [9 September 1972]. For details on the procedures and restrictions imposed, see Chapter IV of the Act.
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Map 1: Map of the Western Ghats, showing the seven Sub-clusters
included in the serial site. Source: World Heritage Nomination Dossier

of PAs surveyed had human populations living inside the declared area and 64% had community
rights, leases or other customary concessions.”? Consultative processes involving local people
during the declaration of the PAs and subsequent regulation and restriction of resource use were
generally found to be lacking.

The Forest (Conservation) Act, 1980 marked a shift in three important ways: by introducing
the element of conservation to the previous approach of maximizing revenue through forest
extraction; by prohibiting encroachment into the forests since 1980 and regulating the
diversion of forest for non-forestry activities; and by making control over the forests a joint
management responsibility with the central government whereas forests had previously been

12 Kothari et al. 1989.



the exclusive domain of the respective state governments.' The result was disastrous for the
Adivasis. The slow process of settlement of rights of the traditional forest dwellers, an issue
of persistent struggle since independence, came to an absolute halt, intensifying the crisis
faced by Adivasis.

In 1990, the central government and the state governments jointly decided to settle some
of the claims of these peoples and recognize a limited number of their rights;"* however, the
implementation of this joint decision never got off the ground and state governments ignored the
relevant directives of the central government. The crisis of survival for Adivasis only deepened.

Forest governance: from a colonial to a democratic regime

The widespread illegal evictions that were taking place across the country in 2002 under the guise
of reversing encroachment into the forests, and the consequent state violence, led to a nationwide
struggle of Adivasis asserting their traditional and customary rights, insisting that ‘historic injustice’
be rectified through the recognition of their rights to their lands and resources. ' The rapid spread of
the Maoists and their armed struggle — predominantly in forested regions — simultaneously brought
forested areas to the attention of both central and state governments.

The result of these pressures was the enactment of what is now popularly known as the ‘Forest
Rights Act’in 2006, which became operational on 1 January 2008.' The Act was drafted amidst a
heated and bitterly contested national debate, both in the media and in the corridors of power."” The
Act seeks “to recognise and vest the forest rights and occupation in forest land in forest dwelling
Scheduled Tribes and other traditional forest dwellers who have been residing in such forests for
generations but whose rights could not be recorded; to provide for a framework for recording the
forest rights so vested and the nature of evidence required for such recognition and vesting in
respect of forest land”. It recognizes that “forest rights on ancestral lands and their habitat were
not adequately recognised in the consolidation of state forests during the colonial period as well
as in independent India resulting in historical injustice to the forest dwelling Scheduled Tribes and
other traditional forest dwellers who are integral to the very survival and sustainability of the forest
ecosystem”.™ The passage of this Act was a significant victory for recognition of the inherent rights
of Adivasis to their traditional and customary lands and resources.

13 Act No. 69 of 1980 [27 December 1980].

14 This process was to include: a review of the claims of inhabitants who had contended that their claims to lands were not
enquired into or commuted before notifying these lands as forests, the regularization of ‘encroachment’ prior to 1980,
and the restoration of titles, grants and leases of lands that were illegally cancelled at the time of notification of forests
and conversion of forest settlement into revenue settlement.

15 Led by the Campaign for Survival and Dignity, a coalition of over a hundred Adivasi mass organizations from 11 states;
for details see www.forestrightsact.com.

16 The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006. Act No. 2 of
2007 [29 December 2006].

17 For a detailed account of this, see Bijoy 2008.

18 Extracted from the preamble to the Forest Rights Act (emphasis added).
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Arrayed against the interests and rights of Adivasi peoples in the passage of this Act were the
powerful elite conservationists and environmentalists who not only angrily opposed any attempt
at recognizing the rights of forest dwellers but blamed them squarely for the rapid decimation
of forests and wildlife and demanded that they be forcibly evicted. This elite also targets those
conservationists who show any support for community conservation.' This is despite the fact
that conservation science itself has increasingly exposed the fallacy and myth of pristine inviolate
wilderness while moving towards conservation with and by the people, especially indigenous
peoples and forest dwellers.?

This period of heightened tension also occurred when the proposal to nominate the
Western Ghats for World Heritage listing was first mooted. It is notable, however, that mention
of the Forest Rights Act could be found neither in the 2009 proposal for nomination nor in
the Supplementary Information submitted by MoEF at the request of IUCN in February 2011.%"
This is despite the fact that a significant part of the proposed sites fell within the customary
and traditional boundary of Adivasi villages and the responsibility for conservation, including
of the cultural and natural heritage in these areas, was legally vested in the Gram Sabhas or
village assemblies (see below). For the MoEF, the Forest Rights Act (under which it is the Gram
Sabhas who now have the power to protect and conserve forests falling under their jurisdiction)
and its implementing agency, the Ministry of Tribal Affairs, simply did not figure in the proposed
protection and management structure for the site. Neither did the IUCN evaluation see fit to point
out this major flaw in the proposal.?

There was pushback against the rights recognized under the Forest Rights Act. In 2006,
the Wildlife Protection Act was amended to provide for the establishment of a National Tiger
Conservation Authority (NTCA) and the elevation of ‘Tiger Reserves’ from an administrative
category to a legal category consisting of ‘Critical Tiger Habitat’, to be kept ‘inviolate’ from
all human interference, and buffer zones where human activities were restricted.® Since the
amendment was passed, there has been a rapid expansion in the number of areas declared
protected and in which all human interference is banned. Assessment and recognition of the
rights of the inhabitants was not carried out prior to a declaration of ‘Critical Tiger Habitat’,
as legally required. The state governments did not follow the procedures for consulting and
obtaining the informed consent of local communities legally mandated under the above

19 Sethi 2011.

20 Dowie 2009.

21 Government of India 2011.

22 |UCN’s Advisory Body Evaluation mentions the Forest Rights Act only in the following context: “A number of sites
have had their protection status and/or their boundaries altered since the nomination and this may have implications
for management. In most cases this has strengthened protection, however, there are likely to be implications for ...
relationships with local human populations. For example Tiger Reserves require core ‘no go’ areas which, in the past,
required relocating people into buffer zones. The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition
of Forest Rights) Act, is leading to a redefined understanding of ‘core’, as property rights of forest dwellers have been
recognised and forced relocation is banned. The implications of these changes need to be carefully weighed. The State
Party did not provide detailed supplementary information on the changed protection status of component parts of the
nomination.” (IUCN 2011, p. 42).

23  Wild Life (Protection) Amendment Act, 2006, No. 39 of 2006 [3 September 2006].



Adivasis at the gate of the Periyar Tiger Reserve, Kerala, one of the 39 sites included
in the Western Ghats ‘serial’ World Heritage site. Photo: Ashish Kothari

mentioned amendment to the Wildlife Protection Act nor did they negotiate the required
resettlement packages with secure livelihoods prior to the identification and notification of a
Critical Tiger Habitat.** Despite such criticisms and complaints, and despite active resistance
by forest-dwelling communities, the MoEF and its National Tiger Conservation Authority have
continued to demarcate Critical Tiger Habitat and relocate inhabitants through compensation
packages that are not legally defensible.

Perpetuating historical injustice

The Forest Rights Act acknowledges a set of 13 rights, both individual and collective, and prescribes
a democratic and transparent process for determining the rights of the communities through their
Gram Sabhas, to be subsequently recognized by the state governments. This, in effect, recognizes
not only the prior failure of the state governments to protect such rights but also the need for full
and effective participation of the communities in rectifying the historic injustice to which they have
been subjected. One key change brought about by the law is the recognition granted to ‘community

24 For a detailed discussion on the law and practice, see Bijoy 2011.
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forestresources’, the “customary common forest land within the traditional or customary boundaries
of the village” (Sec.2.a) where the communities were vested with the “right to protect, regenerate or
conserve or manage any community forest resource which they have been traditionally protecting
and conserving for sustainable use” (Sec.3.1.i). This right is to be exercised through the powers
vested in the Gram Sabha for protecting wildlife, forest and biodiversity from “destructive practices
affecting their cultural and natural heritage” (Sec.5).?

Expectations for change after the passage of the law were, however, disappointed. Even the
official government Committee on Forest Rights Act concluded that “with notable exceptions,
the implementation of the Forest Rights Act has been poor, and therefore its potential to
achieve livelihood security and changes in forest governance along with strengthening of forest
conservation, has hardly been achieved”.?® There has been a uniform reluctance to consider
claims to community rights, particularly the most significant Community Forest Resource rights,
across the country. At best, partial recognition to individual rights of occupation has taken
place in some instances but rejection rates remain exceptionally high at over 50%.2” One major
impediment to the implementation of the Forest Rights Act has been the active resistance of the
forest bureaucracy at all levels, with even numerous challenges to the Act itself being filed in
a number of High Courts by retired forestry officers and in the Supreme Court by conservation
non-government organizations, e.g. the Bombay Natural History Society,?® Wildlife Trust of India,
Wildlife Society of Orissa, All Assam Tribal Youth League, Wildlife First, Nature Conservation
Society and Tiger Research and Conservation Trust.? MoEF has also been granting clearance,
in violation of its own 30 July 2009 order, to hundreds of projects diverting the forest for
non-forestry purposes without the consent of, and despite resolutions to the contrary by, the
concerned Gram Sabhas.

Inthe case of Kerala and Karnataka, the implementation process has been particularly abysmal,
and no titles have been issued at all in Tamil Nadu. Invariably, claims are not even considered in

25 In full, Section 5 of the Act (‘Duties of holders of forest rights’) states:

“The holders of any forest right, Gram Sabha and village level institutions in areas where there are holders of any forest

right under this Act are empowered to—

a) protect the wild life, forest and biodiversity;

b) ensure that adjoining catchments area, water sources and other ecological sensitive areas adequately protected;

c) ensure that the habitat of forest dwelling Scheduled Tribes and other traditional forest dwellers is preserved from
any form of destructive practices affecting their cultural and natural heritage;

d) ensure that the decisions taken in the Gram Sabha to regulate access to community forest resources and stop any
activity which adversely affects the wild animals, forest and the biodiversity are complied with.”

26 National Committee on Forest Rights Act 2010.

27 As of 30 September 2013, out of 3.54 million claims filed (3.47 million individual and 71,154 community), 3.08 million
were disposed of, of which about 1.41 million titles have been distributed. Updated data, including data for the individual
States, are available at http:/tribal.nic.in/Content/ForestRightActOtherLinks.aspx.

28 The Bombay Natural History Society withdrew from the case under pressure in April 2012. It is still the petitioner in a
legal challenge to the provisions of the 2006 amendment to the Wildlife Protection Act 1972, however, which provides
for a consultative and democratic process with local communities in the determination of Tiger Reserves and stipulates
that Scheduled Tribes or other forest dwellers shall not be relocated from Critical Tiger Habitats unless their prior and
informed consent has been obtained and their livelihoods have been secured.

29 For a brief on the court cases, see http://www.forestrightsact.com/court-cases.



protected areas, which is in violation of the law. Adivasis await settlement of their claims and
continue to wait despite the clear law now in place guaranteeing them protection of their rights to
forest lands and resources. Outside the forest area, the story is no different.

Unlike in central India and in the north-eastern region, in southern India no tribal area has
been brought under the Fifth or Sixth Schedules of the Indian Constitution, which provide for a
certain degree of self-management.*® The Panchayats (Extension to the Scheduled Areas) Act
(PESA 1996) formally recognized the primacy of the Gram Sabha (the village assembly) over
key areas of community life in the Fifth Schedule Areas.’' Kerala, Tamil Nadu and Karnataka
have not brought Adivasi settlements under the Fifth Schedule despite the recommendation
of the Dilip Singh Bhuria Committee, which was constituted by the central government to
recommend the framework for PESA 1996.%2 This has also been criticized by the National
Advisory Council of the Government of India, which has recommended, as recently as 2012,
that tribal areas in these states be brought under the Fifth Schedule.® In Kerala, such autonomy
is a demand of the Adivasis, and forms one of the terms of the agreement of 16 October
2001 between the Kerala government and the leaders of the Adivasi struggle. In Tamil Nadu,
too, the official recommendation of the Tribal Welfare Department in 2002 was that “All tribal
habitations (hamlets/villages) should be declared as ‘Scheduled Area’ under article 244(1) of
the Constitution”, yet this recommendation remains unattended.* Article 244 also mandates
the state to enact legislation to protect the Adivasis from alienation of their lands and to restore
illegally alienated land. While such laws have been enacted in a number of states, both Tamil
Nadu and Karnataka have no such legislation. In the case of Kerala, although a law was enacted
as far back as 1975, this was not implemented and the law was instead repealed in 1999 and
alternative land proposed.® The impoverishment resulting from this denial of land rights led to
an uprising in 2003 that was brutally suppressed.® Land rights, limited mostly to homestead or
residence, are conferred usually only as a result of the persistent struggles of the Adivasi.

30 Thereis also one area in western India that is a Fifth Schedule Area: Maharashtra.

31 Act No. 40 of 1996 [24th December, 1996]. The Gram Sabha was recognized as having, inter alia: the competence to
safeguard and preserve the traditions and customs of the people, their cultural identity and community resources; the
power to prevent alienation of land in the Scheduled Areas and to take appropriate action to restore any unlawfully
alienated land of a Scheduled Tribe; the ownership of minor forest produce; the planning and management of
minor water bodies; the right to be consulted on matters of land acquisition for development projects and before
resettling persons affected by such projects in the Scheduled Areas; the power to exercise control over institutions
and functionaries in all social sectors; the power to control local plans and resources for such plans, including tribal
sub-plans; and the power to issue utilization certificates for government works undertaken in their village.

32 See Bhuria Committee 1995, para. 7(2): “The process of scheduling was commenced in the fifties and was resumed in
the seventies as a part of making the tribal sub-plan and scheduled areas co-terminus. But somehow it has remained
incomplete. It is necessary that the remaining tribal sub-plan and MADA [Modified Area Development Approach] areas
as well as similar pockets in West Bengal, Tamil Nadu, Kerala and Karnataka should be covered by scheduled areas
notification.”

33 National Advisory Council 2012, p. 16.

34 Adi Dravida and Tribal Welfare Department 2002.

35 For details see Bijoy 1999.

36 Bijoy and Raman 2003.
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Gram Sabha meeting in Yelavali village, Bhimashankar Sanctuary, Maharashtra, in the process of claiming
community forest rights under the Forest Rights Act. Photo: Ashish Kothari

All these are consistent with what a recent study of constitutional, legislative and administrative
provisions concerning indigenous and tribal peoples in India and their relation to international
law on indigenous peoples summarizes as follows: “The seemingly impressive range of legal
and policy instruments that exist in Indian law for indigenous peoples’ rights are vitiated by one
fundamental flaw — the Indian state’s reluctance to respect the political rights of indigenous
peoples and the subsequent widespread violations”.3” Tamil Nadu and Karnataka, and to a
slightly lesser extent Kerala, have failed to put in place the appropriate mechanisms to implement
many of these impressive legal instruments and thus effectively denied recognition of the rights
they protect.

Nomination of the Western Ghats
In January 2010, the Government of India submitted a nomination to UNESCO for the Western
Ghats to be listed as a ‘serial’ natural World Heritage site. The nomination was prepared by MoEF

and based on criterion (vii) (“contains superlative natural phenomena or areas of exceptional natural
beautv and aesthetic importance”) and criterion (x) (“contains the most important and significant

37 Bijoy, Gopalakrishnan and Khanna 2010, p.10.



natural habitats for in-situ conservation of biological diversity, including those containing threatened
species of outstanding universal value from the point of view of science or conservation”) of the
World Heritage Convention’s Operational Guidelines.® MoEF constituted a Western Ghats Natural
Heritage Management Committee on 31 August 2010 for the purpose of “deal[ing] with matters
relating to the inscription and management of the Western Ghats Serial Sites”.*® This Committee
had 13 members but did not include any representatives of tribal peoples. It met in September of
that year to review itinerary and logistics for the two-member IUCN team visiting to assess the
scientific, technical and administrative aspects of the proposal through site visits and interactions
with scientists, conservationists and government officials. From the report of the evaluation
mission, it is evident that no meetings were scheduled with representatives of the Adivasis living
in the 39 nominated sites.*’ The team travelled to the four states of Kerala, Tamil Nadu, Karnataka
and Maharashtra, where the component sites are located, from 10-23 October 2010. Significantly,
the team was confronted by various sections of the local population, including Adivasis, in some
locations.*! The local inhabitants were irked at the secrecy maintained by the forest officials and
conservationists around the team’s visit. The secrecy seemed to give credence to the suspicion
that the whole exercise had a sinister objective of depriving the local inhabitants of whatever little
rights they had, and that local inhabitants would be displaced or evicted as a result of the World
Heritage designation.*?

Following the evaluation mission, IUCN sent a request for supplementary information to the
Government of India, stating, among other things, the following:

“IUCN notes that evidence of a lack of community support for the nomination was witnessed
by the evaluation mission through a demonstration that prevented the access of the mission
to one of the nominated components of the property. Such a scale of protest by a local
community is unusual in relation to IUCN’s experience and would seem to imply the need for
further stakeholder consultation in relation to at least some parts of the nomination. IUCN
would be grateful for the State Party’s advice on the nature and extent of community
consultation it has carried out with regard to each of the nominated components of the
property, and the degree to which there is presently community support for the nomination in
each case... IUCN would also welcome the provision of more detailed advice by the State

38 While the original submission cited criteria (vii) and (x), IUCN considered that the property did not meet criterion (vii). It
suggested that it instead be nominated under criteria (ix) and (x). The WH Committee in 2011 referred the nomination
back to the State Party, noting its potential to meet criteria (ix) and (x), without mentioning criterion (vii). In 2012, the
nomination was resubmitted under criteria (ix) and (x).

39 Government of India 2011, Appendix Il (‘Constitution of Western Ghats Natural Heritage Management Committee’, 31
August 2010).

40 See IUCN 2011, p. 37, para 1d (Consultations).

41 See, for instance, The Hindu 2010. The Advisory Body Evaluation by IUCN states that the IUCN mission “witnessed
strident opposition to NGOs, Government and the nomination in some places such as Kodagu and Karnataka” (IUCN
2011, p. 42).

42  See Deccan Herald 2010; The Hindu 2011b.



Party regarding the participation of local people foreseen in the proposed management
system for the property, at both local levels and within the overall management system.” 4

In its response to IUCN’s request for supplementary information, the Government of India
asserted that “extensive stakeholder consultations” had been carried out both during the process
of including the Western Ghats in India’s tentative list and also during the preparation of the
World Heritage nomination dossier. The protests against the nomination were dismissed by the
Indian government as follows: “The ‘one-off demonstration witnessed by the IUCN Evaluation
Mission in one of 39 serial elements is no way a reflection of the lack of community support for
this nomination. It was simply a manifestation of a local rivalry for seeking attention of the media
and government.” The government further claimed “that the incident at Kodagu in which some
local residents demonstrated their ‘wrath’ to the IUCN Evaluation Mission against the proposed
world heritage designation is basically a reflection of one vested interest group of people working
against another group and cannot be considered as a generalized and popular view across the
Western Ghats landscape... It is globally accepted that the world heritage designation to a site
‘per se’ does not lead to any economic hardships/loss of livelihoods to the local communities. In
view of the above, it is our considered view that not much credence should be given to the said
petition [sent by the protesters to the Director-General of UNESCQ]”.#

The government acknowledged that “[tlhe local communities including indigenous people
living in and around these sites depend on a variety of resources mainly to sustain their livelihood
needs” and that “[IJegal restrictions on the extraction of resources from the protected areas do
affect the local communities and give rise to conflicts with the management’. However, the
government maintained that “involvement of local communities and securing their support”
was already a focus of current management plans for the sites and that “processes of Joint
Forest Management in managed forest areas and eco-development in protected areas are
being focused and pursued in all sites” in order to “address the issues of local communities
participating in the conservation initiatives and to categorically understand the quantum,
nature and seasonality of resource dependency from these areas and to strategically address
the issues”. Although the government acknowledged that “[ijn some areas, the efforts being
made are in the initial stages”, it promised that “these will improve as the process evolves”.*

It can be assumed that at least some of the indigenous peoples and organizations from
the Western Ghats would not have been satisfied with these explanations and assurances by
the Indian government had they been asked for their opinion and views. However, neither the
original nomination document nor the supplementary information submitted at the request of
IUCN was made public by the Indian government, or UNESCO, prior to the 35" session of the

43 |UCN Evaluation of Western Ghats (India) — Request for Supplementary Information’, 6 January 2010. Contained in
Government of India 2011, Appendix .

44 Government of India 2011, p. 19.

45 |bid., Appendix Il (Letter from the Inspector General of Forests).

46 Ibid., p. 23.



World Heritage Committee at which the nomination was considered. Indigenous organizations
from Western Ghats were therefore not informed about the content of these documents and
the various explanations and claims presented by the Indian government.

On 17 May 2011, a joint statement was delivered at the United Nations Permanent
Forum on Indigenous Issues, endorsed by a number of Adivasi organizations from the
Western Ghats,* in which they denounced the fact that the World Heritage nomination of
the Western Ghats was “prepared without meaningful involvement and consultation of the
Indigenous peoples concerned and without obtaining their free, prior and informed consent”
and that insufficient consideration had been given to the indigenous cultural values
connected to the nominated sites. The joint statement urged the World Heritage Committee
to defer the nomination and call on the Indian government “to consult and collaborate with
the Indigenous peoples concerned, in order to ensure that their values and needs are
reflected in the nomination documents and management plans and to obtain their free, prior
and informed consent”.*® After being delivered to the UN Permanent Forum, the statement
was submitted to the Bureau of the World Heritage Committee, the World Heritage Centre,
the Director-General of UNESCO as well as the three Advisory Bodies, IUCN, ICOMOS and
ICCROM, prior to the World Heritage Committee’s session.*® In addition, the UN Permanent
Forum called on the World Heritage Committee to “scrutinize current World Heritage
nominations to ensure they comply with international norms and standards of free, prior
and informed consent”.% It should also be noted that the government of Karnataka officially
opposed the nomination of the 10 component parts within Karnataka, expressing concern,
among other things, at the implications for the rights of the tribal peoples living within the
forest areas.’'

IUCN’s technical evaluation of the nomination (which was not made public until after the World
Heritage Committee’s session) noted that “there are obvious concerns in some locations over what
listing would mean” and that the IUCN mission “witnessed strident opposition to NGOs, Government
and the nomination in some places such as Kodagu and Karnataka”.%2 While the IUCN evaluation

47 Budakattu Krishikara Sangha (Karnataka), Pothigaimalai Adivasi Kanikkaran Samuthaya Munnetra Sangam (Tamil
Nadu), Adivasi Gothrajaan Sabha (Kerala), Adivasi Gothra Mahasabha (Kerala) and Kerala Girivarga Kanikkar
Sangham (Kerala). Taken together, these organizations represent indigenous peoples from 20 of the 39 sites included
in the serial nomination.

48 Endorois Welfare Council et al. 2011. ‘Joint Statement on continuous violations of the principle of free, prior and
informed consent in the context of UNESCO’s World Heritage Convention’.

49 Additionally, the main concerns expressed in the joint statement were reiterated in an oral intervention of the
International Work Group for Indigenous Affairs (IWGIA) during the World Heritage Committee’s session, on 23 June
2011 (the day before the vote on Western Ghats was taken).

50 Permanent Forum on Indigenous Issues 2011, para. 42. The same recommendation was repeated in an oral statement
to the World Heritage Committee by Permanent Forum member Paul Kanyinke Sena on 22 June 2011.

51 See, e.g., The Hindu 2011a; The Hindu 2011c.

52 1UCN 2011, p. 42.
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Forest-dwelling community in southwest Karnataka. Photo: Kai Vara

considered the local inhabitants of the nominated sites mainly in the context of discussing threats
to the natural values of the sites,® it recognized that “property rights of forest dwellers have been
recognized” through the Forest Rights Act and criticized the fact that the implications of this had
not been sufficiently taken into account in the proposal.3 The technical evaluation also noted that
“there are some unclear land tenure issues”, due to the fact that parts of the property are private
land or community-controlled land, making it “difficult to effectively evaluate adequate protection”.%
IUCN therefore concluded, for these and other reasons, that “the management of the nominated
property does not meet the requirements set out in the Operational Guidelines” and that “the
protection status of at least parts of the nominated property does not meet the requirements set
out in the Operational Guidelines”.% IUCN recommended that the Committee defer examination of
the nomination to allow the State Party to address the various issues.

On 24 June 2011, the Committee instead decided to refer the nomination of Western Ghats
back to the State Party, which meant that India needed to provide some additional information but
could resubmit the nomination to the following Committee session for examination. (In contrast,

53 For instance, the evaluation observed that “many of the natural areas have been disturbed... with different types of
cultivation... as well as human habitation” and that “[ijnevitably the presence of human settlements [within or in close
proximity to the nominated sites] poses a threat to the natural values of the property components through issues such
as encroachment, livestock grazing, fodder and fuel wood collection, illegal hunting and increasing interest in tourism-
related activity among others”. Pilgrimage sites within some components of the property were also mentioned as a
threat, due to the “resultant periodic heavy use and impact” (ibid., pp. 38-39).

54 Ibid., p. 42.

55 Ibid., p. 40.

56 Ibid. p. 41-42.



a deferral would have required substantial revisions or more in-depth research by the State Party
and necessitated a complete re-evaluation and an additional site visit by IUCN.) The Committee’s
decision stated that the nomination was referred, among other things, in order to allow the State
Party to “facilitate increased engagement with all stakeholders to build awareness and support,
foster participatory governance approaches, and ensure equitable sharing of benefits” and to
“strengthen community membership and input” in the management of the component sites. The
decision further called on the Indian government to “harmonize arrangements between the ‘Western
Ghats Natural Heritage [Management] Committee’ and the ‘Western Ghats Ecology Expert Panel”,
and to “review the scope and composition of the current serial nomination to take account of any
recommendations of the ‘Western Ghats Ecology Expert Panel'... to further enhance the protection
of the values of the nominated property”.>’

The Western Ghats Ecology Expert Panel (WGEEP) was set up by MoEF in 2010 to “assess
the current status of ecology of the Western Ghats region”, “demarcate areas which need to be
notified as ecologically sensitive” and “make recommendations for the conservation, protection
and rejuvenation of the Western Ghats Region following a comprehensive consultation process
involving people and Governments of all the concerned States”.% The final report of the WGEEP
was issued in August 2011, while MoEF was preparing the additional information requested by
the World Heritage Committee.®® The report stressed that “The Forest Rights Act (FRA) 2006 has
yet to be implemented in its true spirit and the State Forest Departments to be alerted to the fact
that implementation of this act is needed for future forestry governance™.® In regard to the World
Heritage nomination, the WGEEP concluded that there was “a need for greater participation of
local people and communities in formulation and implementation of the Western Ghats National
Heritage proposal’, adding that the “objections raised at the UN Permanent Forum on Indigenous
Issues to the Indian proposals on 17 May 2011” were “serious and quite genuine”.®' The Panel also
noted that it was “inappropriate to depend exclusively on Government agencies for constitution
and management of Ecologically Sensitive Zones”. The Panel suggested that instead “the final
demarcation of the Zones (...also in context of the UNESCO Heritage Site proposal)..., and fine-
tuning of the regulatory as well as promotional regimes, must be based on extensive inputs from
local communities and local bodies” and that the “process of fine-tuning the limits of the various
zones, deciding on management regimes and the implementation be a participatory process going
right down to gram sabhas”. Such an approach, the WGEEP remarked, “would more effectively
serve the objectives of the UNESCO Heritage Programme, than the proposals currently submitted
by the Government of India”.52

57 Decision 35 COM 8B.9.

58 Ministry of Environment and Forests 2010

59 The WGEEP's report was only made public by MoEF in May 2012 following a court directive, and with a disclaimer that
it had not been formally accepted by the Ministry and was being analyzed and considered by the Ministry. See Dhar
2012; Garg 2012.

60 WGEEP 2011, Part I, p. 66

61 Ibid., Part Il, pp. 121, 322.

62 lbid., Part |, p. 40; Part I, p. 121.



Despite these recommendations of the WGEEP, the Government of India went ahead and
resubmitted the Western Ghats World Heritage nomination to UNESCO in January 2012. The
additional information submitted by India® continued to ignore the Forest Rights Act and the
statutory authority of the Gram Sabhas, and the Government did not “strengthen community
membership and input” as requested by the World Heritage Committee, nor did it “facilitate
increased engagement with all stakeholders to build awareness and support, foster participatory
governance approaches, and ensure equitable sharing of benefits”. In response to the Committee’s
request that India review the scope and composition of the serial nomination taking into account
the recommendations of the WGEEP, the government claimed that: “The matter of determining
the inclusion/exclusion of sites in the serial nomination has not been dealt by the Western Ghats
Ecology Expert Panel and accordingly there are no recommendations on this issue”.® In fact,
however, the report of the WGEEP did deal with the subject, as outlined above.

[UCN evaluated the additional information submitted by India and recommended, once again,
that the nomination be deferred. Among other things, IUCN saw a need for the State Party to
“undertake a further consultation to facilitate increased engagement to ensure the views of all
stakeholders, including local indigenous groups are considered, in order to ensure and demonstrate
broad-based support for the nomination”. [UCN also recommended that the Indian government
“review and refine the scope and composition of the current serial nomination to take into account
the recommendations of the WGEEP noting the Panel was tasked to... define ecologically sensitive
areas through consultation”.®

In the meantime, Adivasi organizations in the Western Ghats again submitted a joint statement
to the 2012 Session of the UN Permanent Forum on Indigenous Issues, to UNESCO and to the
World Heritage Committee urging the Committee not to approve the nomination of Western Ghats
“or any other nominations of sites in Indigenous peoples’ territories, until it has been ensured that
the Indigenous peoples concerned have been adequately consulted and involved and that their
free, prior and informed consent has been obtained”. The statement noted:

“The Government of India has resubmitted a revised nomination in January 2012, however,
there still has not been any meaningful involvement and consultation of the affected
Indigenous peoples and their free, prior and informed consent has not been attained. This
is underscored by the fact that the revised nomination documents have not been made
public by the Indian Government a