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EDITORIAL

"“First they ignore you, then they laugh at you, then they fight you, then
you win". This legendary quote accurately describes the stages that
movements and social conflicts often go through and indigenous peo-
ples’ struggle and resilience is no exception.

While the quote’s origin remains uncertain, it provides a good im-
age with which to sum up the events that impacted on indigenous peo-
ples during 2017. The collection of events compiled in this book shows
that indigenous peoples are meeting the highest ever recorded levels of
criminalisation and violence. Again and again, the local insights in the
book illustrate that indigenous peoples’ collective rights to land, territo-
ries and resources remain at the core of social and environmental con-
flict, which is currently on the rise across the globe. As the world moves
fast to explore and exploit new territories and meet increasing con-
sumption demands, indigenous peoples are left largely unprotected on
the frontline, defending their lands.

A call to respect indigenous visions of sustainable
development

This increase in land conflicts is taking place as the world forges ahead
with the common framework of the 2030 Agenda for Sustainable De-
velopment (SDGs). This global framework of action calls upon leaders to
develop alternative solutions to sustainable development by ensuring
they "“leave no one behind”. In this context, indigenous peoples have
voiced a strong call to respect their distinct visions of sustainable de-
velopment. In particular, indigenous peoples have highlighted over and
over again that, for them, land is not merely an economic resource but a
vital element of their survival as peoples. In fact, 73 out of the 169 global
targets of the SDGs relate directly to the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP).

Within the UN context, the coordination of indigenous peoples’ en-
gagement with the SDGs moved forward in 2017. The Global Coordinat-
ing Committee (GCC) of the Indigenous Peoples Major Group on Sus-
tainable Development (IPMG) was established in April, involving 63 or-
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ganisations as affiliate members. The efforts made by IPMG in 2017
have resulted in improved cooperation, collaboration and participation
of indigenous peoples in the High Level Political Forum (HLPF).

The inclusion of indigenous peoples in the 2017 Ministerial Decla-
ration significantly contributes to their further visibility and hopefully
places more attention on them in the implementation of the SDGs. Ad-
ditionally, the Ministerial Declaration also repeated the need for data
disaggregation by ethnicity, which is critical for indigenous peoples to
be visible in monitoring the achievements and gaps in the implementa-
tion of the SDGs.

The first 10 years of upholding the Declaration
on Indigenous Peoples’ Rights

First they ignore you. Overall, 2017 was shaped by the celebrations of
the 10 anniversary of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP), an endpoint of more than 20 years of dis-
cussion at the United Nations. The anniversary offered a window to take
stock of and assess existing gaps in the implementation of the UNDRIP.
Many of the articles in this edition showcase the different ways in which
the anniversary was commemorated around the world. “In spite of the
commitment to the UNDRIP, reiterated by UN Member States, the im-
plementation situation of UNDRIP is one of limited progress,” conclud-
ed the Special Rapporteur on the rights of indigenous peoples, Victoria
Tauli-Corpuz, in July 2017.

In 2017, the Declaration was referenced 1,000 times in the first
two cycles of the Universal Periodic Review (UPR). This shows that
the Declaration has become a well-recognised international human
rights instrument which States and other relevant stakeholders in-
creasingly refer to when reporting on implementation of human rights
obligations.

After a decade of experiences and lessons learned in using the UN-
DRIP to fight for land rights, the Declaration remains key to ensuring
that indigenous peoples’ right to free, prior and informed consent is re-
spected with regard to development activities affecting the well-being
of indigenous communities and their future generations. Nonetheless,
to succeed in this implementation, a paradigm shift is required: “racism
and discrimination are prevalent mindsets and attitudes that prevent
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the establishment of equal relationships between indigenous peoples
and States,” noted the Special Rapporteur in her assessment of the
current status of UNDRIP. For this, rhetorical claims of reconciliation
need to be met with effective public policies, developed in close collab-
oration with indigenous peoples.

On the immediate horizon, the challenge is to find effective ways
to measure performance and progress made through the laws and
policies adopted. Disaggregated data and indicators that assess in-
digenous peoples’ rights are urgently needed to reduce the gaps and
align national policies with UNDRIP. This task is without doubt a uni-
versal responsibility.

Indigenous peoples’ rights to land at the centre
of a paradigm shift

Then they fight you. Indigenous peoples are one of the marginalised
groups that are most exposed to violence and suppression for asserting
their rights. Rising tensions between States and indigenous peoples are
reaching a tipping point and The Indigenous World 2018 adds to the
documented records highlighting an increase in attacks on and killings
of indigenous peoples while defending their lands.

The escalation of violence recorded in 2017 and its increased visi-
bility has placed indigenous peoples right at the centre of a global con-
versation, pushing for a paradigm shift based on the recognition of their
rights. In this sense, last year can be read as the beginning of an era that
offers substantial opportunities for the world to change its relationship
with indigenous communities, and their ancestral land and identities.

States —while not necessarily the perpetrators— are unwilling or
unable to protect indigenous peoples and are even, in some cases, col-
laborating with these forces to push their survival to the edge. The 56
country reports and 13 reports on international processes in this edition
underscore this global trend, as the following examples highlight.

The numbers speak for themselves. In 2017, Brazil was among the
four most risky countries for activists, especially triggered by large-
scale mining. There are now 37 million ha reserved for exploration and
exploitation on indigenous land in the country. In Peru, the second larg-
est area of Amazonian forest after Brazil, 49.6% of indigenous land is
affected by concessions granted by the government.
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The pressure exerted over individual and collective control of land
is evident in Nepal, where 150 thousand indigenous peoples are affect-
ed by a national road expansion project, paired with forced evictions,
torture and the destruction of countless religious, spiritual and sacred
sites. In Ecuador, 50,000 ha of land are under mining concessions in
breach of the right to participation and to free, prior and informed con-
sent of the indigenous communities affected.

Mining is also driving violence against indigenous peoples in the
Philippines, where large corporate mining operations for gold, copper
and nickel continue to wreak havoc in indigenous territories. As of June
2017, 229 mining applications had been approved on indigenous ances-
tral territories.

In Chile, 2017 showed an intensification in the use of the anti-ter-
rorist law against indigenous peoples, which was enforced against 23
indigenous Mapuche in the context of an upturn in mining activities on
their territories. As Paraguay registers the highest rate of deforestation,
indigenous communities have held the State accountable in land-relat-
ed conflicts through three cases brought before the Inter-American
Court of Human Rights, although the rulings thus far remain unfulfilled.

Recording the toll of violence

As a countermeasure, indigenous organisations are gearing up to track
the toll in terms of deaths and harassment. In Colombia, the National
Indigenous Organisation of Colombia (ONIC) reported in 2017 alone: 45
murders, 122 threats, 827 unjust incarcerations and 3,800 indigenous
peoples displaced.

Meanwhile, on the other side of the world, KATRIBU in the Philip-
pines recorded 37 cases of extrajudicial killings of indigenous peoples,
62 illegal arrests, 21 political prisoners, 20 incidents of forced evacua-
tion affecting 21,966 indigenous peoples and more than a hundred peo-
ple facing trumped up charges since President Duterte was elected in
July 2016. The Alliance of Indigenous Peoples of the Archipelago (AMAN)
in Indonesia also recorded 21 land-related cases faced by indigenous
peoples in relation to infrastructure development projects on indige-
nous territories.

Heavy militarisation of indigenous land in Asia continues to have
devastating effects for indigenous communities, especially indigenous
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women. In Bangladesh, a total of 141 indigenous human rights defend-
ers were reportedly arrested or detained, while 161 people were harassed
with false charges throughout the year. According to the Kapaeeng
Foundation, an increasing number of indigenous women and girls in
Bangladesh are being raped in land-related conflicts. An estimated 56
indigenous women were sexually or physically assaulted by 75 alleged
perpetrators, most of them non-indigenous. What is more, most of the
rape victims were children and girls under the age of 18.

Eritrea’s crimes against indigenous peoples are especially concern-
ing. Since the Commission of Inquiry on Human Rights in Eritrea (COlI)
reported accusations of crimes against humanity, pastoralists’ rights to
land continue to be unrecognised. The UN Special Rapporteur on the sit-
uation of human rights in Eritrea reported that the government had de-
stroyed indigenous livelihoods through killings, disappearances, torture
and rape. Complaints alleging ethnic cleansing including substantial
eyewitness testimony and analysis of 21,000 interviews had been sent to
the UN Special Rapporteur Victoria Tauli-Corpuz and await follow-up.

Land grabbing under cover of investments
and conservation

Extractive industries remain a concrete threat to indigenous communi-
ties. In Africa, forced evictions and land grabbing in the name of conser-
vation, development and investments continues its encroachment with
impunity. This was thoroughly documented by the African Commission
on Human and Peoples’ Rights (ACHPR) in its report on extractive in-
dustries and their impact on indigenous peoples published in 2017.

In Kenya, the US$25.5 billion Lamu Port South Sudan Ethiopia
Transport (LAPSSET) Project bridging Kenya's coast to Cameroon cuts
across indigenous peoples’ territories. This large-scale infrastructure
project will potentially affect small farmers, hunter-gatherers, fishing
and pastoralist communities, who have consistently raised concerns
regarding implementation of the project, which is taking place without
due regard for tenure or resource rights.

Land grabbing and land conflicts in Tanzania continued to be relat-
ed to the expansion of national parks. In 2017, protests continued
against the invasion of rangelands in West Kilimanjaro by the Tanzania
National Parks Authority, which in 2016 left maasai without their entire
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territory of 5,500 acres, upon which they and their livestock depend
heavily for their survival.

The forced evictions in Loliondo (northern Tanzania) were also a
clear example of land grabbing in 2017. These attempted evictions, car-
ried out in the name of “wildlife conservation”, gained international at-
tention when the Ngorongoro District Commissioner issued an order to
evict legally-registered village lands in the vicinity of Serengeti National
Park. Maasai houses were burnt to the ground and most of their proper-
ty destroyed, leaving families without any shelter, food or water.

In Ethiopia, the government continues to lease vast fertile farm-
lands to foreign and domestic companies, directly affecting indigenous
peoples along the Ethiopian lowlands-Gambela, Benis-Hangul-Gumuz
and the Lower Omo Valley. With the aim of increasing agricultural in-
vestment, indigenous land is unfairly labelled by the government as
"underutilised” and indigenous peoples are thereby being dispossessed
of their lands and their food security seriously undermined. These lands
comprise an estimated 11 million hectares and are the source of liveli-
hood for about 15 million indigenous peoples — pastoralists, small-scale
farmers and hunter-gatherers — whose customary land rights are being
constantly violated.

Large-scale investment continues to expand in Laos, especially due
to a dam-building spree, including 72 new large dams, 12 of which are
under construction and nearly 25 in the advanced stages of planning.
These hydropower development plans give rise to the forced removal of
indigenous peoples, with 100 families reported as victims in 2017.

In Cambodia, the largest hydropower source was carried through to
near-completion in 2017 with total opposition from indigenous commu-
nities. In December 2017, the government redoubled its lack of respect of
their rights by announcing that more than 30,000 hectares around the
dam would also be converted into economic land concessions.

In 2017, Mexico ranked as the fourth most dangerous country for
activists to defend land rights. This fact is directly linked to the 29,000
mining, hydroelectric and wind power concessions currently active in
the country, over 35% of its national territory. Half of the operations on
this area run on indigenous territory.

Suppressing indigenous peoples’ demands will have an impact on
how our planet will look if natural resource extraction keeps expanding.
If States and business fail to protect those last standing on the world's
remaining natural diversity, what else remains to be exploited?



14 IWGIA - The Indigenous World - 2018

Environmental human rights protection gains
momentum

At the time of writing this editorial, violent accusations hit the United
Nations Special Rapporteur on the rights of indigenous peoples, Vic-
toria Tauli-Corpuz, who, along with other indigenous human rights
defenders, has been labelled a “terrorist threat” by the Government of
the Philippines. These accusations come at a crucial time when, as
part of her mandate, the Special Rapporteur is collecting input for a
thematic report on the criminalisation of indigenous human rights
defenders.

The outbreak of violence against indigenous human rights de-
fenders proven by this act and many others contained in this book is,
however, also met with policy changes aimed at improving the safety
of environmental defenders. As this edition goes to press, the United
Nations Environment Programme (UNEP) is launching a new policy for
the protection of environmental defenders. In Latin America, where
most land rights defenders are killed, States are moving towards a re-
gional agreement specifically targeted at protecting environmental
defenders. This shows that environmental demands, including indige-
nous peoples’ claims, are finding their way into the development of
systemic responses.

Formally recognising the right to a healthy environment would
contribute to protecting those who are increasingly putting their lives at
risk to defend natural ecosystems.

What is working?

Then you win. Some encouraging developments in this edition also
show that the indigenous movement has placed itself at the core of a
paradigm shift, pushing for a more inclusive and sustainable develop-
ment. Indigenous peoples, in partnership with civil society and other
humanrights defenders, have strengthened their resilience on all fronts,
increased their capacity to advocate for their demands and to lead a
global wake-up call to respect and abide by indigenous traditional
knowledge and worldviews.

In Bolivia, 36 indigenous territories have started the procedure to
become autonomous governments in a country where 21% of the land is
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collectively owned by indigenous peoples. These game-changing au-
tonomous processes are also strong in Peru, where the Autonomous
Territorial Government of the Wampis Nation (GTANW), established in
2015, is working on guidelines and roadmaps aimed at re-establishing
their own institutional structures and attaining better conditions for a
dialogue with the Peruvian State. Other indigenous communities such
as the Shawi, Kandozi and Shapra in the Peruvian Amazon have also
expressed their desire to establish an autonomous government to rep-
resent them as a people.

Significant progress has been made in Costa Rica in establishing an
indigenous consultation mechanism, which will be discussed in 2018. The
mechanismis described as promising because it takes into consideration
the fact that each indigenous people takes its own decisions differently
and that different issues require different consultation procedures.

In an unprecedented move, Mexico witnessed the first candidacy
of an indigenous woman for the presidency in 2017. Her nomination still
requires the support of 1% of the electoral roll to run, in the face of dis-
crediting campaigns and personal attacks. Against all odds, in Kenya,
indigenous women performed impressively in the general elections,
with five indigenous women elected. This signals a shift towards more
inclusive competitive political contests in the country.

On the protection of indigenous women'’s rights, the Inter-Ameri-
can Commission on Human Rights (IACHR) emphasized the need to
act upon the violence encountered particularly by indigenous women
in the Americas during armed conflicts, the implementation of devel-
opment, investment and extractive projects and militarisation of their
territories. In 2017, the IACHR published a legal tool to defend their
rights, and this offers guiding principles with which to urge States to
acknowledge indigenous women’s agency. Tools such as this are
meaningful, as they focus on promoting guiding principles and good
practices that can be used by indigenous organisations, lawyers and
human rights defenders in general.

In the Pacific region, through the support of non-indigenous allies
and Reconciliation Action Plans, Australian media has increased its
coverage from an Aboriginal and Torres Strait Islander perspective. In
2017, indigenous peoples’ water rights were at the centre of the debate.
As more Australian land is handed back to its traditional owners
through Native Title, water management policy is gaining a place at the
policy-making table.
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The Inuit in Canada won a historic Supreme Court victory in June
2017 when a unanimous decision overturned Petroleum Geo-Services
Inc.'s plans to collect more than 16,000 km of seismic data in their
search for oil. Inuit are also awaiting new national indigenous language
legislation, which Prime Minister Trudeau has announced will be devel-
oped in partnership with indigenous peoples.

Following a national apology to indigenous peoples, Taiwan
moved forward in setting up the “Indigenous Historic Justice and
Transitional Justice Committee” composed of representatives from
the 16 indigenous groups and three from the Pingpu groups. Besides
strengthening transitional justice, Taiwan's Parliament addressed the
impact of extractive industries by amending the Mining Act. The law
amendment proposed would require more stringent impact assess-
ments, stricter monitoring and a suspension of the operating license if
serious violations are found. What is more, the Council of Indigenous
Peoples (CIP) announced guidelines on the delineation of traditional
indigenous territories, with the participation and consultation of 800
indigenous peoples.

At the United Nations, 2017 was an exciting year for the UN Perma-
nent Forum on Indigenous Issues, which welcomed 12 new experts and
held the first-ever Indigenous Media Zone. This space proved to be a
driver in improving information flows on indigenous peoples’ issues and
a vital meeting point for different opinion makers, editors and journal-
ists covering indigenous peoples’ issues.

The Expert Mechanism on the Rights of Indigenous Peoples (EM-
RIP) celebrated its tenth anniversary in 2017 and started to imple-
ment its new mandate. Among the changes is a specific and en-
hanced collaboration with National Human Rights Institutions
(NHRIs) and considerably higher country-level engagement. In this
regard, EMRIP held three inter-sessional meetings in Canada, the
Russian Federation and Chile throughout the year and launched new
online forms to request technical assistance. Such requests can be
made by States, indigenous peoples and other stakeholders, includ-
ing the private sector. Overall, in 2017, EMRIP reaffirmed its efforts to
build capacities and trust, while easing tensions between States and
indigenous peoples.
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“Nothing about us without us”

The increasing emergence of platforms for dialogue in which high-pro-
file indigenous leaders play an active role in decision-making was re-
markable in 2017, especially in the area of climate action. Being dispro-
portionately vulnerable to climate change because of their strong tradi-
tional ties with their lands and natural resources, indigenous peoples
made their voices heard at the United Nations Climate Change Confer-
ence (COP23) in November 2017 in Bonn. The engagement of indige-
nous representatives showed a renewed commitment under the motto
of “nothing about us without us”, highlighting the fact that, apart from
being victims of climate change, they are the best observers and key
actors to effectively combat climate hazards.

Among the 31 decisions taken at COP23 was one of key signifi-
cance for indigenous peoples: the decision on the operationalisation
of the Local Communities and Indigenous Peoples’ Knowledge-Shar-
ing Platform (LCIP). This platform was lauded by many as a step for-
ward in enhancing indigenous peoples’ engagement in the United Na-
tions Framework Convention on Climate Change (UNFCCC) process-
es. However, many others considered it insufficiently strong to ensure
that indigenous peoples can negotiate or inform decision-making on
an equal footing.

Without a doubt, the platform’s operationalisation was a highlight
of 2017, and the main focus for most indigenous peoples’ representa-
tives. What is clear is that the adoption of the platform opens up a new
space to bring to and share indigenous knowledge, positive contribu-
tions and lessons learned with the climate conversations, and it thus
presents an opportunity for strengthened engagement between indige-
nous peoples and the climate change community.

Following the decision to develop an Indigenous Peoples Policy in
December 2016, the Green Climate Fund (GCF) prepared a final draft in
December 2017 based on consultations with and inputs from indige-
nous peoples and board members. The GCF has been functional for
three years now and the Indigenous Peoples Policy was one of the key
areas of focus in 2017. The policy’s objective is to include adequate safe-
guards, participation and free, prior and informed consent (FPIC) of in-
digenous peoples.

Given that indigenous peoples were not significantly engaged in
the early days of climate change policy-making back in the 1990s,
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these developments are promising. They show that persistent advoca-
cy work is rewarded and that indigenous peoples are steadily becom-
ing a recognised part of the solution to the challenges climate change
poses to the world.

Pamela Jacquelin-Andersen
General Editor

Julie Koch
Executive Director

Copenhagen, April 2018
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ABOUT THE INDIGENOUS WORLD

The compilation you have in your hands now is the unique result of a col-
laborative effort between indigenous and non-indigenous activists and
scholars who voluntarily share their valuable insights and analysis. We
thank them and celebrate the bonds, strengths and sense of community
that emerge from making this one-of-a kind documentation tool available.

For 32 years, the purpose of The Indigenous World has been to give
a comprehensive yearly overview of the developments indigenous peo-
ples have experienced. It is our hope that indigenous peoples them-
selves, along with their organisations, will find it useful in their advocacy
work aimed at improving indigenous peoples’ human rights situation. In
this regard, the book is envisaged as a documentation tool to inspire
their work on the basis of lessons learned and good practices. It is also
our wish that The Indigenous World is used as a main reference by a
wider audience interested in indigenous issues who, through these
pages, can dive into local realities and further familiarise themselves
with the current situation of indigenous peoples' rights worldwide.

We would like to stress that any omission of a specific country re-
port should not be interpreted as no news is good news. In fact, some-
times, it is the precarious human rights situation that makes it difficult
to obtain articles from specific countries. In other cases, we have simply
not been able to get an author to cover a particular country. If you would
like to contribute to this book, please contact IWGIA. The articles in this
book are the views and visions of the authors, and IWGIA cannot be held
responsible for the opinions stated herein.

The respective country maps are, however, compiled by IWGIA and
the content therein is the responsibility of IWGIA and not the author. We
wish to stress that some of the articles presented take their point of
departure in ethnographic regions rather than strict state boundaries.
This is in accordance with indigenous peoples’ worldview and cultural
identification which, in many cases, cuts across state borders.
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GREENLAND

Kalaallit Nunaat (Greenland) has been, since 1979, a self-gov-
erning country within the Danish Realm. In 2009, Greenland
entered a new era with the inauguration of the new Act on
Self-Government, which gave the country further self-deter-
mination within the State of Denmark. Greenland has a public
government and it aims to establish a sustainable economy
in order to achieve greater independence. The population
numbers 56,000, of whom 50,000 are Inuit. Greenland's
self-government consists of Inatsisartut (Parliament), which
is the elected legislature, and by Naalakkersuisut (Govern-
ment), which is responsible for the overall public administra-
tion, thereby forming the executive branch.The elected as-
sembly or the parliament of Greenland, Inatsisartut, was es-
tablished by the introduction of the home rule on 1 May 1979.
Inatsisartut has 31 elected members.

The working year in Inatsisartut usually begins on a Fri-
day in September and lasts one year. Inatsisartut meets at
least twice a year for regular gatherings. If special circum-
stances make it necessary, Inatsisartut can be called in for
extraordinary meetings. Inatsisartut has ratified the Alta Dec-
laration. Greenland's diverse culture includes subsistence hunt-
ing, commercial fisheries, tourism and emerging efforts to de-
velop the oil and mining industries. Approximately 50% of the
national budget is financed by Denmark through a block grant.
The Inuit Circumpolar Council (ICC), an Indigenous Peoples’ or-
ganisation and an ECOSOC-accredited NGO, represents Inuit
from Greenland, Canada, Alaska and Chukotka (Russia) and is
also a permanent participant in the Arctic Council. The majority
of the people of Greenland speak the Inuit language, Kalaallisut,
which is the official language, while the second language of the
country is Danish. In 1996, at the request of Greenland, Denmark
ratified ILO Convention No. 169.
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n 2017, the Government, consisting of a three-party coalition, was led
by Mr. Kim Kielsen, leader of the largest political party, Siumut (the
social democratic party), together with the left socialist party Inuit
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Atagatigiit (IA) and the newly founded Partii Nalerag (Naleraq is a cen-
trist party formed by the former chairman of Siumut). The coalition
signed an agreement in order to achieve autonomy from the Danish
realm and for all communities to be treated equally in the provision of
electricity, water and heat supply. The coalition also aims to ensure sta-
ble and affordable food prices regardless of the size of the community
and of their remote location.

However, there are also a number of issues where they are divided,
not the least is the question of uranium mining, which is supported by
Siumut but strongly opposed by the other two parties. The coalition has
a majority of 24 out of 31 seats in the Greenlandic Parliament, the Inat-
sisartut.

Resource extraction

There are 44 small-scale mining and oil drilling concessions in Green-
land. A concession has been given to a zinc mine project by Ironbark in
the Citronen Fjord.! The project is expected to be of great importance
for Greenland. In addition, the approval of this exploitation license can
make Greenland potentially more attractive for other projects.

There have been more demonstrations than ever in the history of
Greenland, regarding uranium mining (see also The Indigenous World
2017). There is fear that the nearby community of Kuannersuit will
have to be closed because of danger of contamination and that the
tailings from the uranium mining will contaminate the environment for
100,000 years. Half the population wants a referendum while the other
half does not. A smaller group of the population argues that many
more hearings throughout Greenland are needed in order to make a
decision. In 2017 a group of activists started to file actions with the
highest court of the land to prosecute the Inatsisartut, parliament of
Greenland for removing the zero tolerance of uranium from the law
without a referendum.

There have been several hearings in the local community, but very
few locals showed up to these hearings. This is mainly because outsid-
ers often lead the hearings and the interpretation for the hearings is
very poor or non-existent.
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Co-management of open seas

The Inuit Circumpolar Council has initiated the Pikialaorsuag Commis-
sion. The Comission is to consult with Canadian and Greenlandic com-
munities that are most closely connected to the North Water Polyna
(Pikialaorsuaq in Greenlandic).

People linked by history and bloodlines are now being separated
due to the changing the waters of the Pikialasorsuag. These waters are
being affected by climate change, tourism and industrial development.
The North Water is an area vulnerable to climate change. The Inuitin the
region have expressed a preference for exploring locally-driven man-
agement options before considering increased shipping, tourism, fish-
ing, and non-renewable resource exploration/development. The Com-
mission’s mandate will be to listen to Inuit community members and
knowledge holders, who use and depend on this region, concerning
their vision of the future collaborative use of the North Water region.

Reconciliation Commission in Greenland

A Reconciliation Commission was initiated by the Government of
Greenland, and in 2015 the first meetings began. The reconciliation
commission was started with the hope that through this process,
knowledge about societal relationships would increase and under-
standing among the citizens would improve. The reconciliation process
would lead to greater awareness of their own shared commonalities to
provide better opportunities for constructing an inclusive and respect-
ful society as well as a safe social, economic and cultural development.

The Commission reveals how colonial times have influenced to-
day's society. The Commission focuses in particular on the assimilation
period from 1950 onward. However, this focus does not exclude other
historical events in the past, such as the significance of World War Il in
the development in Greenland. These historical events might be rele-
vant to the work of the Commission. The Government of Denmark has
been invited to review the work of the Commission; heretofore the Dan-
ish government has not been a part of the commission. Although the
Danish government is not involved in the work, the commission has



26 IWGIA - The Indigenous World - 2018

worked arduously and has arrived at certain discoveries that can bene-
fit Greenland’s decolonizing process.?

Protest over Russian rocket launch

In October 2017 Pikialasorsuag Commission issued a press release
where the Commission called upon the Governments of Canada and
Denmark to demand the postponement of a Russian rocket launch
scheduled to deliver a European Space Agency satellite into orbit on
October 13™.

The demand for the postponement was due to the risk of residual
hydrazine fuel and metal debris falling into the Pikialasorsuaq, a region of
the Arctic Sea that local Inuit communities depend on for their livelihoods.

The effects on wild life and humans have not yet been studied in
ocean waters and more specifically in Arctic waters. Whilst other
non-toxic fuels are available and generally used for all rocket launches,
the deliberate disposing of residue fuels and metal debris into the Pik-
ialasorsuaq is not acceptable for the Inuit People living and hunting in
the Arctic. The issue has not yet been solved.

Education

As of late, more students are completing upper secondary education.
The number of students completing secondary education has almost
doubled in the last ten years. 55% of the courses completed were in the
category of vocational education.

In 2017 approximately 300 students completed higher education
in and out of Greenland. The largest portion 53% was in the field of pro-
fessional bachelor, while one in four received their degrees in the short-
term upper secondary vocational education programs.

Around 40% of those taking a higher education, focused on health
and welfare in Greenland. This sector covers, among other things, nurs-
es and social educators. Nearly one in four completed degrees in the
education sector, which includes schoolteachers.

[li lliis a students’ organization aimed at supporting students, both
socially and politically. The lli lli Board is comprised of volunteer stu-
dents who are elected at an annual general meeting, where the majority
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decides what the Board of Directors will work on for the coming year. In
2017 there were a total of nine board members, their common purpose
is to ensure greater participation of students in relation to social and
political events. lli Ili aims to be more involved in promoting students’
rights at the national and international level and for the third consecu-
tive year, lli Ili was represented at the UN Permanent Forum on Indige-
nous Issues (UNPFII).

Tsunami in North of Greenland

Nuugaatsiaq a village near Uummannagq City in North Greenland was
struck by a tsunami on June 17, 2017. A massive landslide measuring
300m by 1100m caused the tsunami in the Karrat Fjord. It caused major
devastation and the population was evacuated to Uummannaqg and still
has not returned. A whole family drowned, and the entire village has been
closed due to major damage caused by the tsunami. The catastrophe
was one of the most severe that Greenland has witnessed in centuries.

Notes and references

1 See http://ironbark.gl/projects/greenland/citronen/
2.  See http://saammaatta.gl/da/Forsoning/Groenlands-forsoningskommission

Aili Liimakka Laue is from Nuuk, the capital of Greenland. She is a stu-
dent at the Teachers Institute in llinniarfissuaq at the University of
Greenland llimmarfik. Ms. Laue is a former president of the Inuit Youth
Council of Greenland, Sorlak. She has also been the Chair of the Chil-
dren’s Rights Committee in Sorlak from 2009-2014. At the international
level, Ms. Laue was the first Arctic Inuit Youth Focal Point of the Global
Indigenous Youth Caucus at the United Nations Indigenous Youth Cau-
cus from 2013-2015. Ms. Laue has been a delegate to ICC Greenland
since 2009 and currently sits on the ICC Greenland Board. She is also
currently elected as a board member and international coordinator of
the National Greenlandic Student Organization Ili lli.
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Sapmiis the SAmi people’s own name for their traditional ter-
ritory. The Sdmi people are the indigenous people of the north-
ern part of the Scandinavian Peninsula and large parts of the
Kola Peninsula and live in Sweden, Norway, Finland and Rus-
sia. There is no reliable information on the population of SAmi
people there are; it is, however estimated that they number
between 50,000-100,000. Around 20,000 live in Sweden,
which is approximately 0.22% of Sweden'’s total population of
around 9 million. The northwestern part of the Swedish terri-
tory is the Sami people’s traditional territory. The Sami rein-
deer herders, small farmers, hunters, gatherers, and fishers
traditionally use these lands. Around 50-65,000 live in Nor-
way, for example, between 1.06% and 1.38% of the total Nor-
wegian population of approximately 4.7 million. Around 8,000
live in Finland, which is approximately 0.16% of the total Finn-
ish population of around 5 million. Around 2,000 live in Russia,
and this is a very small proportion of the total population of
Russia. Politically, the Sami people are represented by three
Sami parliaments, one in Sweden, one in Norway and one in
Finland, whereas on the Russian side they are organized into
NGOs. In 2000, the three Sami parliaments established a joint
council of representatives called the S&dmi Parliamentary
Council. The S&dmi Parliamentary Council is not to be con-
fused with the Sami Council, which is a central S&mi NGO rep-
resenting large national Sdmi associations (NGOs) in all four
countries. There are also other important Sdmi institutions,
both regional and local, inter alia, the SAmi University College,
which is a research and higher education institution dedicat-
ed to the Sdmi society’s needs, and where the Sdmi language
is mainly used throughout the academic system. Sweden,
Norway and Finland voted in favour of the United Nations Dec-
laration on the Rights of Indigenous Peoples in September
2007, while Russia abstained.
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Nordic Sami Convention

he Nordic S&dmi Convention (hereafter Sd&mi Convention) is a new

international instrument and its objective is to confirm and

strengthen the rights of the indigenous Sdmi people in Finland,
Norway and Sweden! In January 2017 the lengthy negotiations on the
Sadmi Convention, were concluded. The Convention was negotiated
jointly with representatives from the three States’ SAmi Parliaments.

The aim of the SAmi Convention is to give a common Nordic legal
framework for the future implementation of the Sdmi people’s right to
self-determination and the protection of both individual and collective
rights of the Sami to their lands and resources. Chapter IV of the Sami
Convention includes seven articles on rights to lands and resources.
This includes articles that safeguards property and usufruct rights to
lands and resources for the Sdmi in Finland, Norway and Sweden. The
articles also include the rights to participate in the decision making and
management of lands which are currently owned by the state.? The Sa-
mi Convention recognizes that the SAmi are an indigenous people and
that access to land and water is the foundation for the Sdmi culture,
language and social life. This convention is, however, not the first inter-
national attempt to recognize the rights of the Sdmi people, these
rights were recognized long before the current state borders were de-
cided. The supplementary document (known as the Lapp Codicil) to the
border agreement signed on 7 and 18 October 1751 created a basis for
cross-border cooperation and recognized the rights of the Sami in ac-
cordance with long-standing customs.

The Nordic countries have a strong tradition as supporters of the
development of international standards for protection of indigenous
peoples’ rights. The rights of the Sdmi are safeguarded by international
human rights treaties, as the Nordic states have ratified all the main
United Nations human rights conventions.® The rights safeguarded by
the Sdmi Convention are minimum rights and shall according to Article
2 not prevent any State from extending the rights of the Sami or from
adopting more far-reaching measures. They may not be used as a basis
for limiting the rights of the Sdmi under international law. The States
shall also effectively safeguard the rights of the Sdmi and, if needed,
take special measures to facilitate the enjoyment of these rights.

The S&Ami Convention, as it stands after the conclusion of the ne-
gotiations in 2017, has been met with criticism from both human rights
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experts and S&Ami organizations, who have argued that the convention
falls short in securing the minimum standard of rights enshrined in in-
ternational law. One major challenge for the negotiations between Fin-
land, Norway and Sweden has been the fact that only Norway has rati-
fied the ILO Convention 169 (ILO C 169). Experts have criticised both the
land rights chapter and particularly the preambular paragraph 10 (PP10)
of the S&Ami Convention, a provision which they argue will water down
indigenous peoples right to determine their own identity and member-
ship according to their own customs as it follows from UNDRIP Article
33.% PP 10 can be interpreted as giving the States the final say when
determining who is identified as a Sami person with the right to vote for
the Sami Parliament elections in these three countries.

The Norwegian National Human Rights Institution (NHRI) has ad-
vised the co-operative body of the three Sdmi Parliaments, Sami Parlia-
mentary Council, on the Sdmi Convention, according to the Norwegian
Act on National Human Rights Institution Article 3 (b). NHRI has inter alia
stressed the need for the Sdmi Convention to comply with the UNDRIP,
more specifically Articles 4 and 33 of the Declaration, safeguarding indig-
enous peoples right to self-determination and right to self-identification.

Article 4 (2) of the S&mi Convention is another provision that some
legal experts have criticised for not being in accordance with interna-
tional law. This article reads: “Article 4 Right to self-determination

The Sami shall have the right to self-determination as a people. By
virtue of this right, the Sdmi shall freely determine their political status
and freely pursue their economic, social and cultural development.

The right to self-determination is exercised through autonomy in
internal affairs and through consultation in matters which may prove to
be of particular significance to the Sami.”

The language in the second paragraph could, according to critics,
imply that the S&Ami people’s right to self-determination is limited to a
right to autonomy in internal matters and a right to consultations with
the states. Further, critics have claimed that the land rights articles in
the Sdmi Convention are not in accordance with international human
rights, as the Convention does not give sufficient legal protection for
Sami lands and territories against, for example, extractive industry and
development projects that might be harmful for traditional Sami liveli-
hoods, such as reindeer herding, hunting, gathering and fishing. Never-
theless, the Sami Convention reflects recent developments in internati-
onal law, as seen in Article 17 which explicitly recognizes the principle of
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Free, Prior and Informed Consent (FPIC), making this principle applica-
ble in all decision making processes which may be of particular signifi-
cance for the Sami.

The S&dmi Parliaments of Finland, Norway and Sweden have not yet
given their consent to the final wording of the S&mi Convention after the
negotiations ended in January 2017. In December 2017, the Sdmi Parlia-
mentarian Council decided to request to reopen the negotiations on the
Draft Convention, so that the parties could amend the draft. The discus-
sions on the final wording of the Nordic S&mi Convention will continue
in 2018 between the three Sami parliaments and the Governments of
Finland, Norway and Sweden.

Autonomy, consultations and reconciliation processes

The Constitutions of Finland, Norway and Sweden all include sections
that in slightly different ways recognize that the Sami people have a
right to autonomy.® All three countries have their own representative
bodies for the Sdmi, the SAmi Parliaments, where the authority of these
parliaments is described in a S&dmi Parliament Act. Currently, all three
states are developing new or amended legislation with the aim of pro-
viding a stronger legal basis for consultations between the state and
the Sami Parliments and other representative bodies like the reindeer-
herder’'s autonomous cooperatives.® All three Sdmi Parliaments have in
numerous cases claimed that they are not being consulted in matters
that directly affect the Sami.’

In Finland, there is an ongoing process for amending the existing
Sami Parliament Act, a process which so far has not resulted in an
agreement between the state and the Sdmi Parliament. One of the
main challenges is the implementation of the right to negotiations ac-
cording to Section 9 of the Sdmi Parliament Act. Another challenging
issue is the Supreme Administrative Courts decisions that overrules the
understanding of the Sdmi Parliament on the definition of a Sdmi per-
son when considering applications for voting rights for the Sdmi Parlia-
ment elections.® The status of the Sdmi as the only indigenous people in
Finland is recognized in the 1999 Constitution, and the Sami people’s
right to autonomy is outlined as Sami linguistical and cultural autono-
my within the Sdmi Homeland area.” In November 2017, the Sdmi Parlia-
ment in Finland requested the UN Expert Mechanism for Indigenous
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Peoples (EMRIP) to give legal advise to the Sdmi Parliament Act negoti-
ations. The Finnish government responded positively to this request, as
did EMRIP, making this the first country mission of EMRIP under its re-
newed mandate.

On 21 September 2017, the Government of Sweden presented a bill
on consultations™ with the aim of strengthening the participatory rights
of the Sdmi Parliament and other representatives of the Sami, in mat-
ters that will affect them directly.? This proposal is a follow up to the
negotiations on the Nordic Sdmi Convention-proposal, and is inspired
by the 2005 Consultation Agreement between the S&dmi Parliament in
Norway and the Norwegian Government™ and the ILO C 169. The S&mi
Parliament rejected the proposal in December 2017, and several Sami
and human rights organizations have also concluded that it does not
comply with indigenous peoples rights under international human
rights law* The Government and the Sami Parliament will continue
their dialogue on the bill in 2018.

The Government and the Sdmi Parliament in Norway are still hav-
ing consultations on the Government's follow-up of the S&dmi Rights
Committee and particularly the proposal of strengthening the state's
duty to consult under the ILO C 169 by amending the Sdmi Parliament
Act. These consultations have so far not resulted in an agreement be-
tween the two parties. The ILO Expert Committee has several times
stressed the need for strengthening implementation of Article 6 and 7
of the ILO C 169. The Ministry on Local Government and Modernisationis
planning on presenting the proposed amendments to the S&dmi Parlia-
ment Act to the National Parliament in June 2018.°

Public debate on indigenous issues during the last years has con-
centrated on the need for truth and reconciliation processes in the Nor-
dic countries. In June 2017 the Norwegian Parliament, Stortinget, de-
cided to establish a Truth Commission to assess how the state's assim-
ilation policy has affected the indigenous Sdmi and the Kven national
minority® At the same time, there are parallel discussions on establish-
ing Truth and Reconciliation Commissions in Finland and Sweden,
which has so far not resulted in an agreement on establishment of such
commissions. The colonial relationship between the state and the Sami
is a complex issue, and one of the main issues is land rights, and how
state assimilation policy has deprived the Sami of their rights to man-
age their own lands and resources. The State promoted large-scale ex-
ploitation of forests, minerals, rivers and other resources, which has ef-
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fectively displaced the Sami with very little influence over the develop-
ments and use of their lands. Whether the reconciliation processes will
include land rights issues, is still an open question.

Sami reindeerherding, hunting and fishing rights

There have been several court cases dealing with the rights of the Sdmi
in Norway and Sweden in 2017. In December 2017, a majority of judges in
the Supreme Court of Norway found that the forcible cull ordered by the
Reindeer Husbandry Board of a proportion of the herd of the Sdmi rein-
deer-herder Jovsset Ante Sara was not a violation of his human rights.
Sara manages his family’s share of the siida, an administrative and le-
gal local unit within Sdmi reindeer husbandry. Sara filed a case against
the Norwegian state claiming that an enforced cull of his herd from 116
reindeers to 75, would deny him his right to culture according to Article
27 of the ICCPR, and violate his property rights under Article 1 of Proto-
col 1to the European Convention on Human Rights. Sara won the case
both in the district and appeals courts, but lost in Supreme Court in a
split 4-1decision.” One of the five Supreme Court judges found that the
decision to forcibly reduce Sara’'s herd would violate his right to culture
according to the ICCPR Article 27. The majority of judges found that the
cull was founded on reasonable and objective criteria, and that it served
the interests of the reindeer herding Sdmi as a group. All five judges
agreed that the decision to reduce his herd was in compliance with the
European Convention on Human Rights. The 2007 Norwegian Reindeer
Husbandry Act recognizes that the SAmi reindeer herding communities
have self-rule in internal matters. However, this act has also imposed on
reindeer herding districts a requirement to adapt to so-called ecologi-
cally sustainable resource management by developing usage rules, in-
cluding determination of a maximum number of reindeer for each herd-
ing district. Many S&dmi reindeer herders have opposed the whole sys-
tem of determining the maximum number of reindeer, as their own per-
ception of the sustainable management of reindeer herds based on
Sami traditional knowledge has not been taken into account. Sara’s at-
torney has informed the media that this case will be appealed before
the United Nations Human Rights Committee in 2018.

In the 1990s the Swedish Government proclaimed that the hunting
and fishing rights belong to the State and thereby claimed that the
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State should manage the hunting and fishing in the whole S&dmi territo-
ry in Sweden. The Girjas case is a decisive court case between the Girjas
Sami village and the Swedish State, on the rights to hunt and fish on
state-owned lands in parts of the traditional territory of the S&dmi rein-
deer herders of Girjas.® In 2009, the Girjas Sami village sued the State
and claimed that the Sami village has an exclusive right, in relation to
the State, to hunting and fishing on the land in question. They claimed
that right to deed the rights for hunting and fishing should belong to the
Samivillage” As an alternative claim, the Sdmi village claimed that the
right to hunt and fish in the area is owned by both the State and the
Sami village. The State party pleaded that the State is the owner of the
land, and as landowner, it owns the right to hunting and fishing, as well
as the right to deed these rights. The judgement from Gallivare District
Court was handed down in February 2016, granting Girjas exclusive
rights to control fishing and hunting in the area, restoring powers that
were stripped from the Sdmi people by Sweden’s Parliament in 1993.20
The courtinits decision emphasized that the Sdmi population had used
the land much longer than the Swedish state. Lawyers for the state
claimed that the indigenous status of the Sdmis was irrelevant to the
case. They declared that “Sweden has in this matter no international
obligations to recognize special rights of the Sami people, whether they
are indigenous or not.” The State appealed to the Regional court (hov-
ratt) in Umea in 2016, and the court proceedings ended in December
2017, and the judgment was announced in January 2018.

The Finnmark Commission and Finnmark Land
Rights Tribunal

The right to land and water is the very foundation for the existence of
the traditional Sdmi culture. In Norway, the recognition of Sdmi land
rights through the Finnmark Commission and the Finnmark Land
Rights Tribunal is one of the measures used to implement ILO C 169.2'
The establishment of the Commission and the Tribunal was a part of the
agreement that led to the consent of the Sami Parliament of the Finn-
mark Act in 2005. Two decisions from the Land Rights Tribunal have
been appealed before the Supreme Court. One of them, the St-
jerngya-case, where two reindeer herding siidas claimed ownership
rights to a part of their traditional grazing territory on the island of St-
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jerngya in Finnmark, ended up with both siidas losing the case. In the
other case, the Nesseby/Unjarga-case, both the Finnmark Commission
and the Land Rights Tribunal concluded that the inhabitants of a local
Samivillage, Unjdrga have hunting and fishing rights on their traditional
lands. In addition to this, the Land Rights Tribunal concluded that the
local people in this community have customary hunting and fishing
rights and that they should have the exclusive right to manage these
lands and resources.?? The Finnmark Estate (FeFo) appealed the Unjar-
ga-decision before the Supreme Court through a 4-2 split vote in the
Board of the Estate. The main reason for this appeal was not that the
Estate opposed the existence of usufruct rights of the local people in
Unjarga, but that the Estate wanted to clarify the issue of whether the
Finnmark Estate should continue to manage these lands or if the local
rights holders should be able to establish local management of these
lands, in accordance with the decision of the Land Tribunal.?® The case
concerns clarification of the rights of use of the Sdmi and other inhab-
itants to land owned by the Finnmark Estate, pursuant to the special
procedural rules in the Finnmark Act Chapter 5. The Supreme Court an-
nounced in 2017 that the case proceedings would startin a plenary ses-
sion in January 2018.24

Notes and references

1 For more information about the background of the drafting and negotiations on
the Draft Nordic S&mi Convention, se The Indigenous World 2017, p. 61-62.

2. See Articles 27-33 of the Draft Nordic Sdmi Convention.

Finland and Sweden have not ratified the ILO C 169.

4, Among the experts that have analysed the Draft Convention is the former
member of the UN Human Rights Committee professor Martin Scheinin,
professor at the University of Oslo, Geir Ulfstein, and professor at the University
of Tromsg, Mattias Ahrén. The assessments of the Draft Nordic Sami
Convention can be downloaded at: https://www.sametinget.no/
Soek?search=nordisk samekonvensjon&tag=92)

5.  §108 of the Norwegian Constitution (amended in 2014), Section 17 and 121(2) of
the Finnish Constitution (1999), and Article 2 in the Instrument of Government,
one of the four laws that form the Swedish constitution.

6. The entities have different names in each state, in Sweden: Cearru, Norway:
Siida/Sijte,Orohat, Finland: Balgos.

7 The negotiation process on the new agreement on the regulation of salmon
fishing in the Deatnu/Tana river in the Northern- Sdmi area in Finnmark county

o
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(Tana-agreement) between Finland and Norway is one of the most recent
examples where the Sdmi Parliaments in Finland and Norway claim that the
right to consultation has been breached.
The Supreme Administrative Court of Finland (Finnish: korkein hallinto-oikeus,
Swedish: higsta forvaltningsdomstolen) is the highest court in the Finnish
administrative court system, parallel to the Supreme Court of Finland. Its
jurisdiction covers the legality of the decisions of government officials, and its
decisions are final. http://www.kho fi/en/index.html. The Supreme
Administrative Court of Finland accepted in 2015 nearly 100 new people as
Sa&mi persons against the will of the SAmi Parliament. The president of the
Sami Parliament stated that this decision is de facto a forced assimilation of
the Sdmi people into the Finnish people. https://yle.fi/uutiset/osasto/sapmi/
nearly_100_new people_accepted as_sami_persons_against will_of sami
parliament/8343268
The S&dmi Homeland is defined in Section 2, subsection 2 of the Law on the Use
of the Sdmi Language by authorities. The Sdmi homeland area comprises the
territory of the municipalities of Enontekid, Inari and Utsjoki, and the Lapland
reindeer herding area in Sodankyla.
See http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/
CountryEngagementFinlandMissionStatement.pdf, The EMRIP mission to
Finland, and the outcomes of this mission, will be described in Indigenous
World 2019.
See http://www.regeringen.se/rattsdokument/departementsserien-och-
promemorior/2017/09/ds-201743/
In a report published in January 2011, the UN Special Rapporteur on indigenous
people, James Anaya, heavily criticized Sweden, especially over the lack of say
the S&mi people have over applications for prospecting, mining, forestry and
wind power projects and over the structure put in place for the Sdmi Parliament
under the Sdmi Parliament Act.” See: The Situation of the Sami People in the
Sapmi Region of Norway, Sweden and Finland, Human Rights Council, A/
HRC/18/XX/AddY (Jan. 12, 2011), at 12.
“Procedures for consultations between the state authorities and the Sami
Parliament of 11 May 2005" https://www.regjeringen.no/en/topics/indigenous-
eoples-and-minorities/Sami-people/midtspalte/consultation-duty-in-sami-
matters/id86931/
See http://sverigesradio.se/sida/artikel.
aspx?programid=23278&8artikel=6833750
See https://www.regjeringen.no/no/dokumenter/planlagte-saker-til-stortinget-
varsesjonen-2018/id2587850/
See https://www.stortinget.no/no/Saker-og-publikasjoner/Vedtak/Vedtak/
Sak/?p=67518
Inner Finnmark District Court, TINFI-2015-84532, (18t of March 2016) and
Halogaland Court of Appeal, LH-2016-92975 (17t of March 2017) This case also
features an assessment of the duty to consult indigenous peoples in decisions
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relating to their rights. For more about the consultation agreement, see
Sametinget; Konsultasjonsavtalen: www.sametinget.no/Om-Sametinget/
Bakgrunn/Konsultasjonsavtalen

A Sami village, ¢earru (northern Sami) or sameby (Swedish) - is not a
traditional village but a complex economical and administrative union for
reindeerherding Sdmi in Sweden. It is regulated by the Reindeer Husbandry
Act. Members of a sameby are entitled to engage in reindeer husbandry in their
particular area, including building and setting up facilities they need for their
reindeer herding, in addition to fishing and hunting rights.

For more about the background of the Girjas case, see The Indigenous

World 2017.

See https://thebarentsobserver.com/en/society/2016/03/sweden-appeals-
land-use-case

Fore more about the mandate of these two institutions: https://www.domstol.
no/finnmarkskommisjonen, https://www.domstol.no/en/Enkelt-domstol/
Utmarkskommmisjonen/

Finnmarkseiendommen - Finnmarkkuopmodat- Finnmark Estate (FeFo) is a
landowner enterprise which owns and administrates 95% of the land and
natural resources in Finnmark. Half of the board members are elected by the
Sami Parliament, the other half of the Finnmark County. http://www.fefo.no/en/
Sider/default.aspx

See https://www.ifinnmark.no/debatt/fefo/nesseby/derfor-anker-vi-
dommen/o/5-81-449367

There are very few cases that are heard in plenary, normally just one or two

cases ayeatr.

Laila Susanne Vars is a human rights lawyer from Guovdageaidnu, the
Norwegian side of Sdpmi (the Sémi people’s traditional homeland area).
She is a Sdmi from the Northern Sami area in Norway. She holds a PhD
in international law from the University of Tromsg, Norway. She is cur-
rently Member of the Expert Mechanism on the Rights of Indigenous
Peoples (EMRIP), and research director at the National Human Rights
Institution (NHRI) of Norway.
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Of the more than 160 peoples inhabiting the territory of con-
temporary Russia, 40 are officially recognised as “indigenous
minority peoples of the North, Siberia and the Far East.” These
are groups of less than 50,000 members, perpetuating some
aspects of their traditional ways of life and inhabiting the North-
ern and Asian parts of the country. One more group is actively
pursuing recognition, which continues to be denied, another is
most likely already extinct. Together, they number about
260,000 individuals, less than 0.2% of Russia’'s population.
Ethnic Russians account for 80% of the population. Other peo-
ples, such as the five million Tatars, are not officially considered
indigenous peoples, and their self-identification varies.

The latest official population figures from the 2010 na-
tional census do not provide disaggregated data on the so-
cio-economic status of indigenous peoples. Two thirds of in-
digenous peoples are rural dwellers while Russia is, on the
whole, a highly urbanised country.

Indigenous peoples are not recognised by Russian legis-
lation as such; however, the constitution and national legisla-
tion set forth the rights of “indigenous minority peoples of the
North”, including rights to consultation and participation in
specific cases. There is, however, no such concept as "“Free,
Prior and Informed Consent” enshrined in the legislation. Rus-
sia has not ratified ILO Convention 169 and has not endorsed
the UNDRIP. The country has inherited its membership of the
major UN Covenants and Conventions from the Soviet Union:
the ICCPR, ICESCR, ICERD, ICEDAW and ICRC. It also has rat-
ified the Framework Convention on the Protection of National
Minorities (FCNM) of the Council of Europe.

There is a multitude of regional, local and interregional
indigenous organisations. RAIPON, the national umbrella or-
ganisation, operates under tight state control. Some other in-
digenous organisations have been classified “foreign agents”
and are therefore extremely vulnerable.
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n 2017, very few legislative decisions were made at the federal level,

affecting indigenous peoples. A number of draft amendments has

been proposed in that period, which all but further weaken indige-
nous land rights. Especially the pending revision of the federal law “On
Territories of Traditional Nature Resource Use of Indigenous Minority
Peoples of the North, Siberia and the Far East” has been widely criti-
cized by indigenous activists and environmentalists as it would force
indigenous communities to agree with potential resource users enter-
ing their territory or else loose even the right to compensation. The
wording of the draft law seems to treat indigenous peoples and compa-
nies equally as land users, abolishing the original purpose of Territories
of Traditional Nature Resource Use (TTNRU), as legally set out when the
law was adopted in 2001. TTNRU is what comes closest to indigenous
land titles in Russia. The law's basic function is that it served to protect
against uses that were not indigenous peoples’ traditional subsistence
activities. Although the reality is that in most of the existing regional
TTNRU, especially in Western Siberia, oil has been extracted for a long
time, and the main benefit the indigenous inhabitants have from the
status is that they receive some monetary compensation. The now
pending revision would modify the law in such a manner that what
should have remained as the exception could now be the norm.

Access to natural resources

One regulatory change passed in 2017 making fishing applications for
members of indigenous peoples much more difficult to acquire. Fish is
the basic foodstuff for most indigenous communities. The legal princi-
ples are that they have the right to fish without special permits, but espe-
cially in the Pacific region of Russia, where fishing is big business, special
rules and regulations require indigenous peoples to go through a tedious
application process first, accept the amount, time and place assigned by
the authorities for fishing and accept a number of additional restrictions.

The highly bureaucratic process often leads to applications get-
ting rejected for formal reasons, depriving indigenous people of the
right to feed themselves through fishing for the whole year. In 2017 a
regulation was adopted that rewrote the rules for fishing applications!
Rules were again made much more complicated. One indigenous ex-
pert estimates that as a consequence: “the number of people deprived
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of the legal opportunity to engage in traditional fishing will increase.
That s, this draft regulation leads to the deterioration of the situation of
indigenous peoples while easing the work of civil servants in the territo-
rial branches of the federal fishing agency (Rosrybolovstvo), and it will
increase the number of ‘poachers’ among indigenous peoples inreports
by the Agency.” The highly restrictive regime has been criticized again
by two UN treaty bodies: CERD and CESCR (see below). At the same
time, a media campaign was underway accusing indigenous peoples of
illicit commercial fishing under the guise of traditional fishing,?an accu-
sation that indigenous representatives have rejected as slander.

A worrisome tendency which has continued in 2017 is that indige-
nous traditional fishing grounds were grabbed and licensed to private
fishing businesses, not only in the Pacific region where this is acommon
occurrence but also in Northwestern Russia. The leases that private
businesses obtain last for 49 years, so that indigenous communities are
permanently deprived of their means of existence. From Murmansk re-
gion, where Russia's Saami live, it was reported that through tenders, all
fishing sites located in indigenous ancestral lands were reallocated for
paid recreational fishing, including six fishing grounds on the Ponoy Riv-
er adjacent to the Saami villages of Krasnoshchel'ye and Kanivka.

Numto sacred lake and national park

In 2017, the battle for Numto national park continued, where Surgutneft-
egaz, the biggest regional oil company in Khanty-Mansi Autonomous
Area stepped up its quest for oil in this area most sacred to the Khanty
people. (See The Indigenous World 2017). A new assault started against
the sacred lake Numto.

In early December 2017 Leonid Pyak, a herder from of Numto village
called Greenpeace to inform them about on-going construction of oil
wells in floodplains on his territory. The company told the Leonid and his
brother that no one was interested in their opinion, because they have no
formally recognized Territory of Traditional Nature Resource Use. The site
licensed to the oil company Surgutneftegaz is part of Numto Nature Park.

Further investigation by Greenpeace showed that on October 5, il-
legal hearings had been held in the town of Beloyarski, rubber-stamping
the project. According to the law, when such hearings are conducted,
everybody has the right to submit comments, suggestions, and re-
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marks about the project within 30 days. However, reindeer herders, who
would be affected, had received no information about the hearing, the
actual project documentation was not available. Only an announce-
ment of the hearing had been published on the website of Beloyarski
district, to which the herders have no access. According to Greenpeace,
the notice contained no information about where and when the draft
Environmental Impact Assessment could be accessed. The public
hearing thus did not comply with the required procedure and therefore
the project is not ready for State environmental expert review.?

25 October 2017, the members of the Aborigen Forum network
submitted an appeal to the Federal service for the supervision of nature
resources use, which urged “not to allow this project to undergo State
environmental expert review as long as the applicant cannot provide in-
formation about the conduct of public hearings with the participation of
representatives of indigenous peoples.” The signatories received a “re-
assuring” answer from the Service for nature management control and
supervision of Khanty-Mansi Autonomous area, claiming that all occur-
rences past and present are in compliance with the law.

In 2016 the authorities decided to change the zoning of the Park to
accommodate drilling, ignoring the 36,000 signatories of a petition ini-
tiated by Greenpeace Russia.® In the summer of 2017, indigenous activ-
ists and IWIGIA also included information on the case in an alternative
report to the UN CERD.® The Committee in its concluding observations
urged the government to ensure prior consultations with indigenous
people for all extractive projects. (see below). But in autumn of 2017,
Surgutneftegas continued to ignore the rules for project approval and
environmental impact assessments.

In connection to this, it is interesting to note that in early 2018 the
“Ministry of natural resources proposes to radically increase the fines
for such violations. If a project such as a pipeline is implemented with-
out environmental clearance, the fine will increase by 2.5 times. Offi-
cials cite the increased number of such violations and the ineffective-
ness of existing sanctions.” Ecologists, however, believe that the chang-
es will not have a noticeable impact on business conduct: “the pro-
posed increase of the fines will change the situation only with regard to
small companies for whom a fine of 200-250,000 roubles (approxi-
mately 4000 USD) is a considerable sum.” Simply increasing fines is
therefore not enough: to radically change the situation, it is necessary
to substantially overhaul the legislation. The problem is not so much
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that environmental assessments are not carried out, but that it is diffi-
cult to identify projects that are implemented entirely without them.
Therefore we need to strengthen monitoring at the construction stage.””

Yamal LNG project

In late 2017, the first shipments of liquefied natural gas from the multi-
billion Yamal LNG project have reached buyers around the world. With a
total cost of 27 billion USD, Yamal LNG is the largest investment in the
extractive sector in recent years, located on the Northeast of the Arctic
Yamal peninsula, extracting gas from the Yuzhno-Tambeyskoye gas
field. Its goal is to reach a global LNG market share of 7%.8 LNG has the
advantage of being independent of pipeline routes and still able to pen-
etrate new markets. The project is operated by Russia’s second gas pro-
ducer Novatek together with France’s Total and China National Petrole-
um Corp. (CNCP)? as well as China's Silk Road fund®/" The project is
strongly supported by the Russian government and President Putin.

Yamal peninsula, where the gas is extracted is the home of the
world's biggest nomadic reindeer herding community, with several
thousand Nenets roaming the tundra year round with their herds. The
company claims to have obtained to the Nenets' FPIC, something that
is virtually impossible to verify, since the region is a closed zone, where
foreigners cannot visit without secret service permission. The available
evidence, however, suggests that no genuine FPIC process could have
taken place and the disruption of migration routes, the impacts on fish
reserves and pasture lands is going to force a substantial share of rein-
deer herders in the region to give up their way of life.

Oil and gas extraction in Taimyr

Taimyr is the large peninsula and formerly autonomous region located
to the east of Yamal. Until 2008 it was part of the Dolgan-Nenets Auton-
omous Area, which then was absorbed by the Krasnoyarsk region to
form one new mega-region reaching from close to the Mongolian border
to the high Arctic. As a “"border zone"” the region, whose only external
border is with the Arctic Ocean, is inaccessible to foreigners without
special permission from the intelligence service.
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One 2017 land rights case stems from the changes to the land leg-
islation mentioned above. An obshchina (rural community) of indige-
nous Dolgans on the peninsula is being deprived of the lands on Cape
Khara-Tumus, which it relies on for its traditional subsistence activi-
ties. The land where their reindeer graze, and where they hunt and fish
has now been licensed to Rosneft for oil and gas extraction, one of
Russia’'s biggest oil producers, whose majority owner is the Russian
state. Former German Chancellor Gerhard Schroder heads its supervi-
sory board. Indigenous peoples have appealed to the General Prosecu-
tor of the Russian Federation Yuri Chaika, to prevent the holding of a
tender over land traditionally used by indigenous peoples for reindeer
herding and other traditional types of nature resource use. This tender
being offered by the Office of property relations of the Taimyr Dol-
gan-Nenets municipal district of Krasnoyarsk region,”? would violate
Federal law and rights of indigenous peoples guaranteed by the Rus-
sian constitution to their ancestral land and traditional way of life. “On
30 October 2017, the Prosecutor’s office of the Russian Federation re-
sponded to this appeal, claiming that there are no violations and no
action was therefore warranted.”

This state of affairsis a consequence of modifications to the feder-
al Land Code in 2016, where it has been specified that persons are to be
provided with compensation for property taken from them for public or
municipal purposes.® Their ancestral lands, which they customarily use
free of charge are not considered property, so the government under-
handedly deems that they are not entitled to compensation. This means
that the licensee can disregard the actual land users of the land, the
indigenous obshchina, as it uses this land customarily, without formal
recognition of its land tenure, and free of charge for traditional subsist-
ence activities for the livelihoods of their families. Lacking formally rec-
ognized land rights, the “obshchina” will not only lose their pasture and
fishing grounds but will also not receive any compensation for the alien-
ation from their land.

Another on-going case in Taimyr is about the violation of hunting
rights of indigenous peoples. The indigenous communities which are
members of the Local Association of Civic Associations of Indigenous
Peoples of the Taimyr Dolgan-Nenets Municipal district of Krasnoyarsk,
insist on their legal right to hunt for the purpose of maintaining their tra-
ditional way of life, whereas the local administration strictly follows the
sectorial regulations and claims that their traditional hunting amounts to
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poaching. The rules would have required them to apply for permits first,
even though the law clearly says that they are not required to do so.

Indigenous representatives point out that they have a right to free
of charge access to wildlife in accordance with the laws “on the Animal
Kingdom”, “on Hunting” as well as the tax code, and that they have the
right to freely dispose of their harvest according to the provisions of the
law “on Non-profit Organisations” and the law “on Hunting."

But local authorities deny them the legal hunting quota based on
local regulations which hold, inter alia, that there are insufficient hunt-
ing resources in public lands™, suggesting that indigenous hunters ap-
ply and pay for hunting vouchers for private hunting estates.

The Prosecutor's office is undertaking criminal prosecution of
hunters and imposing fines for hunting the annually allowed quota not
only for the hunters themselves but also on behalf of their family mem-
bers, i.e. elderly, women, children and other members of the family of
the tribal community who cannot go out and hunt. That is, according to
the prosecutor's view, each individual has to use their own quota per-
sonally; even close relatives are not allowed to hunt on their behalf.
Prosecution had been on-going in 2016 but was not completed.

In November 2017 the case was suddenly reopened, but now as a
criminal case against the head of the association of “obshchinas” (com-
munities), Gennady Shchukin who is considered to be the instigator, as
he has always defended the legal standpoint that it is the lawful right of
indigenous peoples to engage in traditional hunting. In a verdict of 28 De-
cember 2017, he was sentenced to a fine of 120,000 roubles (approxi-
mately USS 2,100) but the court immediately granted him an amnesty “in
connection with the 70" anniversary of Russia's victory in World War I1.”
Shchukin has vowed to defend his innocence through all legal instances
available.

Developments at the international level

In 2017, two, UN treaty bodies reviewed Russia: the Committee on Elim-
ination of Racial Discrimination (CERD), during its 93 session (31 July —
15 August) and the Committee on Economic, Social and Cultural Rights
(CESCR) during its 62 session (18 September to 6 October). Indigenous
representatives participated in both sessions and submitted shadow
reports in collaboration with IWGIA.
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Additionally, the Framework Convention for the Protection of Na-
tional Minorities of the Council of Europe started to consider Russia in
its 4" review cycle with the receipt of shadow reports from civil society
and a country visit, including several meetings with indigenous peoples,
which is one key step in the review process. Finally, submission of shad-
ow reports was due under the 4% review cycle of the UPR. The actual
review of Russia will take place in May 2018.

As in prior considerations, CERD noted in its concluding observa-
tions™ that Russia had again failed to provide disaggregated data on the
socio-economic status of indigenous peoples and other vulnerable
groups, something that had been explicitly requested by the committee
in the previous concluding observation. It also noted with concern the
broad application of the term “extremism” to silence indigenous and oth-
er organisations as well as the classification of more and more NGOs as
"foreign agents” or “undesirable organisations.” It recommended “that
the Federal laws on Non-commercial Organizations and on ‘Undesirable
Organizations' be reviewed to ensure that NGOs, including those working
with ethnic minorities, indigenous peoples, non-citizens and other vul-
nerable groups that are subjected to discrimination, are able to carry out
their work effectively to promote and protect, without any undue interfer-
ence, the rights contained in the Convention.” Further concerns and rec-
ommendations were noted regarding indigenous land rights, specifically
Russia's failure to create federally protected Territories of Traditional Na-
ture Resource Use, irreparable harm caused to indigenous land by ex-
tractive industries and denial of hunting and fishing rights.

CERD in detail considered the issue of Kazas, a village in Kemerovo
region, South Siberia, which was destroyed in the context of open cast
mining and whose residents in cooperation with INGIA had submitted
information to the CERD’s Early Warning Mechanism in 2015 and rec-
ommended “that the State party take effective measures to restore ful-
ly the rights of Shor people, in close consultation with Shor representa-
tives and bodies. To that end, the Committee recommends that the
State party: (a) provide compensation to Shor people for the loss of their
lands and houses, including in the form of land substitution; (b) ensure
that Shor people can gain access to their ancestral lands and cemetery;
and (c) guarantee that the principle of free, prior and informed consent
is respected in all decisions affecting Shor people.”

Russia’s review in the CESCR was led by newly appointed commit-
tee member Michael Windfuhr, vice director of the German Institute for
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Human Rights. The concluding observations by the CESCR™ are very
similar to those of CERD. It is noteworthy, though, that indigenous peo-
ples’ land rights are mentioned in paragraph 14 under the heading
"Right to freely dispose of natural wealth and resources,” which refers
to paragraph 1 of the covenant where the right of peoples to freely dis-
pose of their resources is framed by the of the right of peoples to
self-determination, thereby implying that indigenous peoples are peo-
ples in the full sense of the word. While this should be standard, it is
something, for example, the HRC (the committee for civil and political
rights) still tends to avoid. CESCR also highlighted the possible impacts
of climate change on the economic, social and cultural rights on indig-
enous peoples, encouraged monitoring and requested further informa-
tion on the matter (paras. 43, 44).
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INUIT NUNANGAT
(INUIT IN CANADA)

The majority of the 65,030 Inuit in Canada live in 53 commu-
nities in Inuit Nunangat, the Inuit homeland encompassing
the Inuvialuit Settlement Region in the Northwest Territories,
Nunavut, Nunavik in northern Quebec, and Nunatsiavut in
northern Labrador. Inuit land claims agreements shape the
political contours of each of the four Inuit regions and form
the basis of the Inuit-to-Crown relationship. Through these
constitutionally protected agreements, Inuit representational
organizations co-manage, with the federal government, ap-
proximately 35 percent of Canada’s landmass and 50 percent
of its coastline. Inuit are represented at the national level by
Inuit Tapiriit Kanatami (ITK) and at the international level by
the Inuit Circumpolar Council-Canada. ITK's board of direc-
tors is made up of the leaders of the four regional Inuit rep-
resentational organizations: Inuvialuit Regional Corp.,
Nunavut Tunngavik Inc., Makivik Corp., and the Nunatsiavut
Government.

Increasing engagement and focus on Inuit issues

nuit remain cautiously optimistic that promises made by the current
Liberal government will translate into transformative action on a range
of policy issues. The federal government took steps in 2017 that demon-
strate its commitment to renewing its relationship with indigenous peo-
ples based onrights, respect, cooperation, and partnership. The creation of
the Inuit-Crown Partnership Committee in February 2017 reflects an un-
precedented level of engagement by federal cabinet ministers with Inuit on
a range of policy issues such as housing, health and wellness, and imple-
mentation of land claims agreements. However, it is too early to tell wheth-
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er the high-level, shared commitments that have been facilitated through
this process will translate into improvements in the lives of Inuit.

The federal government has also strayed in its commitment to
partnership with indigenous peoples. For example, the federal govern-
ment’'s statement at the UN Permanent Forum on Indigenous Issues in
May 2016 that it would move forward with adoption and implementation
of the UN Declaration in full partnership with First Nations, Metis, and In-
uit, has been anything but! Instead, the Prime Minister announced in Feb-
ruary 2017 the establishment of a Working Group of Ministers on the Re-
view of Laws and Policies Related to Indigenous Peoples, whose man-
date includes ensuring that the Crown is adhering to the UN Declaration.?
The Working Group's mandate and scope of work remain unclear. Fur-
thermore, the Working Group unilaterally developed and released 10 prin-
ciples in July 2017 that are intended to guide its work.®> The piecemeal
approach to implementing the UN Declaration “through the review of
laws and policies” described in the principles is deeply concerning.

Activities at the regional level included boundary setting in August
2017 for a future national marine conservation area in Tallurutiup Iman-
ga (Lancaster Sound) by the Government of Canada, Government of
Nunavut, and Qikigtani Inuit Association.* Once completed, with an Inu-
itimpact benefit agreement in place, the conservation area will contrib-
ute around two percent towards the federal government’s target of pro-
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tecting five percent of its marine and coastal areas by 2017 and 10 per-
cent by 2020.

In November 2017, Prime Minister Trudeau apologized to Newfound-
land and Labrador residential school survivors at a gathering in Happy
Valley-Goose Bay, the majority of whom are Nunatsiavut Inuit.® Survivors
were not included in a settlement and apology in 2008 by then Prime
Minister Stephen Harper because the Moravian-run residential schools
they attended were not administered by the federal government. The
apology comes after 1,000 students who attended the five residential
schools in the region accepted a CAN $50 million settlement last year
from the Trudeau government after launching a class-action lawsuit.

Inuit win historic Supreme Court victory

The Hamlet of Clyde River, Nunavut, won an historic victory in June 2017
in the Supreme Court case “Clyde River (Hamlet) v. Petroleum Geo-Ser-
vices Inc”. The unanimous decision overturned Petroleum Geo-Services
Inc.'s plans to collect more than 16,000 km of seismic data in their
search for oil in Tallurutiup Imanga (Lancaster Sound) near the commu-
nity of 1,000 using controversial soundwave technology. Many Inuit in
Clyde River opposed the project because of the technology’s potential-
ly harmful impacts on the marine mammals they harvest and rely on to
feed their families.

The decision focused on the National Energy Board's flawed pro-
cess for consulting with Inuit. As an agent of the Crown, the National
Energy Board convened only one meeting with the community in order
for officials from the oil company to answer questions. Petroleum
Geo-Services Inc. addressed community concerns in the form of a
3,926-page English language electronic document that was inaccessi-
ble to residents due to limited internet connectivity and the fact that
Clyde River is a majority Inuktitut-speaking community.

The Court clarified that the Honour of the Crown requires that the
duty to consult and accommodate be applied when the Crown contem-
plates action, including approving permits for industry which mightim-
pact the rights of Inuit. The ruling obligates the Crown to ensure that the
process of consultation and accommodation is one which is informed
- in this case by scientific evidence and traditional knowledge, as well
as by the rights and interests of Inuit.
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The ruling highlights the need for consistent application by the
courts and regulatory bodies of contemporary human rights standards,
including the right of indigenous peoples to free, prior and informed
consent. The Court held that the Crown cannot secure the free, prior
and informed consent of Inuit, nor can it consult with Inuit, if Inuit are
not informed about the potential impacts of a project.

Continued social and economic inequity among Inuit

The 2016 census data, released in 2017 by Statistics Canada, show that
the Inuit population has grown rapidly in the last decade, against a back-
drop of continuing social and economic inequity. The Inuit population
grew by 29 percent between 2006 and 2016, from 50,345 to 65,030. Pop-
ulation growth during this period was greatest among Inuit living outside
of Inuit Nunangat, with that population growing by 62 percent. More than
27 percent of Inuit in Canada now live outside of Inuit Nunangat.

The projected life expectancy for Inuit in 2016 continues to lag be-
hind that of the non-indigenous population of Canada. Life expectancy
at birth for Inuit is 72.4 years compared to 82.9 for the non-Indigenous
population. In 2015, the Inuit tuberculosis rate of 166.2 per 100,000 pop-
ulation was 277 times the Canadian born non-indigenous rate of 0.6 per
100,000. Inuit are also more likely than most other Canadians to live in
crowded homes and have lower incomes. Among Inuit in Inuit Nunan-
gat, 52 percent live in crowded homes, nearly six times the rate for
non-indigenous people in Canada. The median pre-tax individual in-
come for Inuit aged 15 years and over in Inuit Nunangat was CAN$23,485
compared with CAN$92,011 for the non-indigenous population in this
region, representing an income gap of almost CAN$70,000.

Advancing Inuit-Crown partnership

The Liberal government that was elected in October 2015 ran on a plat-
form that promised a renewed relationship with indigenous peoples based
on recognition of rights, respect, cooperation and partnership. The federal
government announced in December 2016 its intent to advance this com-
mitment by creating “permanent bilateral mechanisms"” with Inuit Tapiriit
Kanatami, the Assembly of First Nations, and the Metis Nation.
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Inuit and the federal government struck the Inuit-Crown Partner-
ship Committee on 9 February 2017 at a meeting convened with Prime
Minister Justin Trudeau and four federal cabinet ministers in Igaluit,
Nunavut.” Committee members include the presidents of the Inuvialuit
Regional Corporation, Nunavut Tunngavik Inc., Makivik Corporation, and
the Nunatsiavut Government, as well as relevant federal cabinet minis-
ters. The Committee is chaired by the president of Inuit Tapiriit Kanata-
mi and the Prime Minister. Its purpose is to advance shared priorities
through a process of ongoing collaboration between Inuit representa-
tional organizations and federal departments.

The Inuit Nunangat Declaration on Inuit-Crown Partnership docu-
ment that was signed by Committee members in Igaluit states that
members will collaboratively identify and take action on shared priori-
ties and monitor progress going forward.® The initial priorities identified
by the Committee are as follows: Inuit-Crown land claims agreements;
development of an Inuit Nunangat chapter of Canada’s Arctic Policy
Framework; housing; Inuktut? revitalization, maintenance, and promo-
tion; advancing reconciliation measures; education, early learning and
skills development; and health and wellness.

Inuit and the federal government finalized an accompanying Com-
mittee workplan in May 2017 whose objectives and actions are intended
to guide the day-to-day work of Inuit representational organizations and
federal departments on each of the identified priority areas. The Com-
mittee convened three times in 2017 and will report on progress to the
Prime Minister in March 2018.

National indigenous languages legislation

Prime Minister Trudeau announced in December 2016 that the Liberal
government is committed to introducing national indigenous languag-
es legislation in 2018 aimed at revitalizing, maintaining, and promoting
First Nations, Metis, and Inuit languages. Minister of Canadian Heritage,
Melanie Joly, jointly announced in June 2017, along with the presidents
of ITK, Assembly of First Nations, and Metis Nation, that legislation
would be co-developed in partnership with indigenous peoples.®

ITK is actively participating in this co-development process on be-
half of Inuit, along with AFN and Metis Nation representatives. More
than 82 percent of Inuit in Inuit Nunangat self-identify as being conver-
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sational Inuktut speakers. Inuktut is recognized as an official language
in Nunavut and the Northwest Territories where it enjoys varying levels
of support. The language enjoys the most robust legislative support in
Nunavut under the 2008 “Inuit Language Protection Act”. The Inuktut dia-
lects of Inuinnagtun, Inuvialuktun, and Inuktitut are also recognized as offi-
cial languages by the 1988 Northwest Territories “Official Languages Act."

ITK is seeking to strengthen Inuktut through the legislative co-de-
velopment process by advancing legislative content that is distinc-
tions-based and transforms federal support for Inuktut through the af-
firmation of rights and re-design of federal programs and supports. The
fall of 2018 is targeted for the tabling of national First Nations, Metis,
and Inuit language bills, following a period of public consultation.
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CANADA

The indigenous peoples of Canada are collectively referred to
as “Aboriginal peoples.” The Constitution Act, 1982 of Canada
recognizes three groups of Aboriginal peoples: Indians, Inuit
and Métis. According to the 2011 National Household Survey,
1,400,685 people in Canada had an Aboriginal identity, repre-
senting 4.3% of the total Canadian population. 851,560 peo-
ple identified as a First Nations person, representing 60.8% of
the total Aboriginal population and 2.6% of the total Canadian
population. First Nations (referred to as “Indians” in the Con-
stitution and generally registered under Canada'’s Indian Act)
are a diverse group, representing more than 600 First Nations
and more than 60 languages. Around 55% live on-reserve and
45% reside off-reserve in urban, rural, special access and re-
mote areas. The Métis constitute a distinct Aboriginal nation,
numbering 451,795 in 2011, many of whom live in urban cen-
tres, mostly in western Canada. Canada’s Constitution Act of
1982 recognizes and affirms the existing Aboriginal and Trea-
ty rights of Aboriginal peoples. The Supreme Court has called
the protection of these rights “an important underlying con-
stitutional value” and "“a national commitment.” Canada’s
highest Court has called for reconciliation of “pre-existing Ab-
original sovereignty with assumed Crown sovereignty.”’ Cana-
da has never proved it has legal or de jure sovereignty over
indigenous peoples’ territories, which suggests that Canada
is relying on the racist doctrine of discovery.? In 2010, the Ca-
nadian government announced its endorsement of the United
Nations Declaration on the Rights of Indigenous Peoples (UN-
DRIP), which was adopted by the UN General Assembly in
September 2007. This decision came as a reversal of Cana-
da’'s earlier opposition to the Declaration, which it had pur-
sued together with Australia, the USA and New Zealand, who
have all since revised their attitude towards the UNDRIP. Can-
ada has not ratified ILO Convention No 169.
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uriously, 2017 was “celebrated” as the 150'" birthday of the mod-

ern nation state called Canada. Indigenous peoples and their

allies repeated pointed out the irony of this anniversary. For 150
years indigenous peoples have experienced dispossession, discrimina-
tion, and cultural genocide in their traditional territories, where their an-
cestors have lived for thousands of years.

A major change in the federal government'’s approach to indige-
nous peoples came in the form of restructuring one of the most “hands-
on" government departments that has performed very poorly. What was
once Indian Affairs and Northern Development, then Aboriginal Affairs,
then Indigenous Affairs, was unexpectedly split into two ministries or
departments. Now, there is a Ministry of Crown-Indigenous Relations
and Northern Affairs AND a Ministry of Indigenous Services. Following
an interesting pattern for a government who speaks very well on part-
nership, the announcement was a surprise to the national indigenous
peoples’ organizations. It was also a surprise to indigenous people in
their communities. In announcing the split, Prime Minister Trudeau said
this was part of the process of de-colonizing governance structures
and eroding the power of the Indian Act. Such a split was recommended
by the 1996 report of the Royal Commission on Aboriginal Peoples.

However, it remains to be seen how effective the restructuring will
be. Based on over 11 years of audits, a Fall 2016 report of the Auditor
General of Canada has described the disparity in the treatment of indig-
enous peoples in Canada as "beyond unacceptable.”

UN Declaration implementation

2017 continued the excellent political commitments at the federal level
and the disappointing continued lack of meaningful substance in ac-
tions. In February the Prime Minister announced a working group of Min-
isters to review and decolonize all federal laws, policies and operational
practices including to ensure consistency with the UN Declaration.*
This work was to be done in consultation with indigenous peoples. While
the working group did meet and presumably work on this critical task,
the engagement with indigenous peoples’ representatives and other
experts was woefully minimal.

After the split of the federal department, in the new mandate letter
to the Minister of Crown-Indigenous Relations, the Prime Minister re-
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stated the commitment to the Declaration: “| expect you to work ...
through established legislative, regulatory, and Cabinet processes to
deliver on your top priorities.... Work with the Minister of Justice to im-
plement the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) in full partnership with Indigenous Peoples.”®

The 10™ anniversary of the UN Declaration was celebrated across
the country with various events. The city of Montreal held a major two-
day celebration which included a ceremonial raising of a new flag for
the city, honouring the indigenous peoples whose territory the city was
founded on and who continue to live in the territory. In August 2017,
Montreal formally endorsed the UN Declaration in a meeting of the mu-
nicipal council .®

The Coalition for the Human Rights of Indigenous Peoples held a
Symposium to celebrate the 10™ anniversary. Implementing the UN
Declaration on the Rights of Indigenous Peoples: Priorities, Partner-
ships and Next Steps was held in the Capital region and included aca-
demics, human rights advocates and indigenous leadership. On the
opening evening the Minister of Justice and Attorney General for Cana-
da, Jody Wilson-Raybould, announced that the federal government
would support Bill C-262,” described in The Indigenous World last year.
A member of the opposition, Cree MP Romeo Saganash, introduced the
Bill in 2016. Bill C-262, in its essence, is a legislative framework for im-
plementing the UN Declaration. Critically, the Bill affirms that the UN
Declaration has "application in Canadian law.”® The Bill still needs to
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complete the parliamentary processes but with the support of the gov-
ernment, we are excitedly optimistic that Canada will have a law creat-
ing the implementation framework. Bill C-262 also calls for a national
action plan’ to implement the Declaration be created in partnership
with indigenous peoples.

National Inquiry into Murdered and Missing
Indigenous Women and Girls

As reported in last year’'s The Indigenous World, Canada established a
National Inquiry into Missing and Murdered Indigenous Women and
Girls. The Inquiry is mandated to inquire into and report on systemic
causes of all forms of violence against indigenous women and girls in
Canada. The Inquiry will fulfil this mandate by holding:

. Part I: Community Hearings (where families/survivors/families of
the heart share their stories)

. Part II: Institutional Hearings (where institutions such as Child and
Family Services/Police/Justice/among others are investigated and
can be cross-examined) and

. Part lll: Expert Hearings (where experts, including academics, are
consulted)

By year-end, only Community (family) Hearings and one Expert Hearing
had been held. Many advocates are concerned that the testimonies giv-
en in Part | Hearings will not be transformative if there is not a thorough
systemic review conducted through Parts Il and IIl.

The Inquiry has been criticized by some indigenous organizations
and grassroots advocates for concerns raised by the many resigna-
tions of staff and one Commissioner, for re-traumatizing those affect-
ed by its work, as well as for not having a clear plan of how the Part Il
and Part lll hearings will be carried out. The Inquiry has stated that an
extension of their work will be requested from the federal government,
however this has not yet happened. An interim report was presented in
November 2017. Indigenous organizations and civil society were critical
of this report, as it provided little new information, analysis or recom-
mendations. Meanwhile, the crisis of Missing and Murdered Indigenous
Women and Girls is on-going.


https://www.iwgia.org/images/documents/indigenous-world/indigenous-world-2017.pdf
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Child Welfare

The Child Welfare case was reported on in previous issues of The Indig-
enous World. The Canadian Human Rights Tribunal (CHRT) had ruled
that the federal government discriminated against First Nations chil-
dren by systematically underfunding child and family services on re-
serves and in the Yukon, relative to what is provided for children else-
where and relative to the real needs of First Nations children and fami-
lies.® The complaint was initially filed in 2007 by the First Nations Child
and Family Caring Society (Caring Society) and the Assembly of First
Nations (AFN)." Sadly, the federal government continued to drag its feet
to comply with the ruling. The CHRT issued four compliance orders, sig-
nalling the serious nature of the concern. Following the creation of a
new federal Ministry of Indigenous Services, there has been improved
engagement with First Nations on this issue and there is cautious opti-
mism that funding will be increased.

UN Committee on the Elimination of Racial
Discrimination (CERD)

Canada was reviewed by CERD in August 2017. Concerns raised by in-
digenous peoples and their allies were a major component of the re-
view. In the report and recommendations from CERD these were re-
flected, including the need for a national action plan and legislative
framework for implementing the UN Declaration? Other important is-
sues that CERD included in the report and recommendations focused
on the need to respect free, prior, and informed consent; action on
equality for indigenous children in the child welfare system; addressing
the crisis of violence against indigenous women and girls; action on re-
specting indigenous peoples’ rights in the face of mega resource ex-
traction (see below).

The report is very solid and well-informed. Indigenous peoples’ or-
ganizations and non-governmental organizations urged Canada to use
a parliamentary process to both study the report and implement its
recommendations.
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The Site C Dam

As one of the recommendations of its 2017 review, CERD called on
Canada to “immediately suspend all permits and approvals for the
construction of the Site C dam” in northeastern British Columbia.® The
Committee also cited violations of Treaty rights and the right of free,
prior and informed consent. Completion of the hydroelectric dam
would flood more than 80 km of the Peace River valley, one of the few
areas in that region that has so far been protected from the impacts of
large-scale resource extraction. The severe impact of losing this valley
is beyond dispute. A joint federal-province environmental impact as-
sessment concluded that the dam would “severely undermine” indige-
nous use of the land, would make fishing unsafe for at least a genera-
tion, and would submerge burial grounds and other crucial cultural and
historical sites™

After the election of a new provincial government in May 2017, the
province referred the project to the independent provincial utilities
commission for an economic review. That review raised further ques-
tions about the need for the dam and the failure to pursue less costly
and less destructive alternatives. Despite evidence that there is no
sound economic rationale for the dam, the province announced on De-
cember 11, 2017 that construction would continue. The West Moberly
and Prophet River First Nations, which had been previously unsuc-
cessfulin halting the dam through a streamlined judicial review proce-
dure, have now launched a civil suit alleging violation of their Treaty
rights. CERD has asked Canada to report back on the Site C dam by
August 2018.

Grassy Narrows

The unresolved situation of mercury poisoning of the Anishnaabe peo-
ple of Grassy Narrows was reported on in previous issues of The Indige-
nous World. Due to the tireless work of the people of Grassy and their
supporters, facts on the poisoning and the corporate denial, combined
with apparent government indifference,’® continue to be revealed. The
Ontario government committed to clean up the river system, a welcome
and long overdue action. Late in 2017 the federal government agreed to
support a medical treatment facility in the community, as the resulting
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Minamata disease affects so many people. It was announced in No-
vember that the facility would be built.

Bilateral Mechanisms

Late in 2016 the Prime Minister announced new bilateral mechanisms
between the federal government and the three national representa-
tive bodies for indigenous peoples: The Assembly of First Nations, In-
uit Tapiriit Kanatami, and the Métis Nation. Such formalized relation-
ship between the federal government and indigenous peoples is cer-
tainly a step in improving relationships and working in a more collab-
orative manner.

Litigation

Litigation is too often the course indigenous peoples feel compelled to
resort to, as constitutionally protected rights continue to be violated by
governments at both federal and provincial levels. Such violations are
often caused by the desire for resource extraction, regardless of the
far-reaching adverse impacts on indigenous peoples and individuals —
and often future generations.

Every year there are important cases at different levels of the judi-
cial system. This year, two important cases heard at the Supreme Court
of Canada were Clyde River (Hamlet) v. Petroleum Geo-Services16, and
Chippewas of the Thames First Nation v. Enbridge Pipelines17. Resource
companies and governments in Canada continue to struggle with the
meaning of free, prior and informed consent. Canada’s Supreme Court
has ruled in various cases on the fundamental issues of the “duty to
consult and accommodate.”

However, it would appear that Canada’s highest courtis also strug-
gling with leaving the colonial approach to indigenous peoples’ rights
behind. This of course speaks to the need for the Supreme Court to start
using the UN Declaration as a “principled framework for justice, recon-
ciliation, healing and peace.”® In doing so, the Court — as well as non-in-
digenous governments - in Canada must unequivocally characterize
indigenous peoples’ rights as human rights. This essential approach
must be consistent with international human rights law.
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In Tsilhqot’in Nation v. British Columbia, the Supreme Court ruled:
"The [Canadian] Charter forms Part | of the Constitution Act, 1982, and
the guarantee of Aboriginal rights forms Part Il. Parts | and |l are sister
provisions, both operating to limit governmental powers, whether feder-
al or provincial!" There can be no discriminatory double standard in
regard to indigenous peoples' human rights.

Reconciliation

In the years following the work of the Truth and Reconciliation Commis-
sion, there continues much discussion around “Reconciliation” and
what that means. There are many perspectives on this question, how-
ever, it is widely agreed that reconciliation is a journey and not a mo-
ment in time. While we see small “victories” or actions that can assistin
the goal of reconciliation, there remains significant need for much more
engagement and commitment by all sectors of society.
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UNITED STATES OF AMERICA

The indigenous population in the United States of America
ranges from 2.5 to 6 million people, of which 23% live in Amer-
ican Indian areas or Alaska Native villages. The largest indige-
nous population is concentrated in the state of California and
New York City. 567 Native American tribal entities were recog-
nized as American Indian or Alaska Native tribes by the United
States in January 2017, and most of these have recognized
national homelands.

While socioeconomic indicators vary widely across the
different regions, the poverty rate for those who identify as
American Indian or Alaska Native alone is around 27%. The
United States announced in 2010 that it would support the UN-
DRIP as moral guidance after voting against it in 2007. The
United States has not ratified ILO Convention No. 169. Federal-
ly-recognized Native nations are sovereign but legally wards of
the state. The federal government mandates tribal consulta-
tion on many issues but has plenary powers over indigenous
nations. American Indians in the United States are generally
American citizens; they are also citizens of their own nations.

Presidential politics

ne of the first actions of the new Trump administration was to
fast-track the permission process for the Dakota Access pipe-
line (see The Indigenous World 2017) and to revive the permis-
sion process for the Keystone XL pipeline (see The Indigenous World
2016), two oil pipelines heavily opposed by indigenous peoples in the
United States. The Army Corps of Engineers was told in January to pro-
vide the final permission for the pipeline to cross the Missouri River un-
der Lake Oahe in North Dakota, thus cutting short a full Environmental
Impact Statement. Although the Standing Rock Sioux Tribe, the Chey-



https://www.iwgia.org/images/documents/indigenous-world/indigenous-world-2017.pdf
https://www.iwgia.org/images/publications/0740_THE_INDIGENOUS_ORLD_2016_final_eb.pdf
https://www.iwgia.org/images/publications/0740_THE_INDIGENOUS_ORLD_2016_final_eb.pdf

69 The Arctic

CANADA ,// R’q@

WASHINGTON -
- NORTH
MOMTANA DAKOTA

SOUTH
DAKOTA

e UTAH i
% COLORADO
<
%
A L OKLAHOMA
N 'NEW I 1O
* ARIZOMNA N)\I"E).;‘\'\:CJ

ATAMTIC
CICEAN

UNITED STATES
OF AMERICA

enne River Sioux Tribe, and others, continued their lawsuits against the
pipeline construction, the pipeline became operational in March. In Oc-
tober, a federal judge ruled that oil could continue to flow in the pipeline,
although he recognized that there were “deficiencies” in its approval.ln
the meantime, the company behind the pipeline, Energy Transfer, has
sued the environmental organizations that helped Standing Rock, in-
cluding Greenpeace and Earth First!, for defamation and racketeering,
calling them eco-terrorists.?

TransCanada, the company behind the Keystone XL project, stated
that it had received a permit to construct the pipeline in March. It still
needs state approvals. In May, the Blackfoot Confederacy, the Ponca
Tribe of Oklahoma, and Sioux tribes of the Oceti Sakonwi signed a com-
mon declaration against the pipeline and the further development of
the Tar Sands in Canada.

Policies consistent with diminishing tribal land rights, sovereign-
ty, and input into land and resource issues have multiplied under the
Trump administration. In North Dakota, two lawmakers introduced a
state bill calling on the federal government to allow states to solve eco-
nomic problems on reservations.® Since its early days, the administra-
tion has mulled over proposals to privatize Native lands. This would
remove federal guidelines and tribal sovereignty, which are seen as ob-
stacles to development. In the United States, American Indians can
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own lands like any other citizen but, officially, Indian lands over which
tribal sovereignty is the strongest are so-called “trust lands”. These
lands are owned by individuals or tribes but the federal government
holds the title to the lands in trust for the owners, thus making the
lands federal lands. Giving the titles to the owners would clear the way
for the owners to sell, lease and develop the lands however they want;
it would also clear the way from federal guidelines and regulations for
resource developers. In July, one BIA official told the Mandan, Hidatsa,
and Arikara tribes in North Dakota that he wanted to remove those hur-
dles as the “federal government has been in the way for far too long”.*
These ideas are reminiscent of the Termination policies in the 1950s
and 60s, when tribes whose trust status was terminated sank into
deepest poverty.

The Trump administration has also ended the Land Buy-Back Pro-
gram. This program has helped alleviate the effects of “fractionation”;
the titles to lands held in trust are indivisible so that, over generations,
the lands become fractionated, that is, multiple individuals — up to sev-
eral hundred — can come to own the same parcel in common, thus ren-
dering the land unusable. The government had tried to rectify the situa-
tion by buying fractionated land interests from individuals, consolidat-
ing the ownership, and turning the land over to tribal governments.

In addition, the administration, in October, proposed new rules for
taking new lands into trust for tribes. These new rules would make the
process, especially for lands away from current reservations, much
more cumbersome. Tribes would have to explain how the new trust
lands would impact local and state economies. Trust lands are exempt
from state and local property taxes, new trust lands will therefore re-
duce the tax base for counties and states. When tribes ask to turn fee
lands into trust lands, states and counties argue against this because
their tax base will be diminished. This means that tribes have to negoti-
ate with states and counties before even asking the federal government
to take lands into trust for them.®

[tis unclear how these new trends in federal policy will affect Alas-
ka Native nations, for whom the land-into-trust process has just begun.
The Craig Tribal Association received a one-acre parcel in trust in Janu-
ary, still under the Obama administration.

In November, the Supreme Court rejected an appeal against re-
turning 13,000 acres of land to the Oneida Nation of New York as trust
lands. However, in his dissent, Justice Clarence Thomas argued that
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the whole land-into-trust process was illegal. The land in question is a
small part of the 300,000 acre reservation the tribe was guaranteed in
a 1794 treaty, which was later broken by the state of New York (see The
Indigenous World 2006). Justice Thomas argued that the transfer cre-
ates a burden for local and state governments and negatively affects
neighboring landowners.® The dissent is a reminder that changes in the
composition of the Supreme Court can have extreme effects on Native
sovereignty, land rights, and resource ownership, because the court is
the last guarantor of American Indian rights.

Resources and lands

In May, the Environmental Protection Agency changed course under the
new administration and came to a settlement that would allow the Peb-
ble mine to apply for a permit (see The Indigenous World 2015). The Peb-
ble project targets copper deposits near to Bristol Bay in Alaska. A con-
federation of local Alaska Native village corporations, the United Tribes
of Bristol Bay, opposes the mine for fear that it will destroy the rich
salmon fishery in the bay. In June, however, Pebble, owned by Northern
Dynasty Minerals, signed a contract with the Arctic Slope Regional Cor-
poration (ASRC) subsidiary, Energy Services Alaska. The ASRC is an
Alaska Native corporation on Alaska’s north shore, over a thousand
miles away from Bristol Bay. In December, Northern Dynasty acquired a
new partner for the project, First Quantum Minerals, and announced
that it was starting the permit process.

Another decision by the Obama administration was reversed in
December. President Trump, on the recommendation of the Secretary
of the Interior, Ryan Zinke, reduced both the Grand Staircase-Escalante
and Bears' Ears National Monuments in Utah. Bears' Ears, established
in December 2016 (see The Indigenous World 2017), was reduced by
85%, from 1,351,849 acres to 201,876 acres. This will allow the state of
Utah to open lands for resource extraction: they hold uranium, oil, and
gas deposits. A coalition of organizations filed three lawsuits against
President Trump's action; one of those is a suit by the Hopi, Navajo, Ute,
Ute Mountain Ute, and Zuni tribes of Arizona, Utah, Colorado, and New
Mexico.” National Monuments in the U.S. are created under the Antiqui-
ties Act, and Bears' Ears is an area estimated to hold more than 100,000
prehistoric and historic sites, a landscape that as a whole is extremely
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meaningful to regional Native nations. Resource extraction projects
would threaten this landscape and the sites.

In March, Secretary Zinke issued Secretarial Order 3348 under
direct orders from President Trump, thus overturning a 2016 moratori-
um on new coal leases on federal land (including Indian lands), put in
place to prepare a Programmatic Environmental Impact Statement on
the federal coal program under the National Environmental Policy Act.
In response, a coalition of environmental organizations and the North-
ern Cheyenne Tribe of Montana sued the administration. The Northern
Cheyenne Tribe made a conscious decision not to extract the rich coal
deposits on their lands in the 1970s, but they are surrounded by de-
posits. "It is alarming and unacceptable for the United States, which
has a solemn obligation as the Northern Cheyenne's trustee, to sign
up for many decades of harmful coal mining near and around our
homeland without first consulting with our nation,” said Northern
Cheyenne President Jace Killsback. “The Nation is concerned that
coal mining near the Northern Cheyenne Indian Reservation will im-
pact our pristine air and water quality, will adversely affect our sacred
cultural properties and traditional spiritual practices and ultimately
destroy the traditional way of life that the Nation has fought to pre-
serve for centuries.”®

In May, Secretary Zinke signed Secretarial Order 3352 to reassess
and open oil and gas drilling in the coastal plains of the Alaska National
Wildlife Refuge (ANWR) and the Alaska National Petroleum Reserve.
Drilling in ANWR is highly controversial because it contains the calving
grounds of the Porcupine caribou herd. In discussions dating back to
1977, the Gwich'in nation has opposed drilling because the herd is eco-
nomically and spiritually of prime importance to them. The ASRC, how-
ever, are in favor of drilling.? In response to Zinke's order, the U.S. Geolog-
ical Service revised its estimate of recoverable oil in the area from 1.5
billion barrels estimated in 2010 to 8.7 billion barrels®

To more easily facilitate energy extraction from federal and Indian
lands, Secretary Zinke signed Secretarial Order 3358 in October,
which established the Executive Committee for Expedited Permitting.
This committee includes no tribal representation. It will work toward
the fulfillment of “energy dominance”, a “top priority” for the Trump
administration.
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Other developments

In August, Cherokee Freedmen regained citizenship rights in the Chero-
kee nation (see The Indigenous World 2008). The decision in Cherokee
Nation v. Nash held that the descendants of former Cherokee slaves are
entitled to full citizenship in the Cherokee nation.

Also, in Oklahoma, a federal judge ruled in favor of Kiowa, Apache,
and Comanche landowners who own a parcel of trust land crossed by a
gas pipeline. The landowners sued the pipeline company for trespass. In
Davilla v Enable Midstream Partners, the judge ordered the pipeline
company to cease operation and remove the pipeline from the land.”®
The company has been operating without an easement for the pipeline
since 2000. Enable argued that it had permission from five landowners,
but these hold less than 10% of the title. The company is appealing the
decision.

In Washington State, the Swinomish Indian Tribal Community has
received permission to sue the Burlington Northern Santa Fe (BNSF) rail-
road for infractions against a railroad easement. BNSF runs crude oil rail
cars to a refinery over Swinomish lands, and holds a 1991 easement, lim-
iting the traffic to two trains a day with a maximum of 25 cars each. How-
ever, it has been running six trains a week with 100 cars. Crude oil railcars
have been known to explode upon derailment, and the Swinomish are
trying to protect their people and the environment from an accident.

In general, it seems that recourse to court decisions have become
increasingly important again this year, as the policy priorities of the
Trump administration do not place importance on dialogue with Ameri-
can Indian or Alaska Native nations. While the Obama administration at
least placed an emphasis on consultation and listening to Native posi-
tions, the new administration seems to be going in a direction of limit-
ing sovereignty, a position that at times is reminiscent of the Termina-
tion era of the 1950s.
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MEXICO

Mexico is the country of the Americas with the largest indige-
nous population and the largest number of native languages
spoken in its territory: 68 languages and 364 registered dia-
lects. The National Institute of Statistics and Geography (INE-
Gl), the National Population Council (CONAPQ), as well as the
Economic Commission for Latin America (ECLAC) registered
16,933,283 indigenous people in Mexico, representing 15.1% of
all Mexicans (112,236,538). There is a sustained population
growth due to higher rates of indigenous fertility, offset only in
part by the higher general mortality rate (with significant, per-
sistent, and troubling infant and maternal mortality rates that
are almost triple the national average in some states). The
country signed ILO Convention 169 in 1990, and in 1992 Mexico
was recognized as a pluricultural nation through the amend-
ing of Article VI of the Constitution. In 2001, as a result of the
mobilisation of indigenous peoples demanding that the “San
Andres Accord” —negotiated in 1996 between the Government
and the Zapatista National Liberation Army (EZLN)- be codi-
fied into law, Articles 1, 2, 4, 18, and 115 of the Mexican Consti-
tution were reformed. Starting in 2003, the EZLN and the In-
digenous National Congress started to put the Accords into
practice throughout their territories, by creating autonomous
indigenous governments in Chiapas, Michoacan, and Oaxaca.
Although the states of Chihuahua, Nayarit, Oaxaca, Quintana
Roo, and San Luis Potosi have provisions regarding indige-
nous peoples in their state constitutions, the indigenous legal
systems have yet to be fully recognized. In 2007, Mexico voted
in favor in the United Nations Declaration on the Rights of In-
digenous Peoples!
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he year 2017 did not see fundamental changes in the situation of

indigenous peoples of Mexico. The attack on their human rights ac-

centuated, with an increase in murders of indigenous leaders and
defenders of rights. In addition, the struggle for defense of indigenous ter-
ritories has intensified in the face of the onslaught of extractive megapro-
jects. The earthquakes that shook many regions of the country worsened
this situation. In this context, 2017 will be remembered as the year when
an indigenous woman ran for the office of president and the UN Special
Rapporteur on Indigenous Peoples made a country visit to Mexico.

The health of indigenous peoples

With respect to the health of indigenous peoples, five major factors
have had a negative influence during the period under consideration.
These factors have affected traditional settlements (25 indigenous re-
gions, which are mostly rural, are recognized by the National Commis-
sion for the Development of Indigenous Peoples); as well as large and
mid-sized Mexican cities; agro-industry fields that recruit agricultural
day laborers; Central American migrant populations that settle in or
transit through Mexican territory; and Mexican natives who migrate to
the fields and cities of the United States and Canada.

Significantly, the 2012 National Survey on Health and Nutrition
(ENSANUT) indicates a "“Persistent inequity in the health of indigenous
peoples: challenges for the social protection system” in its analytical
studies (published with noticeable delay), stating that “Studies on the
health situation of indigenous peoples document their high vulnerabili-
ty, as well as their constant exposure to a number of risks in conditions
of social inequity that reduce their response capacity for mobilizing so-
cial resources when faced with health problems.”? Upon analyzing the
data, ENSANUT found that the nutritional state of indigenous persons,
analyzed in terms of their height, continues to show unfavorable indices
surpassing national averages. In its general observations ENSANUT
concludes: “The persistence of conditions of social inequity in health
limit social programs’ contribution to improving access to health ser-
vices for the indigenous peoples.”® Those five negatively influencing
factors include general conditions of life for indigenous peoples (and
the social determinants of employment, education, nutrition, housing,
access to services, etc.), dramatic increases in levels of violence and
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insecurity, indigenous zones controlled by organized crime, and even,
paradoxically, extension of life expectancy, which has increased the
rates of elderly indigenous persons who do not have services, along
with a decrease in public spending earmarked for health.

The figures released at the close of 2017 reveal that there was a
reduction in health spending at the federal level. In 2018, it is estimated
that the percentage of health expenses will rise from 4% to 5.5%, with
an increase in out-of-pocket expenses for users and a significant de-
crease in the number of beneficiaries of healthcare programs.* Another
factor that will have a negative impact is public financing by the states.
The Mexican states that will have the lowest share of participation, GDP,
and local income are precisely the regions with the largest indigenous
populations. From lowest to highest, they are: Guerrero, Oaxaca, Hidal-
go, Michoacan, Morelos, Chiapas, Puebla, San Luis Potosi, and Verac-
ruz.®In the particular case of Oaxaca, the new state government —which
came into office on 1 December 2016- has recognized that the State
Health Department “is in critical condition, due to a deficit of 6 billion
pesos [approximately 32,500,000 dollars], as a result of irregularities of
the two prior administrations.”
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The impact of the mining on indigenous territory

In Chiapas, a conflict over boundary limits that dates back 45 years
among the communities of Chalchihuitan and Chenalhé accentuated
in the second half of 2017, fundamentally due to an error by federal and
state agrarian agencies. “Civic groups report that more than 5,000 in-
digenous persons have been displaced in Chalchihuitdn and more than
900 in Chenalhd,” with resulting deaths and injuries, and people are af-
fected by the precarious health, nutrition, and sanitation conditions.
This situation was specifically denounced by the National Human
Rights Commission (CNDH). “More than 500 inhabitants of Majom-
pepentic, community of Chenalh¢, fled to the hills to avoid being as-
saulted, since their housing is next to those of Canalumtic, by the
neighboring municipality. Before the problem worsened, the indigenous
of both places got along without problems."”

An unprecedented advance of mining into indigenous regions has
harmed health in many ways. Especially damaging is open pit mining,
almost all of which is carried out by Canadian companies or their sub-
sidiaries. An exemplary, well documented case of the health harms is
seen at Los Filos and El Bermejal, in the State of Guerrero, exploited by
the Canadian company GoldCorp in the indigenous culture zone of Bal-
sas Mezcala. That case can be referred to in an extensive report prepared
by the Meso-American Movement against the Extractive Mining Model.®

Diversification of indigenous migration to the US

The high levels of marginalisation of the Mexican indigenous population
continue to drive their displacement into the United States. The ethnic
composition of indigenous Mexican migrants has diversified, but Ma-
yans, Zapotecas, Purépecha, and Mixtecos continue to be the most nu-
merous. Even prior to the Bracero Program and continuing to the pres-
ent, indigenous migration to the United States has been constant and
on therise. The difference now is the growing volume of indigenous per-
sons who participate in it, as well as the variety of groups that are now
part of the migration to the U.S. and the variety of their destinations.
This is reflected in the 2010 United States census data, which reports
languages such as Amuzgo, Cuicateco, Ixcateco, or Popoloca, which in
Mexico are on the verge of extinction.
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When analyzing the distribution of the Mexican indigenous popula-
tion in the United States, one’s attention is drawn to the great variety of
U.S. states where their presence is recorded, which reflects a phenom-
enon of dispersion of the members of these ethnic groups in that coun-
try. At first, the trend was to concentrate in specific states such as Cal-
ifornia. However, according to the 2010 census, their presence is now
recorded in all 50 states. The number of destinations vary by group. Of
particular note are Mayans, with a presence in all the states; followed by
Purépechas in 47 states; Tarahumaras in 41; Mixtecos and Zapotecos in
40; Otomies in 39; Nahuas in 36; Huicholes and Coras in 34; Mixes in 28;
Huastecos in 22; Tepehuas in 17; Chatinos in 16; Seris, Mazahuas, and
Triquis in 15; Chinantecos in 14; Popolocas, Tseltales, and Tlapanecos in
8; Tsotsiles, Lacandones, and Chocholtecos in 6; Amuzgos, Ixcatecos,
and Zoques in 4; Tojolabales in 3; Cochimies in 2; and Huaves in one.

Human rights defenders in a situation of high risk

With respect to human rights, the Front Line Defenders report reveals
that Mexico ranks fourth among the world’s most dangerous countries
for defenders of rights. During 2017 there were 31 murders, the majority
of which were of activists involved in indigenous and environmental
causes.? On 20 May, the indigenous leader of the Wixarrika people and
the former president of communal property of that people, Miguel
Vasquez and his brother Agustin, were murdered. Just days later, a
Tzotzil activist and Council Member of the National Organization for
Popular Power, Guadalupe Huet, was also murdered. In response, Jan
Jarab, the representative in Mexico of the United Nations High Commis-
sion for Human Rights, condemned those acts. These are just some of
the many cases recorded.

Indigenous communities affected by earthquakes

On 7 September, an 8.2 magnitude earthquake shook the states of Chia-
pas, Oaxaca, Veracruz, Tabasco, and Puebla. Major physical damage and
a significant loss of human life occurred, specifically impacting indige-
nous zones, with the Zapoteca and Huave region of the Tehuantepec Isth-
mus perhaps being the hardest hit. It is estimated that 110,000 houses
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were damaged, and more than 80 deaths were recorded. At the time of
writing this article, the problems of health, housing, food, and security, af-
fecting more than 60,000 indigenous persons, have yet to be solved. This
same scenario repeated on 19 September, when a 7.2 magnitude earth-
quake was recorded in the State of Morelos, with heavy impacts in the
State of Puebla, the State of México, and Mexico City. Once again, the in-
digenous Nahua, Mazahua, and Otomi populations who inhabit the region
were among the most severely affected. They now face legal insecurity
due to loss of their housing. Silence and inaction on the part of the author-
ities now pose a risk of creating a history of tragedy, poverty, and neglect.

Visit by the United Nations Special Rapporteur on the
Rights of Indigenous Peoples

From 8 to 17 November 2017, the United Nations Special Rapporteur on
the Rights of Indigenous Peoples, Ms. Victoria Tauli-Corpuz, paid an offi-
cial visit to Mexico, touring Mexico City, Chihuahua, Guerrero, and espe-
cially Chiapas. During her visit she met with federal and state authori-
ties, as well as with representatives of indigenous peoples and organiza-
tions of civil society. In total, she met with more than 200 persons from
23 different indigenous groups, of which, the rapporteur notes, half were
women. After learning about the histories of many indigenous peoples
and analyzing the country’s official data, the Special Rapporteur high-
lighted historic and structural discrimination afflicting the indigenous
peoples, which increases their vulnerability to poverty, marginalisation,
violence, and impunity.

Some of the issues highlighted by the Rapporteur in her end-of-
mission statement are the following. First and foremost, the fact that
the indigenous peoples are not being adequately consulted in accord-
ance with international standards on projects and other decisions that
affect their rights, including the right to the life. An alarming 99% impu-
nity rate in cases of human rights violations particularly affects indige-
nous persons (femicides, massacres, murders, human trafficking, or
the taking of lands).

The Rapporteur emphasized the violence faced by indigenous
groups who struggle for their rights, in particular in cases of implemen-
tation of extractive megaprojects. She noted that 35% of Mexican terri-
tory is affected by more than 29,000 mining, hydroelectric, and wind



83 Mexico & Central America

energy concessions, of which 17% are in indigenous territories, resulting
in an increased denial of their right to territory.

In the Report on the situation of the rights of indigenous peoples of
Mexico,”° the Rapporteur indicates that the report’s objective is to make
known the principal violations of the rights of indigenous persons and
communities in Mexico. She furthermore notes that the report is a col-
lective result of the Mexican civil society organizations, communities,
and collectives that have historically been devoted to the defense of
human rights in the country. In addition, the Rapporteur explains that
the report consists of nine sections addressing the national context,
describing the barriers, obstacles, and challenges for guaranteeing the
rights of indigenous peoples in the country; the report then analyzed
violations, grouped by theme, such as autonomy and self-determina-
tion; the right to the territory; lack of access to justice as a great obsta-
cle for protecting their human rights and, above all, for integrally re-
dressing human rights violations. Finally, the report analyzes the situa-
tion of insecurity and violence faced by indigenous persons and com-
munities and of which they are also victims. This fact accentuates and
intensifies the impact of violations of their human rights.

In her visit to Guerrero, the Rapporteur met with mothers and fa-
thers of the 43 normal school students disappeared by the Mexican
State in September 2014, known as the "Ayotzinapa 43." These parents
discussed the obstacles for learning the truth and obtaining justice,
and denounced that the Mexican government is refusing to comply with
the recommendations of the Interdisciplinary Group of Independent Ex-
perts to thoroughly investigate what happened. “Of the 43, 17 are indig-
enous youth, who were violently victimized, and up until today we still
have no news of them,” stated Cristina Bautista, the mother of student
Benjamin Ascencio. After the meeting, the Rapporteur stated: “The
pain that the fathers and mothers feel, | feel as well. | share the pain of
all those fathers and mothers who have lost their children; this type of
injustice is unacceptable.”

An indigenous woman running for president of Mexico
In an unprecedented act, on 28 May 2017, the National Indigenous Con-

gress and the Zapatista Army of National Liberation formed the Indige-
nous Council of Government (CIG) to run an independent candidate for
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the presidency of Mexico in the 2018 federal elections. The responsibili-
ty to run for president was given to its spokeswoman, who is Nahua in-
digenous, Maria de Jesus Patrico Martinez (nicknamed Marichuy).

Representatives of 58 peoples and an equal number of languages
from 32 states of Mexico who participated in the Constitutional Assem-
bly indicated that “from below and from the left the rebuilding of our
country is possible, and we thus organize ourselves without fear. We
can rebuild ourselves and plant on the ruins left by capitalism, and can
put an end to the racist-patriarchal order.™ The candidature was the
target of countless attacks and racist, sexist, and even classist dispar-
agement, both from individuals and from political parties, public and
private institutions. As one example, banking institutions refused to
open a bank account for her. Nonetheless, Marichuy succeeded in reg-
istering her campaign on 7 October.

The CIG spokeswoman, who announced that she will not accept
public money from the National Electoral Institute, has until 19 February
2018 to gather signatures from 1% of the registered voters in 17 states of
the country, that is, approximately 850,000 persons. In her interviews
with the communications media, she repeatedly indicated that what is
important in her candidature will not be to act under a demagogic logic
in search of votes, but to give a voice to those who have none, promot-
ing the organization of the country’s various communities and peoples
in thematic groups, “which are the working group on land and territory;
the groups on justice; on autonomy; on women; on youth and children;
on migrants and the displaced; on work and exploitation; on sexual di-
versity groups; and on persons with disabilities.” This candidature is
characterized as being the fifth peaceful social organization proposal
promoted by the EZLN since 1994, when it held /sponsored the National
Democratic Convention.”

Notes and references

1 CONEVAL, Medicion de la pobreza 2014, www.coneval.gob.mx/medicion

2. National Health and Nutrition Survey 2012, Estudios Analiticos, Mexico City,
National Public Health Institute, 2013.

3.  Ibid.

4. Economic and Budget Research Center (CIEP): “Gasto en salud per cépita:
menos usuarios del Sistema de Salud,” http://ciep.mx.
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Guatemala continues to lack a solid statistical basis for accu-
rately indicating the total number of its indigenous popula-
tion. The official census (last taken in 2002) estimates that
45% of the population is indigenous, but alternative reports
indicate a figure closer to 60%, that is, some 6 million people.

The principal ethnic groups are the Achi’, Akateco,
Awakateco, Chalchiteco, Ch'orti’, Chuj, Itza’, Ixil, Jacalteco,
Kagchikel, K'iche’, Mam, Mopan, Po- gomam, Pogomchi’, Q'an-
job'al, Q'eqchi’, Sakapulteco, Sipakapense, Tektiteko, Tz'utuijil,
Uspanteko, Xinka, and Garifuna. The social, economic, and po-
litical situation of the indigenous peoples continues to lag be-
hind that of the rest of society, which reflects unequal public
investment and the persistence of discrimination, exclusion,
and racism that are still prevalent in the country. Two studies
published in 2017, one on public investment in indigenous peo-
ples and one on the fulfillment of the Peace Accords, evidence
the precarious conditions in which the majority of the indige-
nous population lives. This situation results from a public insti-
tutionality designed to maintain ethnic disparity, and the cur-
rent situation offers no possibilities for transformation.

The political crisis stemming from the fight against cor-
ruption and impunity over the past two years has relegated to
second rung the implementation of the State's commitments
to indigenous peoples. Yet social organizations continued to
fight for the recognition of their rights and participate in polit-
ical debate. These organizations have brought their proposals
to processes such as the discussion of the failed constitu-
tional reforms of the justice sector, the Water Act and Regula-
tion for community consultations. They also mobilised to
demonstrate their resistance to extractive investments in
their territories despite suffering from repression and crimi-
nalisation. Guatemala ratified ILO Convention in 1996 and in
2007 voted in favor of the United Nations Declaration on the
Rights of Indigenous Peoples.
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The political crisis and indigenous peoples

he judicial actions brought by the International Commission

against Corruption and Impunity in Guatemala (CICIG), filed new

cases against high-ranking public officials, business leaders,
and political leaders that evidence just how deeply corruption is en-
trenched. These cases show how they have diverted large quantities of
economic resources in a country ravaged by poverty. But the fight
against corruption also gave rise to a counterattack by the accused,
among them the President of the Republic himself and his Minister of
Foreign Affairs, both of whom in August declared the CICIG Commis-
sioner to be a personna non grata and demanded his expulsion from the
country. A rapid and extensive social mobilisation, which included in-
digenous peoples, reversed the presidential decision, but not the insist-
ence on requesting the Commissioner's removal. This insistence
showed a lack of commitment of the current president in the fight again
corruption. Indigenous organizations and authorities such as the 48
cantons of Totonicapan, the Indigenous Municipal Council of Solol4, the
Council of Mayan Peoples and the Indigenous Peoples’ Observatory all
gave their support to the Commissioner and demanded greater govern-
mental commitment against corruption and impunity.

Rejection of the community consultations regulation

After having provisionally protected the communities of the Q'eqchi
people, who oppose the construction of two internationally funded hy-
droelectric projects in their territory (Oxec | and Oxec II), the Constitu-
tional Court eventually issued a final judgment that approves the con-
tinuation of the projects and forces the Government so that within one
year, it will formulate and approve a regulation to standarise the holding
of community consultations.

In response to this ruling, the Ministry of Labor formulated the
regulations for the consultations. Indigenous and social organizations
expressed their opposition because doing so violates the rights of in-
digenous peoples and Convention 169 of the International Labor Or-
ganization and the laws of the country itself. According to the experts,
community consultations do not require any regulation and must be
carried out according to the mechanisms of the indigenous peoples.
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The regulation is nothing more than a tool that the extractive in-
dustries long to use to legitimise their investments, and they are mobi-
lising everything in their power for it to be approved. The regulation pos-
es a risk to indigenous territories because it will fuel the dispossession
of their lands and the pillaging of their natural resources, and will also
have social and environmental impacts.

Criminalisation of human rights defenders

Throughout the year, the state continued to persecute indigenous lead-
ers who defend their territories. Arrests and imprisonment of Q’eqchi,
Ch'orti and Q'anjob’al indigenous leaders forms a part of the strategy of
militarising the territories,' which is promoted by the mining and the hy-
droelectric dam companies.

In December an arrest warrant was issued against Bernardo Caal,
aleader of the Q'eqchi resistance against the Oxec | and Oxec Il damsiin
the Municipality of Santa Maria Cahabdn, Department of Alta Verapaz.
The warrant was executed a few days later and Mr. Caal is still being held
as a political prisoner. This demonstrates the strategy by the economic
elite to silence the voices of resistance against extractive projects. It
has reached such an extreme that the congressional representatives of
the most conservative constituents have launched an anti-terrorism
bill. This bill would label indigenous and campesino mobilisations in de-
fense of their territories as acts of terrorism.

Reforms of the judicial sector cut short

Several sectors of civil society, academicians and indigenous organiza-
tions made an effort to discuss and propose improvements to the con-
stitutional reforms of the judicial sector. Yet this process was later aban-
doned and ceased to form a part of the country’s political agenda.
Among the proposed reforms was recognition of indigenous jurisdiction
and customary law, which were challenged by the business sector and
conservative politicians, As a result, the rest of the reforms were largely
ignored. In an effort to overcome such obstacles and move forward on
other fundamental aspects contained in the reforms, the indigenous or-
ganizations withdrew these two issues from the agenda. In spite of this
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sacrifice, the reforms did not advance, due to the opposition of the ma-
jority of the congressional representatives who form a part of what is
popularly known as the Pacto de Corruptos (Pact of Impunity).

Exclusion after twenty years of the Peace Accords

A study prepared by the United Nations Development Programme on
the occasion of the twentieth anniversary of the Peace Accords pre-
sented an analysis of advances and non-fulfillment in the implementa-
tion of the Agreement on the Identity and the Rights of Indigenous Peo-
ples. The results show progress on soft aspects such as the creation of
the Commission against Discrimination and Racism (CODISRA), bilin-
gual intercultural education, and the Mayan Language Act. However,
the substantive commitments have not been fulfilled, such as rights to
lands and territories and the best equity in political representation of
indigenous peoples in government structures. The state's indigenous
institutions are made up of units that attend to indigenous matters
within the ministries and secretariats of government agencies. In reali-
ty, they are small islands made up of no more than five officials, less
than 1% of the government’s officers. They do not have the avenues or
decision-making power to intervene in the official agendas on behalf of
the indigenous peoples.

This is corroborated by a study on public investment in indigenous
peoples prepared by the Central American Institute of Fiscal Studies
(ICEFI),2 which documents the historical inequity of public investment
in health, education, infrastructure, and production-oriented invest-
ment. Only 45% of public investment is earmarked for indigenous peo-
ples, which is inconsistent with the fact that they make up 60% of the
country’s population. Along the same lines, the National Human Devel-
opment Report 2015-2016 presented in March 2017 entitled, “Beyond
Conflict, Struggles for Well-Being,”® points out that the neoliberal devel-
opment model promoted since 1990 has done nothing but increase ine-
qualities and exclusion, especially against indigenous peoples, while
also exacerbating environment decline and social conflict.



91 Mexico & Central America

The Water Act decoy

Diverse sectors of society took on the task of discussing and proposing
inputs for a Water Act, sought for from a variety of perspectives. The
impacts of climate change have produced a conflict. On one side, large-
scale industry and agriculture plantations seek access to water without
significant restrictions. They argue that water is a public resource for
which they should not have to pay any tariffs. They also believe that they
have the right to divert the rivers to satisfy their own interests. On the
other side, people living in the water recharge zones strive to maintain
the natural ecosystems that protect the main aquifers of the country
and are demanding to be compensated for their efforts.

During the year, different avenues were set up for discussion about
this law, however there was very limited opportunity for dialogue since
many bills were introduced, each reflecting the interests of its propo-
nents. In the end, the Congress of the Republic paralysed this process
and postponed its debate. In the meantime, the problems related to wa-
ter access, use and control continued to cause a lot of problems from
the local community level to the national level.

Restoration of the rights to ancestral lands

Indigenous peoples have ongoing claims to their lands, which have
been dispossessed from them and encroached upon through allegedly
legal mechanisms. On behalf of the Mesa de Tierras Comunales, (Com-
munal Lands Authority) a body comprised of ancestral authorities, var-
ious lawsuits have been filed for the restoration of these rights. In most
cases, the communities have been able to demonstrate that their lands
were usurped and then recorded in the land registries through illegal or
false mechanisms. Although there is still a long road ahead in the pro-
cess of land restitution, the legal struggle by the communities has
borne fruit in judgments issued by the Constitutional Court for the res-
titution in certain emblematic cases. The restitution process is only the
beginning of a long legal struggle started by the communities, taking
into account that many of lands and territories claimed were taken from
them through illegal and fraudulent practices.



92 IWGIA - The Indigenous World - 2018

The struggle for self-identification during the census

In accordance with international standards, the country has a commit-
ment to take a census every ten years, but in Guatemala the last census
was conducted in 2002. This means that there has been a six-year de-
lay for the new census. Indigenous peoples do not have high expecta-
tions regarding the census, since in previous years it only served to ex-
acerbate the pressures they face. Furthermore, the latest censuses
have shown a trend towards a decline in the number of indigenous in-
habitants most likely because they have not favored self-identification
of the inhabitants.

For the current census projected for 2018, several indigenous or-
ganizations have proposed to wage information campaigns to encour-
age indigenous people to identify themselves as such. Undoubtedly,
this an arduous task, considering that many indigenous people hide or
downplay their indigenous identity precisely as a defense mechanism
against the practices of exclusion, discrimination, and racism that still
prevail in Guatemalan society.

Notes and references

1. See http://www.albedrio.org/htm/otrosdocs/comunicados/
EnfoqueNo0.55-2018.pdf

2. See http://icefi.org/sites/default/files/inversion_en_pueblos_indigenas_0.
pdfhttp://icefi.org/sites/default/files/inversion_en_pueblos_indigenas_0.pdf

3.  See http://www.gt.undp.org/content/guatemala/es/home/library/poverty/
informes-nacionales-de-desarrollo-humano.html
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The seven indigenous peoples of Nicaragua are distributed,
historically and culturally, between the Pacific coast, central
and northern Nicaragua inhabited by the Chorotega (221,000),
Cacaopera or Matagalpa (97,500), Ocanxiu or Sutiaba (49,000)
and Nahoa or N4dhuatl (20,000) peoples; and, on the other
hand, in Caribbean (or Atlantic) coast, inhabited by the Miskitu
(150,000), Sumu-Mayangna (27,000) and Rama (2,000) peo-
ples. Other peoples who have collective rights under the Con-
stitution of Nicaragua (1987) are the Afro-descendants, re-
ferred to as "ethnic communities” in the national legislation.
They include the Creoles or Kriols (43,000) and the Garifunas
(2,500). In 1979, the Sandinista National Liberation Front
(FSLN) came into power in Nicaragua, and later had to face an
armed front supported by the United States. The indigenous
peoples of the Caribbean coast, principally the Miskitus, par-
ticipated in the armed opposition to the FSLN. In 1987, in order
to put an end to the indigenous resistance, the FSLN created
the Northern and Southern Autonomous Regions of the Ca-
ribbean (Atlantic) Coast (RACCN/RACCS), based on a New
Constitution and an Autonomy Statute (Law 28). As a result of
the judgment of the Inter-American Court of Human Rights in
the case of the Mayangna (Sumo) Awas Tingni Community vs.
Nicaragua in 2001, Law 445 was enacted on the Communal
Property Regime of the Indigenous Peoples and Ethnic Com-
munities of the Autonomous Regions of the Atlantic Coast of
Nicaragua and of the Bocay, Coco, Indio, and Maiz Rivers. That
Law, as of 2003, also clarified the right to self-governance in
the communities and created a procedure for the granting ti-
tle to the territories. As of 2005, the State initiated the title
granting process for the 23 indigenous and afro-descendant
territories in the Autonomous Regions, culminating with de-
livery of the ownership titles in the year 2013. In addition, the
General Education Act of 2006 recognized a Regional Auton-
omous Educational System (SEAR). In 2007, Nicaragua voted
in favor of the United Nations Declaration on the Rights of In-
digenous Peoples and in 2010 it ratified ILO Convention 169.
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terized by the State of Nicaragua’s failure to protect the human

rights of the indigenous and afro-descendant peoples, specifically
in terms of protecting the physical integrity of their members and defend-
ers of their traditional territories, their self-determination as peoples, and
access to, use and enjoyment of their collective lands or territories. This
was evidenced by the government's failure to guarantee collective own-
ership for the indigenous peoples of the Nicaraguan Pacific, Central, and
Northern zones (hereinafter “PCN") or to implement the review stage on
third-party land ownership (“saneamiento”) for the 23 territories whose
title was granted by the State itself as of the year 2005 in the Autono-
mous Regions of the Caribbean Coast. It was also evidenced by theiille-
gal imposition of “parallel governments”, formed by members of the
party in office, over the authorities elected under traditional protocols
by these peoples, thus weakening their organization and, hence, their re-
sistance to State interference. The government also failed to prevent or
wage a fight against the invasions systematically and recurrently perpe-
trated by armed settlers in indigenous and afro-descendant territories of
the Autonomous Regions of the Caribbean Coast, the Special Regime
Zone (hereinafter “ZRE"), and in the BOSAWAS and Southeast Nicara-
gua/San Juan River Biosphere Reserves. All of this is aimed at taking
possession of the lands and the natural resources of these peoples.

T he principal events that occurred during the year 2017 were charac-

Indigenous territories of the Pacific, Central and
Northern Regions of Nicaragua (PCN)

There have been several cases where indigenous peoples of the Pacific,
Central and Northern regions (PCN) have faced severe encroachment up-
on and pillaging of their lands, within a context of government policies
aimed at privatizing the collective lands of the indigenous peoples. Par-
ticularly concerning is the implementation of the Territorial Zoning Pro-
gram (hereinafter “"PRODEP") in the territories of the Chorotega indige-
nous peoples, financed by the World Bank, which has been imposing le-
galization for third persons of areas that have been taken fromindigenous
peoples through overlapping titles, refusing to recognize property titles of
the indigenous peoples! The State and the World Bank office in Nicara-
gua itself have not responded to requests and proposals from the
Chorotega indigenous peoples for changes to the PRODEP in their terri-
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tories.? In fact, the Government Attorney’s Office has criminally prosecut-
ed leaders, authorities, and human rights defenders of the indigenous
peoples of Jinotega, Sutiaba, Matagalpa, Urbayte and Las Pilas for de-
fending their traditional territories.®

Indigenous and afro-descendant ownership rights

The State of Nicaragua, between the years 2005 and 2017, granted title
to 23 indigenous territories, whose land areas represent 32% of the na-
tional territory and 56% of the Nicaraguan Caribbean Coast.“ Nonethe-
less, the State has not fully honored these collective ownership titles, by
failing to commence the review stage on third-party land ownership
("saneamiento”),® established by Law No. 445, which consists of deter-
mining the ownership rights of third parties who claim such rights with-
in indigenous territories. On account of that, the indigenous and af-
ro-descendant peoples have petitioned the State to implement that
review process in the territories for which their peoples have received
title, thereby seeking an institutional form of protection of their territori-
al rights. The State is not responding, however, and has failed to evict
the invaders of indigenous lands.® This means that the title-granting
process is an incomplete one, undermined by the violence of armed
settlers who are invading indigenous territories and the Bosawas and
Indio-Maiz Reserves. These invaders are evicting entire communities,
principally in the Autonomous Region of the Northern Caribbean Coast
(hereinafter "TRACCN"). Indeed, even "third persons” who, due to inter-
nal migration generated by promises of jobs for the Grand Transoceanic
Canal of Nicaragua megaproject (hereinafter the “Nicaragua Canal”),
have remained in the territories for which title was granted in the Auton-
omous Region of the Southern Caribbean Coast (hereinafter “"RACCS"),
are being pushed to find alternative lands.

Violations of the right to self-determination

The State of Nicaragua, by its acts and omissions, has committed vio-
lations of the right to self-determination and autonomy of these peo-
ples, principally through the creation of “parallel governments” that are
submissive to the interests of the party currently in office, as well as
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through the Municipalities for the indigenous peoples of the PCN and
through the Regional Councils in the Autonomous Regions.” Once the
traditional internal structure is weakened, it becomes easier to take and
encroach upon the lands and other natural resources of the indigenous
and afro-descendant peoples of Nicaragua. The most emblematic of
such cases are those of the community of Muy Muy® and of the Black
Creole Indigenous Community of Bluefields.? Both of these cases are cur-
rently before the Inter-American Commission on Human Rights (IACHR).°

Deforestation and forced displacement

Likewise, the Bosawas Biosphere Reserve (hereinafter "RBB") superim-
posed on the Mayangna and Miskitu indigenous territories in the RACCN,
as well as the Special Regime Zone (ZRE), principally in the Department
of Jinotega, have been severely deforested in the past 10 years by for-
estry™ and mining companies. This, added to the invasion by settlers
equipped with weapons of war, are the greatest problem for the indige-
nous communities, who are being forcibly displaced from their tradi-
tional territories.” The authorities and leaders of the indigenous territo-
ries of Mayangna Sauni As, Mayangna Sauni Bas, Mayangna Sauni
Arungka, and Mayangna Sauni Bu in the RBB have filed hundreds of
administrative and judicial legal actions with the corresponding author-
ities, but have not obtained a response from the State. Once the settlers
have taken possession, they proceed to engage in slash and burn activ-
ities, to then turn these indigenous territories into pastures for large-
scale livestock raising, gold mining encouraged by the recent formation
of the government owned Empresa Nicaragliense de Minas (ENIMI-
NAS),”® and the planting of African palm (“Elaeis guineensis Jacqg.")*
Privileging these activities, the State refuses to ensure the physical and
territorial integrity of the indigenous peoples.

Deforestation and Nicaragua Canal

Even though the works have not commenced on the ground, govern-
mental sources are reporting that the studies for the Nicaragua Canal
are still continuing® 52% of the Nicaragua Canal's route transverses
the territory of the indigenous Rama peoples and of the Kriol afro-de-
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scendants communities, as well as the traditional territory of the Indig-
enous Black Creole Community of Bluefields.® The route of the Nicara-
gua Canal, according to the auxiliary works schedule presented during
the project’s launching by HKND on December 22, 2014 contemplates
the measurement, design, and acquisition of properties. It also con-
templates construction of an access road on the Eastern span of the
Nicaragua Canal, of which 72 kilometers have advanced, 26 with fi-
nancing from the World Bank and from the IDB, all without the required
consultation” Nonetheless, the theory that the Nicaragua Canal is
more likely a scheme of land encroachment and speculation is gaining
acceptance.® Through the Nicaragua Canal project, the government has
attempted to take 93% of the territory claimed by the Indigenous Black
Creole Community of Bluefields (hereinafter “CNCIB")" and the heart of
the Rama and Kriol Territory. Yet no official report has been provided to
these peoples, much less has any alternative plan whatsoever been
drawn up.?° The lack of judicial protection in this case has been evident,
given that 16 actions have been filed, including amparo proceedings
against acts of administrative officials, actions on the grounds of un-
constitutionality, and actions for habeas corpus before the Supreme
Court of Justice of Nicaragua, but no positive results have been ob-
tained.?’ In June 2014, these peoples took their case to the IACHR, ini-
tially due to a lack of Free, Prior, and Informed Consent. Then, due to the
subsequent government intent to encroach upon their traditional col-
lective lands coupled with the lack of judicial protection,?? they also pe-
titioned for precautionary measures. Both petitions were sent to the
State of Nicaragua in the years 2016 and 2017, but the Nicaraguan gov-
ernment has not responded to the IACHR.

Similarly, the Rama and Kriol peoples are working to protect the
Indio-Maiz Biological Reserve, superimposed upon their traditional ter-
ritory and forming a part of the Biosphere Reserve of Southeast Nicara-
gua. Seeking to curtail the invasion of armed settlers, the Rama and
Kriol peoples have engaged in joint actions that bring together their
leaders, nongovernmental organizations such as Fundacién del Rio
["River Foundation”],?® Universidad Centroamericana (UCA), and other
interested parties in search of a peaceful and legal resolution of con-
flicts. Yet the State has responded by denying Fundacion del Rio its op-
erating permit.?* Just as occurs in other indigenous territories, govern-
mental institutions have not responded to the denunciations; instead
they have favored the invasion by settlers and the permanence of third
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persons. In this way, the government is encouraging the deforestation
of the Indio-Maiz Biological Reserve, and, as in the Bosawas Biosphere
Reserve, the sale of timber, large-scale livestock raising,?® gold min-
ing,?¢ and the planting of industrial monocrops such as African palm.

In addition, the webpage of the Caribbean Catastrophe Insurance
Facility and Segregated Portfolio Company (CCRIF SPC) announced
that the Government of Nicaragua collected 1,110,193 US$ on a cata-
strophic insurance policy in response to the direct impact occasioned
by Hurricane Otto in the country, which severely impacted the Reserve.
The compensation was granted on December 9, 2016, that is, 14 days
after the hurricane came through. Nonetheless, the Rama and Kriol Ter-
ritorial Government (hereinafter “GTR-K") issued a press release, stat-
ing that they had no information on whether the funds acquired would
be used in the communities of the Rama and Kriol Territory, which were
the ones that suffered the worst damage from Otto. The GTR-K stated
that the emergency situation in the affected communities would re-
quire immediate support, with food, supplies of seeds for the produc-
tion of crops, and the rebuilding of homes.?”

The State of Nicaragua in contempt

Invasions and attacks by armed settlers against the indigenous peo-
ples, principally the Mayangna and Miskitu peoples, have sown terror
among hundreds of indigenous families, who have had to move to other
communities or take refuge in the Republic of Honduras, where it is re-
ported that there are more than 1,300 indigenous Nicaraguan persons.
That situation is intimately related to the extractivist policies of the
State over natural resources in their ancestral territories, for which, par-
adoxically, the State itself has granted them title in the past decade. In
the case of RACCN the situation with the settlers has been exacerbated
since the year 2015 to such an extent that both the Inter-American
Commission of Human Rights and the Inter-American Court of Human
Rights (hereinafter “IACHR Court"”) as of years 2016 and 2017, granted
precautionary and interim measures, respectively, to protect the lives
and integrity of the members and the communities of the affected —
and in some cases forcibly— displaced indigenous peoples.?® Nonethe-
less, the State of Nicaragua is in contempt, due to ignoring the meas-
ures required by these international bodies.?’
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Vulnerability of defenders of indigenous peoples’ rights

The vulnerability of the defenders of the human rights of indigenous and
afro-descendants peoples, particularly those who exercise the defense of
their identity, lands, natural resources, and environment, is accompanied
by a high degree of impunity in Nicaragua,*° as is reflected in the Case of
Acosta et al. Vs. Nicaragua.®' In the judgment issued on that case in April
2017 the IACHR Court ordered the State, among other things, “to take
the necessary measures so that the homicidal act [whose victim was
Mr. Francisco José Garcia Valle in the year 2002] does not remain in im-
punity...*2 and to develop protection mechanisms and investigation pro-
tocols for cases with situations of risk, threats, and aggressions against
human rights defenders.*®* The State has yet to take such actions.
Throughout year 2017 the Ministry of the Interior denied the nongovern-
mental organization Fundacion del Rio its administrative permit to op-
erate, even though that Foundation met all the legal requirements.?*
Harassment continued against Rama and Kriol leaders and authorities
and those of the creoles of Bluefields, as did the lack of protection for the
physical integrity of the president and other members of the Center for
Justice and Human Rights of the Atlantic Coast of Nicaragua (hereinafter
CEJUDHCAN), a nongovernmental organization that has accompanied
the Miskitu peoples in their search for governmental protection state
against attacks by armed settlers in the RCCN.3® Criminalization and the
lack of investigation persist in response to the murders of indigenous
leaders and authorities, as occurred with the Representative to the Na-
tional Assembly and indigenous leader of the regional YATAMA party,
Brooklyn Rivera.® The former human rights ombudsman for indigenous
peoples of the PCN has repeatedly denounced deaths of indigenous per-
sons that have not been investigated by the corresponding authorities
and thus have not been solved.?” During the year 2017 the IACHR has reit-
erated its concern for defenders of rights to land and to natural resources,
and for indigenous persons and afro-descendants engaged in such de-
fense work, who continue to face great risks of violence in Nicaragua.3®

Notes and references

1 Authorities of the Indigenous People of Totogalpa and Telpaneca on November
13 and 14, 2017 respectively, reported to Attorney Rigoberto Mairena Ruiz that
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CEJUDHCAN". CENIDH. March 8, 2017. Available at: http://www.cenidh.org/
noticias/979/.

"Estado dice “no” a demandas de la Corte Interamericana de Derechos
Humanos. Gobierno desestima medidas provisionales y en informes no detalla
acciones de proteccion a indigenas en zonas de conflicto territorial”,

. La Prensa.
Tammy Zoad Mendoza M., October 7, 2017. Available at: https://www.laprensa.
com.ni/2017/07/10/nacionales/2260490-estado-dice-no-a-demandas-de-la-
corte-interamericana-de-derechos-humanos

“Nicaragua, el pais percapita mas peligroso para los defensores de la tierra y el
medio ambiente. Nicaragua aparece en el sexto lugar a nivel mundial donde
han asesinado a defensores de la tierra del informe mundial Defender la
Tierra». La Prensa, Elizabeth Romero July 13, 2017. Available at: https://www.
laprensa.com.ni/2017/07/13/nacionales/2262509-nicaragua-mas-peligroso-
percapita Felipe Pérez Gamboa, Celedonia Salazar Point, Tito José Gonzalez
Bendles, Camilo Frank Lopez are the four Nicaraguans who died in defense of
their territory last year, according to statistics from Global Witness. In 2016,
according to that same organization, 11 murders took place in the country of
defenders of the land and the environment. “197 personas murieron en defensa
de sus tierras en 2017, segun Global Witness". La Prensa, Cinthya Térrez Garcia,
February 12, 2018. Available at: https://www.laprensa.com.ni/2018/02/12/
nacionales/2375484-197-personas-murieron-en-defensa-de-sus-tierras-en-
2017-segun-global-witness

Inter-American Court of Human Rights. Case of Acosta et al. vs. Nicaragua.
Preliminary Defenses, Merits, Restitution, and Costs. Judgment of March 25,
2017. Series C No. 334. Paragraph 154. Available at: http://www.corteidh.or.cr/
casos.cfm

“Every soldier wants to be a general” was the explanation given by Judge Julio
Acufia Cambronero regarding his aspirations to be an Appellate Judge. ‘Juez
que motivd sentencia contra Estado de Nicaragua busca ser magistrado”. La
Prensa. Elizabeth Romero, February 7, 2018. Available at: https://www.laprensa.
com.ni/2018/02/07/nacionales/2372813-juez-que-motivo-sentencia-contra-
estado-de-nicaragua-busca-ser-magistrado

VIDEO: Thematic hearing, IACHR, Situation of women human rights defenders
in Nicaragua, 164" Special Period of Sessions in Mexico. September 6, 2017.
Available at: https://www.youtube.com/watch?v=c4Pr6A3Yiq8

VIDEO: «Fundacion del Rio denuncia “presiones” de Gobernacion”. [Del Rio
Foundation denounces “pressure” from the Department of the Interior]
Available at: https://www.youtube.com/embed/fGn3_vM3NVM

"“CIDH pide proteccién para activista de derechos humanos del Caribe. La CIDH
encontré méritos a la solicitud realizada para que otorgara medidas cautelares
a favor de la presidenta de Cejudhcan, Lottie Cunningham.” La Prensa.
Elizabeth Romero, June 15, 2017. Available at: https://www.laprensa.com.
ni/2017/06/15/nacionales/2247303-IACHR-pide-proteccion-activista-
derechos-humanos-del-caribe IACHR. Precautionary Measure No. 505-15,
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Lottie Cunnigham with respect to Nicaragua (Extended), June 11, 2017. https://
www.oas.org/es/cidh/decisiones/pdf/2017/16-17MC505-15-Nl.pdf “La CIDH
concede medidas de proteccion a defensora de derechos humanos
nicaragliense”. CEJIL. June 22, 2017 https://www.cejil.org/es/cidh-concede-
medidas-proteccion-defensora-derechos-humanos-nicaraguense

Rivera: “Gobierno se lava las manos en violencia contra indigenas.”
Confidencial, Arlen Cerda, January 4, 2017. Available at: https://confidencial.
com.ni/rivera-gobierno-se-lava-las-manos-en-violencia-contra-indigenas/
VIDEO: “Brooklyn Rivera habla sobre la violencia que azota a las comunidades
indigenas”. Confidencial TV, January 20, 2017. Available at: https://confidencial.
com.ni/brooklyn-rivera-habla-la-la-violencia-azota-las-comunidades-

indigenas-del-caribe/

In a press release, the Indigenous Movement of Nicaragua reported on the
indigenous leaders of the Nicaraguan Pacific, Central, and Northern regions
murdered for defending indigenous property. Among the most recent cases are
those of Bayardo Alvarado Gémez, of the Muy Muy people, murdered by
machete blows in March 2013; Rafael Baquedano, a leader from El Viejo; she
was murdered by gunshot and stoning in November 2012. The press release
also indicates the case of Eusebio Gonzalez, ex-president of the indigenous
people of Matagalpa, murdered by gunshot in November 2010. In the case of
Gerardo Mena, he was murdered by three gunshot wounds in the early morning
on Wednesday in his house, 2015. “Indigenas no creen en robo sobre el movil
del crimen del lider indigena de Nahualapa, Rivas”. La Prensa, Elizabeth
Romero, February 14, 2015. Available at: http://www.laprensa.com.
ni/2015/02/14/nacionales/1782241-indigenas-no-creen-en-robo

“La CIDH se pronuncia por familia indigena asesinada en el Caribe. Nunca
capturaron a los que mataron a Bernicia Dixon Peralta, su esposo Feliciano
Benlis Flores y su hijo de 11 afios”. Feliciano Benlis Dixon. La Prensa, Elizabeth
Romero, February 8, 2017, https://www.laprensa.com.ni/2017/02/08/

nacionales/2179266-la-IACHR-se-pronuncia-familia-indigena-asesinada-

caribe

This article was produced by Dr. Maria Luisa Acosta, a Nicaraguan attor-
ney and coordinator of the Center for Legal Assistance to Indigenous Peo-
ples (CALPI), on the basis of the Report on the Situation of the Territorial
Rights of the Indigenous and Afro-descendant Peoples of Nicaragua pre-
pared by the Alliance of Indigenous and Afro-descendant Peoples of Nic-
aragua (APIAN).
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COSTA RICA

The indigenous territories in Costa Rica account for some
6.7% of the national territory (3,344 km?) while the indigenous
peoples make up 2.4% of the total population. According to
the 2010 National Population Census, around 100,000 people
self-recognise as indigenous.

Eight different peoples live in the country’s 24 indigenous
territories, seven of them of Chibchense origin (Huetar in Quitir-
risi and Zapaton; Maleku in Guatuso; Bribri in Salitre, Cabagra,
Talamanca Bribri and Kékoldi; Cabécar in Alto Chirripd, Tayni,
Talamanca Cabécar, Telire and China Kicha, Bajo Chirripd, Nairi
Awari and Ujarras; Brunca in Boruca, and Curré, Ngobe in Abro-
jos Montezuma, Coto Brus, Conte Burica, Altos de San Antonio
and Osa; Teribe in Térraba) and one of Meso-American origin
(Chorotega in Matambu). Indigenous territorial rights are con-
stantly violated in the country and more than half the area of
some territories is now occupied by non-indigenous settlers,
with the State doing nothing to rectify this theft. In Costa Rica,
as in other countries of the continent, the indigenous lands
were titled without a prior process of regularisation.

ILO Convention 169 was ratified more than two decades
ago but this did not result in recognition of indigenous rights in
the country. The indigenous peoples continued to be discrimi-
nated against, with greater levels of social exclusion and less
public investment. Although the 1977 Indigenous Law recognis-
es the traditional indigenous organisations, the concept of Inte-
gral Development Associations (ADIs) has, in practice, been im-
posed on them with the aim of representing each territory.
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Ithough the government made concrete progress on indigenous
consultation in 2017 and on the studies to regularise their terri-
tories, the indigenous rights agenda continued to be deferred,
and particularly the discussion in Congress on the Law on Autonomous
Development of Indigenous Peoples. This law has yet to be discussed
after more than two decades due to strong and racist resistance as well
as opposition from the private sector, which considers the right to
self-determination and autonomous management of indigenous terri-
tories to be arisk to extractive investment.
The National Policy for a Society Free from Racism, Racial Discrim-
ination and Xenophobia 2014 — 2025, which was supposed to begin in
2015, is still awaiting start-up.

Progress in identifying the indigenous Broran people

The Broran people (also known as the Teribe, Térraba and Naso in Pana-
ma) have, since the 1970s, had alien forms of organisation imposed on
their traditional government and decision-making structures, as have
other indigenous peoples in the country. Associations for Indigenous
Integral Development (ADII) legally represent the indigenous territories
and can be suspended by the State if they do not follow the rules of op-
eration set out by law. The institution responsible for supervising them
and renewing their legal status is unable to work from, far less under-
stand, an intercultural approach. The ADIIs have become incorporated
into networks of local political patronage and corruption, as witnessed
by the inclusion of non-indigenous population within them and in the
allocation of land rights to outsiders. This has resulted in conflict, terri-
torial dispossession and violence for decades. Faced with this situation,
the Council of Bréran Elders, an ancestral body, lodged a constitutional
appeal before the Constitutional Court to request a systematic identifi-
cation of their members so that they would be able to ascertain who
does and who does not belong to the Térraba nation by birth and who, by
virtue of this fact, has the legal right to make decisions over the indige-
nous territory. The Constitutional Court admitted the appeal and re-
guested that the Supreme Electoral Court (TSE) produce a database of
allindigenous Térraba people having the right to form part of their Asso-
ciation for Indigenous Integral Development. The identification process
took as its starting point the 12 families that have been living in Térraba
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for 200 years. A pattern of indigenous population was drawn up in 2017
that was accepted by the community and which will henceforward be
used by all public institutions. According to the Council of Elders, the
community’s main objective with the database is to establish who is
able to take decisions over the distribution and use of the communities’
lands. The ADIl is refusing to validate the database developed by the TSE.

A slow response to disasters

The current indigenous territories are located in areas highly vulnerable
to climate threats. This is due in part to the dispossession of their an-
cestral lands and also anthropic action such as deforestation, which
has been caused by extensive livestock farming and industrial agricul-
ture, particularly pineapple plantations. The collateral effects of this
dispossession and environmental destruction are manifested in a high
level of risk to disasters. In 2017, the indigenous Brunka people of Curré
and Bribri people of Cabagra suffered serious harm from tropical storm
Nate. Roads and bridges collapsed and schools were seriously dam-
aged. A large part of the population had to be evacuated outside of the
flooded area for several days. Complaints from the communities to the
Office of the Ombudsman and the National Emergencies Commission
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noted the State's slow response in rebuilding the damaged infrastruc-
ture and supporting people to return to their homes. No support policy
was put in place for damage to crops. It seems that industrial planta-
tions were prioritised for rehabilitation in the area, plantations that are
themselves contributing to the risk. Nor does there seem to be aninter-
cultural approach when designing the response to disasters and threats.

Establishing an indigenous consultation mechanism

The process of designing an indigenous consultation mechanism be-
ganin 2016 and significant progress was made throughout 2017. Work-
shops, regional assemblies and national meetings were held with the
indigenous territories to discuss the consultation procedure and its
nature in each territory. At the end of 2017, together with a technical
team from the Ministry of the Presidency, an Indigenous Drafting Com-
mission reviewed the results of the process and produced a final draft
for discussion in February 2018. It should be noted that the National
Indigenous Committee of Costa Rica (MNICR) and part of the Indige-
nous Council of Central America (CICA) were involved in the process
from the start, thus increasing its legitimacy in the territories. This pro-
cess has had the clarity to understand that each indigenous people
takes its decisions differently and that different issues require different
consultation procedures. This approach, called for by the indigenous
organisations, has prevented the risk of conflict that would have been
caused by a previous position, promoted by UNDP, to build a “single
consultation protocol”.

New status for an indigenous territory

On 25 July 2017, the indigenous Chorotega community of Matambu
(1,200 people and 1600 ha), was declared the fifth district of the munic-
ipality of Hojancha, in Guanacaste Province, in the north of the country.
Up to this point, Matambu had been part of the municipalities of Hojan-
cha and Nicoya, which made coordination with local government diffi-
cult, as the municipal boundary ran right through the territory. The de-
cree creating the district instructs the Supreme Electoral Court to
launch the process for electing the full and substitute representatives
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that will represent it in local government. “With this act, we are giving
the inhabitants of MatambU a guarantee of better conditions in their
territorial development so that they can preserve their rich identity and
diversity as a fundamental right of the four communities that make up
this new district,” stated President Solis Rivera. For Juan Marin, the aim
of the proposal to Congress, “is to protect this indigenous community,
preserve the integrity of their land, their customs and their culture. In
addition, it will enable greater economic and social development for the
population, promoting better living conditions for their inhabitants.”

Continuing violence against those recovering land

The indigenous organisations have been recovering their lands in the
indigenous territories of Salitre and Cabagra for several years now and
the Inter-American Commission on Human Rights (IACHR) has issued
precautionary measures in this regard. In 2016, the State did not com-
ply with these measures but, in December of that year, signed an agree-
ment to implement them in 2017. In July, the Ministry of Justice com-
pleted the protocols for these measures and submitted them to the
Ministry of the Presidency. By December, however, they had still not
been implemented. In August, an indigenous community member from
Cabagra, Tomas Claudino Figueroa, was shot in the head. According to
organisations such as the Iriria Jtech6 Wakpa Council of Elders, the In-
digenous Regional Council of the South Pacific, Ditsé and Voces Nues-
tras (Our Voices), among others, this act of violence took place in the con-
text of a land recovery in which Figueroa was participating. Those re-
sponsible were arrested and taken to the police station in Buenos Aires
de Puntarenas, only to be released shortly afterwards. In Salitre, in com-
pliance with indigenous requests, the Interinstitutional Commission for
Evictions, approved a number of evictions in 2017 but these have still not
been implemented due to action from the Ministry of the Presidency.

Chronic failure to defend indigenous peoples

The tendency to fail to defend violations of indigenous peoples’ rights
continued throughout 2017. The National Commission for Indigenous
Affairs (CONAI), which has institutional responsibility in this regard, re-
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corded more than 150 legal processes related to land over the year,
most of them legal appeals for protection. However this organisation
has just one lawyer responsible and insufficient budget. Indigenous ac-
tors are therefore not represented and their access to justice is limited.
CONAI's budget has been diminishing for a number of years now such
that, although it is an institution with limited legitimacy at regional lev-
el, it is unable to provide activities of legal assistance to the communi-
ties and indigenous peoples!

Progress in regularising indigenous lands

In 2016, the Rural Development Institute (INDER), the institution that is
responsible for titling, regularisation and restructuring of indigenous
lands, began to implement the National Plan for Recovery of Indigenous
Territories. That same year, prior studies for nine territories were com-
pleted: Salitre, Térraba, Cabagra, Guaymide Osa, Zapatdn, Altos de San
Antonio, Guatuso, Kékdldi and China Kicha. In 2017, INDER completed
the demarcation of Cabagra, Guatuso, China Kich4, Kékoldi and Guaymi
de Osa with Altos de San Antonio, Térraba, Zapatén and Salitre still
pending. Progress was also made in the census of properties, with the
aim of identifying non-indigenous occupants. They managed to com-
plete the census in Cabagra (525 plots), Guatuso (447 plots) and China
Kicha (17 plots). Progress was also made in Kékoldi and Salitre but the
rest are pending. If the process of regularisation and restructuring of
indigenous lands is to be completed, the budget assigned by INDER to
this activity will need to be maintained for at least five more years and
the studies will need to be backed up with concrete actions of land re-
covery, compensation of third-party rights holders and consideration of
the rights of illegal tenants.?

Affirmative action for indigenous peoples

The University of Costa Rica has since 2014 been developing an institu-
tional plan that seeks to promote and ensure the admission and contin-
uation of students from indigenous peoples and territories throughout
the country in university. The plan consists of providing academic sup-
port to students in the 10* and 11*" years of secondary school, advice



n3 Mexico & Central America

and support during the admissions process, monitoring to help them to
remain in university and strategies that respond to the specific cultural
needs of each indigenous people. In 2017, the university was involved in
mentoring some 400 students in the 10" and 11t years. These students
came from the following schools: Kabebata Rural High School, Cabagra
Rural High School, Ujarrds Indigenous High School, Yimba Cajc Rural
High School, Salitre Rural High School, Yeri Rural High School, La Caso-
na Rural High School, Sepecue Indigenous Academic College, Useklar
Rural High School, China Kicha Rural High School, and Coroma Rural
High School. The above breakdown of schools shows that the pro-
gramme is working with the Bribri, Cabécar, Ngébe and Brunca peoples
and has a presence in the Bribri and Cabécar territories of Talamanca,
and the Cabécar territories of Ujarras, Salitre, Cabagra, Yimba Cajc, La
Casona and Chirripd. The support actions that seek to ensure that new
indigenous students remain in university are taking place in all of the
university's faculties. In 2017, this work was undertaken with 32 new stu-
dents coming from indigenous peoples and territories.®

Evaluation and outlook for 2018

The situation of indigenous rights in 2017 was in practice no different
from that of previous years. However, for the first time in decades, the
Rural Development Institute took up its institutional responsibilities for
the regularisation of indigenous lands and the Ministry of the Presiden-
cy, together with the indigenous territories and the National Indigenous
Committee of Costa Rica, drew up a proposed consultation mechanism
that should form the object of a Presidential Degree in 2018.

It should be noted that, during the presidential and legislative elec-
tions to be held in February 2018, of the 10 political parties that are pre-
senting proposals on indigenous peoples within their government plan,
only one is undertaking to promote the Law on Autonomous Develop-
ment of Indigenous Peoples and three contain structural proposals re-
lated to the land, territory and defence of indigenous culture and rights.*
The rest limit their perspectives to a paternalistic form of welfare.
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Notes and references

1. Interviews with Clementino Villanueva, executive director of CONAI, Alvaro
Paniagua and Marjorie Herrera, Defensoria de los Habitantes.
2. Interview with Jimmy Garita, Institute for Rural Development, 2018.

o

Contribution of Johnny Arias Aguilar, University of Costa Rica, 2018.
4, Source: Systematisation of the political parties’ proposals on indigenous

peoples by Geyner Blanco.

Carlos Camacho-Nassar, anthropologist and geographer, member of
the Observatory on Indigenous Rights and Climate Change. He has con-
ducted studies into indigenous rights, particularly consultation, indige-
nous territories and associated conflicts in South America, Mexico,
Central America and the Caribbean. He has authored various publica-
tions on the issue.
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PANAMA

According to the 2010 national census, the seven Indigenous
peoples of Panama (Ngabe, Buglé, Guna or Dule, Embera,
Wounaan, Bri bri, and Naso Tjérdi) represent 12% of the Pana-
manian population (417,559 inhabitants). The indigenous peo-
ples have the following five comarcas (regions) recognized by
independent laws and based on their constitutional rights:
Guna Yala (1938), Embera-Wounaan (Cémaco and Sambu)
(1983), Guna de Madungandi (1996), Ngabe-Buglé (1997), and
Guna de Wargandi (2000), which comprise a total of almost
1.7 million hectares. The Afro-descendent population does not
claim their rights as collective subjects.

Since 2008 there has been a new mode for attaining title
to collective lands: Law 72, which establishes the special pro-
cedure for awarding collective ownership of lands of the indig-
enous peoples that are not within the comarcas! To date only
five territories have been granted title through that law. Those
territories were also excluded from what are actually the tradi-
tional territories. It is estimated that once the title granting
process for collective lands is finalized, more than 2.5 million
hectares will be recognized as being under collective land
ownership. This, in turn, corresponds to the majority of the for-
est vegetation in the country. Several protected areas have
been established in these territories, the majority without
consultation or consent from the indigenous peoples. The
lack of title granting to 25 territories is urgent, given the fact
that this is an effective mechanism for preserving forest ar-
eas in Panama, where the level of deforestation over the past
10 years has been approximately 16,000 hectares per year. In-
digenous peoples are organized in representative congresses
and councils affiliated with the National Coordinating Body of
Indigenous Peoples of Panama (COONAPIP).?

Since 2010, the Government has announced many times
that it would ratify Convention 169 (ILO), yet its ratification still
remains pending.
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principal issue in the struggle of the indigenous peoples of Pan-

ama. Through Law 72 of 2008, five cases of collective owner-
ship of lands have been recognized: Cafia Blanca and Puerto Lara of the
Wounaan in the province of Darién, Piriati Embera and Ipeti Embera in
the province of Panama, and Arimae Emberd in the province of Darién.
Still awaiting legal recognition are another 24 collective territories
through that same Law 72, as well as one comarca, that of Naso Tjérdi.

An ever-present risk in the second half of 2017 paralyzed all ad-
vances in the title-granting process: The Ministry of the Environment
asserted that the granting of favourable opinions for awards of collec-
tive lands would be based on Articles 12 and 62 of the Forestry Act and
its regulation when the polygons requested by such communities over-
lap with protected areas. The Ministry supported its stance based on
the principle of strict legality, consecrated by Article 18 of the Constitu-
tion. A draft Resolution of the Secretariat General is now on the desk of
the Minister of the Environment. That document has been worked on
and analysed by the Expanded Indigenous Technical Committee to-
gether with the legal advisors of the Ministry of the Environment, within
the planning framework for the REDD+ Panama National Strategy. At
the close of year 2017, the Ministry of the Environment had yet to give
the National Lands Administration Authority (ANATI) approval to allow
collective lands to be awarded when the polygons requested by the
communities overlap with protected areas.

On 4 August 2017, the Association of Indigenous Attorneys of Pan-
ama (CAIP), acting on behalf and in representation of the General Con-
gress of Collective Embera and Wounaan Lands (CGTCEW), filed a peti-
tion with the Ministry of the Environment, in the exercise of the right to
petition, consecrated by Article 41° of the Constitution and developed
by Articles 40 et seq. of Law 38 of 2000. The petition requested that the
Ministry of the Environment approve the award process for special col-
lective indigenous ownership.

M ore than ever this year, the matter of territoriality has been the

The petition to the Ministry of the Environment

By the Ministry of Environment. In a note issued on 31 March 2017, the
former Minister of the Environment sent a request for consultation to
the Honourable Attorney General of the Administration, with the follow-
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ing content: “Request for consultation in relation to whether Law 72% of
23 December 2008 needs to be amended in order to permit the grant-
ing of an opinion in favour of awarding collective lands to indigenous
communities on polygons that overlap Protected Areas.”

In the legal foundation part, it says that: “The Ministry of the Envi-
ronment considers that Article 258(5) of the Constitution —developed
by Articles 51 of the Consolidated General Environmental Act, Article 10
of the Law on Title Granting for Islands and Coasts, and other concord-
ant provisions of the Forestry Act, the Wildlife Act, and the General En-
vironmental Act- does not establish any exception whatsoever to the
absolute nature of protected areas as public property of the State. The
Ministry of the Environment also considered that the Collective Indige-
nous Lands Act is not a special norm regarding public property of the
State in general or regarding protected areas in particular. For the Min-
istry of the Environment it was thus clear that Article 13° of Law 72 of
2008 on Collective Indigenous Lands does not empower any authority
to ignore the clear text of the constitutional and statutory norms that
grant protected areas the nature of public property, since that provision
does not exclude the overlapping polygons.”

By the Office of the Attorney General: The Response to the Request
for Consultation was dated 26 June 2017. The response took 115 days to
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be issued, even though the law in such cases grants a maximum of 30
days. It was short and curt: “In relation to the questions posed, the opin-
ion of the Administration’s Office of the Attorney General is that the Pan-
amanian State, through the Ministry of Foreign Affairs, must request ad-
vice on the matter from the Inter-American Commission on Human
Rights or the Inter-American Court of Human Rights, as bodies with com-
petent jurisdiction to hear matters related to fulfilment of the commit-
ments undertaken by the State parties to the Convention, particularly on
possible incompatibility between Domestic Law and International Law
with respect to Articles 41 and 64 of Law 15 of 28 October 1977 and with
respect to the award of collective lands to indigenous communities when
the same overlap with protected areas.” The Office of the Attorney Gener-
al focused, on the one hand, on the duty to comply with the judgment of
14 October 2014, issued by Inter-American Court of Human Rights (CIDH),
"“Case of the Kuna Indigenous Peoples of Madungandi and Embera Indig-
enous People of Bayano and their members v. Panama,” and, on the oth-
er, on events occurring subsequent to those judgments of 14 October
2014, where Panama continues to be summoned to the CIDH (years 2015
and 2016), due to the position taken bthe Ministry of the Environment,
which is acting as part of the representation of the Panamanian State.

Action taken by the indigenous traditional authorities

In the month of October, the traditional spokesperson, jointly with his
caciques, kings, bulu, and sagladummagan colleagues, signed a letter®
addressed to the president of the Republic of Panama in which they re-
minded him of the following: 1) The Ministry of the Environment has not
granted the favourable opinion for the collective title-granting process;
2) The ANATI has not established the roadmap for processing the legis-
lative bill for the Naso Tjérdi Comarca Act before the National House of
Representatives, and for the Adjoining Areas of the Ngabe-Bugle Co-
marca; 3) the judgment of the Inter-American Court of 2014 has not been
complied with through the review stage on third-party land ownership
(saneamiento) for the indigenous comarcas and collective titles on lands
invaded by exogenous settlers, and 4) the incorporation of the location
codes for the comarcas and collective titles has not been established in
the public registry. Thus, the traditional authorities of the 11 structures
"will not participate in and will not approve the REDD+ strategy.”
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The Resolution awaits the signature of the Minister of
Environment

As a product of the joint work between the Expanded Indigenous Tech-
nical Commission (Legal), the team from the Environmental Quality
Protection Service (DIPROCA), and the legal team comprised by the
Protected Areas and Wildlife Service (DAPVS), the Directorate of Ad-
ministration of Environmental Information Systems (DASIAM) and
REDD+, and the National Roundtable created to propose the language
for the National REDD+ Panama Strategy, meetings were also held in
response to pressure from the authorities of the indigenous peoples of
Panama regarding territorial security. As result of the dialogue and par-
ticipation, a Resolution was drafted,” which ruled on the petition that
had been filed on 4 August 2017 and supplemented on 8 September
2017 by the Association of Indigenous Attorneys of Panama of the Gen-
eral Congress of Collective Emberd and Wounaan Lands (CGTCEW). The
resolution was drafted by Félix Wing Solis, General Secretary of the Min-
istry of the Environment and was addressed to Emilio Sempris, Acting
Minister (now Minister) of the Ministry of the Environment. After a metic-
ulous analysis, the resolution concludes “that it is legally viable for the
Ministry of the Environment to grant approval for the ANATI to award the
lands traditionally occupied by the indigenous peoples” whose poly-
gons overlap protected areas, but provided that said occupation is
proven to the satisfaction of the Ministry of the Environment. By virtue
of the foregoing, said office found that it was proper to accede to what
was requested by the traditional authorities of the indigenous peoples.
Shortly thereafter, after Félix Wing was fired.

Convention 169 in the hands of the Minister of
Foreign Affairs and Vice President of the Republic

In the framework of the second meeting of the Planning and Coordination
Commission of the forum of congresses and councils of the indigenous
peoples of Panama, an expanded training was conducted both for the tra-
ditional spokesperson and for other members regarding ILO Convention
169. The opinion held by the Ministers of Government as of 1993 and up
until today were examined regarding the inadvisability of ratifying Con-
vention 169, which they based on the following phrases and assertions:
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"Public power only emanates from the People.” In other words, ac-
cording to the State and the Government of Panama, only one people's
existence is constitutionally recognized throughout the territory of the
Republic. The Constitution itself, according to them, prohibits “immuni-
ties and privileges.”

The Constitution at no time uses the term “People” to refer to in-
digenous communities.

The use of the term “populations” does not exclude or ignore the
characteristics of autochthonous identity, applicable to the indigenous
community.

As a consequence, they (one government administration after an-
other), have concluded that “the definition of “people” posed by the
Convention “is not compatible with our constitutional system,” because
in our national territory there is only one people, the “Panamanian peo-
ple,” and the indigenous communities are nothing more than an ethnic
group of the Panamanian people. The contrary “would be an attempt at
creating an autonomous territorial division of the Panamanian jurisdic-
tion that, from any point of view, is incompatible with the legal, political,
and constitutional system of the Panamanian State.”

On the other hand, the government administrations consider ratifi-
cation of ILO Convention 169 to be inadvisable given that Part Il of the
Convention regarding “lands” contains provisions that could create se-
rious problems with the peasant communities that jointly inhabit lands
reserved for indigenous communities. Therefore, they proposed “if
there is an urgent, inevitable concern... on the part of the indigenous
communities... they will consider the possibility of drafting a law that
will provide a concrete framework for response to their particular situa-
tion, for whose drafting the pertinent appropriate state entities would
be consulted in relation to the issues inherent to their functions, thus
eliminating possible conflicts in the functionality of our political, eco-
nomic, legal, and administrative system.”

Very recently, after the current president of the Republic committed
to ratifying ILO Convention 169 on 30 September of last year (2016), the
Vice-Ministry Advisory Group on Multilateral Affairs and Cooperation of the
Ministry of Foreign Affairs of Panama stated that “prior to commencing the
ratification process, it is necessary to strengthen institutionality and gov-
ernance and take the following recommmendations into account:® Institu-
tionality and governance; Education on the rights and duties of the indige-
nous peoples; Collaboration of the ILO and International cooperation.
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At almost the close of October 2017, an indigenous commission
was officially established, comprised by COONAPIP and the Forum of
the 12 structures, accompanied by the Ombudsman'’s Office. The role of
the indigenous peoples in the inter-ministerial commission of the State
was that of an interlocutor, with the objective of developing strategies.

The indigenous peoples have understood that what is involved is
no longer a technical matter or one of advisability of ratifying ILO Con-
vention 169. Rather, what is involved is an overt act of lack of political
will. One could say that it marks the line in the sand of the Panamanian
State’s discrimination towards the indigenous peoples of Panama. Cur-
rently, the interests of the national government are focused on the car-
bon market and the swapping of debt for nature. Where are the forests?
These exist precisely in the spaces where the indigenous peoples live, in
the spaces that the indigenous peoples inhabit. That is why the collec-
tive territories are coveted.

A “circus” has been created in the inter-institutional commission
that is addressing the case of ratification of Convention 169. In order to
delay and divert attention from the ratification of Convention 169, the
country’s Ministry of Foreign Affairs demanded that the indigenous
peoples certify who is their “legitimate representative in the negotia-
tions.” The national coordinating body of the indigenous peoples of
Panama (COONAPIP) attempted to send names of its members, certi-
fying that they are the representatives of the indigenous peoples. But
the Vice-Ministry of Indigenous Affairs of the Ministry of Government
was not much in agreement, and requested the representatives be in-
vited from each congress and council. In other words, it advocated for
the participation of the 12 structures of the indigenous peoples, alleging
that it could thereby certify the representativity of each of them in the
negotiations. Nonetheless, the year closed without the Ministry of For-
eign Affairs having convened the 12 structures of the indigenous peoples.

Dialogue and work with authorities of the states

An avenue for dialogue was opened between the authorities of the
states and the traditional authorities of the eleven structures (Gunaya-
la, the only one initially out of the negotiations on REDD+, had already
withdrawn years prior) in the framework of drafting the National Climate
Change Strategy (REDD+). The Minister of the Environment participated
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in these meetings, and was requested to discuss the issue of territorial
security in the working group with the National Lands Administration
Authority (ANATI), the Vice-Ministry of Indigenous Affairs, and the Min-
istry of the Presidency, among others. Through this avenue, the indige-
nous peoples submitted the claims comprising their 19 demand points.?
Some issues considered are: granting of title for collective territories,
ratification of Convention 169, and resolution of land tenancy conflicts
with third persons within the comarcas and collective lands.

The indigenous movement seeks to renew its
strategy of unity

The current focus for indigenous peoples is on territorial governance,
concentrating on the management of their territorial resources; institu-
tionality of territorial authorities; collective legal security; a vision of the
future; and a development model of their own (plan of life). That model
would look inward, with an endogenous economic development pro-
cess and sustained management of territorial resources (mother earth);
indigenous education; traditional healthcare, and safe transportation.
At the same time, it would look outward, in terms of political engage-
ment based on collective rights; a proactive attitude in favour of collec-
tive rights; self-defence and negotiations vis-a-vis third parties, other
governments, and NGOs; and inclusive collective participation in other
political spaces through their own institutions.

Office of Title Granting and Territorial Defence

The Office of Title Granting and Territorial Defence of the indigenous
peoples of Panama, located in Ciudad del Saber, opened its offices in
the second half of 2017 as a platform for accompanying the traditional
authorities in their territorial management. It has a Meeting Room that
the traditional authorities themselves made use of for planning, coordi-
nation, and communication. It was also gathering place for the GEOIn-
digena technicians (a group of young professionals who support the
traditional authorities in drawing up community territorial maps with
the use of earth observation technology). Special support has been giv-
en to the Nurdargana area of the Gunayala Comarca, to the Embera jua
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So territory (Corazdn Territory) situated in the watershed of the Panama
Canal, and to the Ancestral Tule Territory of Tagarkunyal of the Paya and
Pldcuro communities in the province of Darién, among others.

Participation of youth

The youth of the Gunayala Comarca spoke loudly and clearly in favour of
all the youth of the indigenous peoples of Panama. In their first regular
meeting,”® called by the Guna General Congress, they approved several
resolutions, among them:

. Creation of the Guna youth training school, whose plans include
the teaching of Guna history, medicinal treatments, traditional
knowledge in general, and political formation as future leaders.

. Use of traditional dress.

. Request to show a greater interest in meeting and conversing with
youth.

. Creation of a youth commission to support the Secretariat of Terri-
torial Defence and participate in the activities that are carried out.

Notes and References

1. Enacted in 2008 and regulated through Executive Decree No. 223 of 29 June 2010.

2.  The number of councils and congresses affiliated with COONAPIP actually
varies depending upon the topics decided upon to be addressed there, and the
level of representativity perceived by the authorities of each territory/people in
the various different political situations. At the end of 2016, the following
councils and congresses were not involved in the COONAPIP dynamic:
Congress of the Guna Yala Comarca, Guna Congress of the Madungandi
Comarca, Wounaan Congress, General Embera Congress of Alto Bayano, and
General Naso Tjérdi Council.

3. Every person has a right to submit respectful petitions and complaints to
public servants on the grounds of social or private interest, and to obtain a
prompt resolution. The public servant to whom a petition, request for
consultation, or complaint is submitted must resolve the same within a term of
thirty days. The law will indicate the penalties that correspond in case of a
violation of this norm.

4, Republic of Panama. National Assembly. Legislation of the Republic of
Panama. Law No. 72 of 23 December 2008, which establishes the special
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procedure for awarding collective land ownership to Indigenous Peoples who
are not within the comarcas. Official Gazette 26193. Page 3.

Article 13 of Law 72 of 2008 states verbatim: “The National Environmental
Authority shall coordinate with the traditional authorities of each community on
actions and strategies for executing a plan of sustainable use of natural
resources and community development in the event that the lands are
recognized as part of the National System of Protected Areas.” This is the only
article that relates the granting of title on collective lands to the National System
of Protected Areas. Nonetheless, its interpretation has been very ambiguous and
polemicized, and the award of collective territories ceased to advance
throughout the year 2017.

Letter. Panama City, 10 October 2017, sent to Juan Carlos Varela, Constitutional
President of Panama, received at his office, Presidency of the Republic.
Documents Administration 12/October/17. Time 2:25 pm.

Ministry of the Environment. MEMORANDUM SG-012-2017. To: Emilio Sempris,
Acting Minister (now Minister) From: Félix Wing Solis, Secretary General. 3
October 2017. Page 24.

Questions and recommendations sheet. 2016. Alejandro |. Mendoza Gantes.
Advisor to the Vice-Minister of the Vice-Ministry of Multilateral Affairs and
Cooperation. Ministry of Foreign Affairs.

The 19 demand points of the indigenous peoples of Panama are:

. Plan for participation of the indigenous peoples in all processes of REDD+
Panama (based on equality, transparency, and respect)

. Evaluate collective territorial rights over the lands and natural resources
of the indigenous peoples in the REDD+ document.

. Promote treaties and international instruments on indigenous peoples,

analyzing ILO Convention 169 and the United Nations Declaration on the
Rights of the Indigenous Peoples.

. Plan for strengthening the General Indigenous Congresses and Councils.

. Training of indigenous technical professionals and traditional scientists.

. Review, analysis, and improvement of norms regarding indigenous rights
in national laws.

. Legal certainty for Indigenous Territories. Overlapping of territories and
lands.

. Environmental Management / Protection of Mother Earth and natural re-
sources: COONAPIP, COMARCAS AND CONGRESSES AND COUNCILS

. 10. Free, Prior, and Informed Consent (FPIC) of Indigenous Peoples, us-
ing their own mechanisms (dissemination, reference to international
instruments)

. Communication and coordination of activities in indigenous areas:
COONAPIP

. Legal recognition of the existence of the forest zone in indigenous co-

marcas and territories as collective property.
. Administration of forests. Forestry activities must have the approval of
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10.

the indigenous peoples.

The development of Buen Vivir (“Good Living”) / Equitable distribution of
the benefits.

Strengthen respect for the internal governance and administration of the
indigenous peoples.

Establish ongoing monitoring and evaluation of any actions to be carried
out regarding REDD+ among the indigenous peoples.

Pay special attention to the issue of the protection of Medicinal Plants.
Food sovereignty for indigenous peoples.

Recognition and validation of the methodological instruments of Balu
Wala for the process of consultation with the Indigenous Peoples.

General Congress of Guna Youth, 24 to 27 August 2017, in the community of
Mammidub, Gunayala Comarca. Resolutions No. 1, 2, 3, 4, 5, and 6.

Heraclio Lépez Herndndez (Surub), advisor and coordinator of con-
gresses and councils of the indigenous peoples of Panama in matters of
territorial governance and defence.
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The indigenous population of Colombia, according to official
data, is currently 1,500,000 persons, which represents 3.43% of
the national population. 78.6% of the country’s indigenous
population is concentrated in rural zones and 21.4% in urban
zones. Out of the total indigenous population registered in Co-
lombia in the year 2005, 796,916 inhabited reserves (57.2 % of
the indigenous population). Growth in the indigenous popula-
tionin recent years is notable, since in the year 1993 the indige-
nous population represented a mere 1.6% of the national total.

The great majority of the indigenous population is affili-
ated with the National Indigenous Organization of Colombia
(ONIC), which brings together 80% of Colombia’s indigenous
population, equivalent to 1,394,202 persons and 335,784
families, grouped into 49 regional associations and 530 affili-
ated reserves.! ONIC is also one of the principal players in the
negotiation and implementation of the final peace accord in
Colombia.

The Constitution of 1991 recognized the fundamental
rights of indigenous peoples and ratified ILO Convention 169
(currently Law 21 of 1991). In 2009, Colombia supported the
United Nations Declaration on the Rights of Indigenous Peo-
ples. With Order 004 of 2009, the Constitutional Court man-
dated that the State protect 34 indigenous peoples at risk of
disappearance due to the armed conflict, and qualified that
situation as “a state of unconstitutional things.” In addition,
President Juan Manuel Santos signed Decree 1953 of 7 Octo-
ber 2014, which creates a special regime to implement the
administration of the indigenous peoples’ own systems in
their territories. For its part, the Congress issued the Organic
Law on Territorial Zoning, which will define relations and coor-
dination between indigenous territorial entities and the mu-
nicipalities and departments.

In December 2016 the negotiations culminated between
the government of President Santos and the Revolutionary
Armed Forces of Colombia (FARC) to end an armed conflict
that had lasted half a century and that drove many peasant,
indigenous, and Afro-Colombian families out of their territories.
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olombia has been immersed in armed internal conflict since the

1960s. The indigenous peoples of this territory, however, have

been builders of peace processes as of more than 500 years
ago, when violence arrived in their territories. They have been pillaged,
torn from their places of origin, and exterminated in the colonizing pro-
cess. With this in mind, it is imperative to state that the indigenous peo-
ples continue committing and contributing to peace processes such as
the current one between the National Government and the Revolution-
ary Armed Forces of Colombia (FARC) and the People's Army (EP).

This process commenced on 12 February 2012 and culminated
with the final accord announced on 24 August 2016. The accord was
placed on the ballot for a referendum on 2 October of the same year. As
a consequence of the victory of a “No” vote in that plebiscite, the ac-
cord was renegotiated, making it possible to include proposals from
different sectors. This resulted in a concerted content, signed on 24 No-
vember 2016. Yet the national government did not invite the ethnic
groups to participate in the peace negotiation process, despite the fact
that the indigenous peoples and Afro-descendants of Colombia have
been considering how they should participate ever since the year 2012.
With that as a background, on 7 March 2016 an ethnic commission was
created, named “Ethnic Commission for Peace and Defense of Territo-
rial Rights” comprised by various indigenous and Afro-Colombian or-
ganizations, among which ONIC played a leading role through its Chief
Council Member, Luis Fernando Arias.

This ethnic commission, after engaging in intense processes of
mobilization and networking with international entities, urged the Co-
lombian government to grant political participation through the inclu-
sion of an Ethnic Chapter? in Point 6.2 of the Final Peace Accord. With
this, the indigenous and Afro-Colombian authorities advocated for their
political, economic, social, and cultural rights, and for their constitu-
tional right that “Peace is a right and a duty whose fulfillment is manda-
tory,” raising the hope that the ethnic peoples will attain a stable and
lasting peace in their territories.

The Final Peace Accord is structured in six points: 1. Integral Agrar-
ian Development, 2. Political Participation, 3. End of the Conflict, 4.
Solution to the Problem of lllicit Drugs, 5. Victims and 6. Implementa-
tion, Verification, and Approval through Referendum. Point 6.2 includes
the ethnic chapter, which is cross-cutting for all points of the peace
agenda, given that: “We, the ethnic peoples, have contributed to build-
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ing a sustainable and lasting peace, as well as to progress, to the eco-
nomic and social development of the country (...) while enduring histor-
ic conditions of injustice; therefore guarantees must be promoted for
the full exercise of our human and collective rights in the framework of
our aspirations, interests, and world views.” The Final Peace Accord al-
so contains certain principles regarding self-determination, autonomy,
and self-governance; participation; recognition of ancestral practices;
and rights to one’s lands, territories and resources; among other as-
pects. Finally, it includes certain safeguards, guaranteeing the right to
free, prior, and informed consultation and consent; the incorporation of
a cross-cutting approach to ethnicity, gender, women, families, and
generations, and states that under no circumstances shall the accords
be implemented to the detriment of their rights.

Can the Colombian government comply with the
agreement?

With the understanding that this concerted document is structured
around the six points mentioned above, it is reasonable for indige-
nous, ethnic, and civil society organizations in general to ask them-
selves: Is it possible for the Colombian government to comply with
what is established in the final peace accord, without undermining
other agreements already made? That doubt is well-founded, given
that between the year 1996 and 2016 (and according to official figures
from the Permanent Working Group for Concertation of Indigenous
Peoples and Organizations)* the government has had a 97% noncom-
pliance rate with the indigenous peoples with respect to public poli-
cies, and that out of the 1,449 agreements registered, 63% corre-
sponded to public policies.

It is clearly apparent that the legislative agenda for implementa-
tion of the peace accord has dodged these central points of the indige-
nous agenda, thus violating indigenous rights. This raises concerns,
since these are agreements resulting from the direct, historic needs of
the peoples in their territories.

The final peace accord commits to fulfill the following six points:

. Point 1. Integral Rural Reform: Political reforms will be made to en-
sure an integral development of the countryside, guaranteeing an
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ethnic perspective, collective property, legal certainty for lands,
the creation of a land fund, and implementation of the Develop-
ment Plans with a Territorial Approach, which must contemplate
mechanisms for prior consultation.

Point 2. Political Participation: Full political participation shall
be ensured for all aspects of the implementation framework,
both on the issue of policy reform and on that of Special Interim
Peace Zones.

Point 3. Guarantees of Security: Security shall be provided to indi-
viduals and to organizations that are human rights defenders, so
that they may carry out their work in the territories, bearing in mind
the ethnic perspectives on security, such as that of the ONIC Indig-
enous National Guard.

Point 4. Solution to lllicit Drugs: The National Integral Program
for Substitution of lllicitly Used Crops shall be implemented,
which shall be agreed upon with the communities, respecting
and protecting the cultural use and consumption of traditional
plants. In addition, Comprehensive Community and Municipal
Plans for Replacement and Alternative Development shall be de-
veloped. It is also important to stress that the eradication of illic-
itly used crops shall be manual, and that a landmine removal and
cleaning program shall be implemented in the areas of the indig-
enous territories affected by anti-personnel mines and unex-
ploded munitions.

Point 5. Victims of the Armed Conflict: The truth, justice, repara-
tions, and non- repetition system shall be created, comprised by
the Truth Commission, the Search for Disappeared Persons Unit,
and the Special Peace Jurisdiction. All of them must adopt an eth-
nic approach, respecting the decision-making functions of the tra-
ditional authorities, and respecting consultation in the determina-
tion of these mechanisms, in keeping with their jurisdictional au-
thority. Therefore, the Special Jurisdiction for Peace must take into
account the mechanisms for coordinating with the special indige-
nous jurisdiction.

Point 6. Implementation and Verification: The Special High Level
Body with Ethnic Peoples is created for follow-up on implementation
of the ethnic chapter in the final accord. This body shall be consulta-
tive, representative, and shall act as a voice with the Commission for
Follow-up, Promotion, and Verification of the Final Peace Accord.
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Based on the foregoing, the Colombian government, with the purpose of
guaranteeing implementation and compliance with the peace accord,
developed a legal framework through Legislative Act No. 1 of 2016. That
Act creates a special legislative procedure for peace through two legal
instruments. One of them provides for the processing of legislative acts
and statutes introduced by the government. The other grants powers to
the President of the Republic to issue decrees with force of law.

Prior consultation violated

For the country’s indigenous peoples, it is painful to note the violations
of the fundamental right to free, prior, and informed consultation and
consent and the poor rate of compliance with the accords to date. This
is demonstrated by the fact that the Colombian government provided
just one option for political participation, through the fast track consul-
tation mechanism,® which had to be implemented through a methodo-
logical route developed in five steps, distributed over 10 days. In the
framework of this process, it should be noted that out of a total of 85
proposals for legislation to be introduced to the Congress issued by the
President of the Republic under the powers granted to him in Legisla-
tive Act10f 2016, 55 were identified as involving indigenous peoples. Of
these, on 25 that should have been mandatorily submitted to a prior
consultation process, that process did not take place. As a result, only
five proposals were brought before the Permanent Working Group for
Concertation of Indigenous Peoples and Organizations.

These figures speak for themselves, evidencing the violation of hu-
man rights and the difficulty that the government has in complying with
truly inclusive, democratic processes for civil society, who were margin-
alized throughout the negotiation process. Clear and troubling exam-
ples include the failure to define a framework implementation plan with
measurement indicators evidencing the ethnic approach in disaggre-
gated form. Also, as expressed by the general evaluation that the Na-
tional Indigenous Organization of Colombia conducted of the fast track
process, flaws in the implementation are seenin the fact that the volun-
tary and collective agreements for substitution of crops of illicit use
have already commenced, but without formulating the national Integral
Rural Reform plans (health, education, housing, electrification, tertiary
roads, food, labor formalization, etc.) or the implementation in practice
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of formalization and access to lands. Spaces of participation for the
victims have yet to be defined in the Integral Truth, Justice, and Repara-
tions System. Also pending is the reform of the law on victims and res-
titution of lands, as well as the Special Jurisdiction for Peace. And pro-
cedural and material guarantees have yet to be established for partici-
pation of the victims, among many other gaps for fulfilling the final
peace accord.

With respect to compliance by the FARC — EP, despite the various
different positions taken by civil society, it is evident that there has been
significant compliance. They have ceased hostilities and turned in
weapons. In addition, among several other good-faith actions, they
have indicated the location of the “caletas” (hidden stashes of dollars);
the removal of landmines has started; they have facilitated processes
for reincorporation into civil society; have commenced the truth and
pardon process; and have founded their political party.

Increased political violence in indigenous territories

Even with the understanding that the FARC has made it possible for the
indigenous territories to be available for peace building, the problem of
political violence continues in many of those territories, especially in
Narifio, Northern Santander, Choco, Antioquia, Cdrdoba, Valle, Cauca,
and Caquet4, which are places where paramilitary forces have occupied
strategic territorial spaces in order to maintain control of the territory and
the population so as to further their ideals as an armed outlaw group.

This has generated displacement, threats, and murders of indige-
nous leaders —both men and women—, as well as other social leaders
in rural zones. In 2017, in the framework of the peace process, it resulted
in 45 indigenous persons being murdered, 122 indigenous persons
threatened, 827 indigenous persons taken prisoner, 3800 indigenous
persons displaced, and 10 forced recruitments of indigenous persons,
according to documentation of the ONIC.¢

International support and challenges

In the peace process, accompaniment by international entities has
been fundamental. The government of the United States of America, in



134 IWGIA - The Indigenous World - 2018

alliance with the Afro-Colombian peoples, opened the way for political
engagement to incorporate the ethnic chapter. This, along with the par-
ticipation of the United Nations and of the Mission to Support the Peace
Process in Colombia/Organization of American States (MAPP/OAS)
throughout the process, have been basic, key elements for verification
and follow-up of the peace process.

Colombia and its government are at a decisive stage for the final
accord to move from being mere words on paper and come to life in the
implementation phase. For that, it is of the utmost importance to gen-
erate pedagogic processes that can lead to changes in both civil socie-
ty and in institutions, through which the national government will have
the capacity to respond in a timely fashion to the demands of society in
a democratic and inclusive fashion.

ONIC, together with the other indigenous organizations of the
country and the national government, faces the challenge of joining
forces for fulfillment of the peace accords.

At the same time, the indigenous organizations will continue the
process of demanding the rights that have been and are being denied
them. And they will accomplish that by strengthening their own govern-
ment structures and by generating organizational capacities among
their bases for administering this implementation process.
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VENEZUELA
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Official estimates indicate that indigenous peoples comprise
approximately 2.8% of Venezuela's total population (approxi-
mately 32 million inhabitants). Others, however, believe that the
indigenous population is larger, perhaps surpassing one and a
half million. The indigenous population is distributed over more
than 40 peoples, including the Akawayo, Amorua, Aid, Arawak,
Arutani, Ayaman, Baniva, Baré, Bari, Caquetio, Cumanagoto,
Chaima, E'fiepa, Gayon, Guanono, Hoti, ilnga, Japreria, Jirajara,
Jivi, Kari'fia, Kubeo, Kuiva, Kurripako, Mako, Makushi, Nengatu,
Pemadn, Piapoko, Piritu, Puinave, Pumé, Saliva, Sdnema, Sapé,
Timoto-cuica, Waikeri, Wanai, Wapishana, Warao, Warekena,
Wayuu, Uwottlja, Yanomami, Yavarana, Ye'kuana and Yukpa.
They are mainly distributed in the states of Zulia, Amazonas,
Bolivar, Delta Amacuro, Anzoategui, Sucre, and Apure. Some of
these areas are shared with Brazil, Colombia, and Guyana. Indig-
enous territories and protected areas, which in large measure
overlap cover almost 50% of the national territory.

Venezuela has included indigenous rights in its Constitu-
tion, starting with the consecration of the right to territory as a
fundamental requirement for the fulfillment of differentiated
rights. The Constitution approved in 1999 recognizes the multi-
ethnic, pluricultural, and multilingual character of Venezuelan
society. In 2001, the Venezuelan government ratified ILO Con-
vention 169, and in 2005 it enacted the Organic Law on Indige-
nous Peoples and Communities, whose point of reference was
that international convention. The Venezuelan State has also
enacted a series of laws directly developing the rights of con-
stitutionally recognized indigenous peoples. Among them, are
the Law on Demarcation and Guarantee of the Habitat and
Lands of Indigenous Peoples (2001), the Organic Law on Indig-
enous Peoples and Communities (2005), the Indigenous Lan-
guages Act (2007), the Indigenous Peoples and Communities
Cultural Heritage Act (2009), and the Indigenous Craftspersons
Act (2009). In 2007 Venezuela voted in favor of the United Na-
tions Declaration on the Rights of the Indigenous Peoples and
created the Ministry of Popular Power for Indigenous Peoples
as part of the executive branch'’s cabinet.
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n the year 2017 Venezuelan society’s structural crisis deepened, as

the way of life shaped around the rentier petro-state/extractivist

model collapsed. This process was marked by both new and accen-
tuated trends, problems, and conflicts. The year saw a marked overex-
tension of norms and decrees regulating civic coexistence, coupled
with a continual undermining and violating of the bases and limits of
the formal economy. It also saw sustained deterioration of the social
fabric and increasing destabilization of the institutional framework. In
general, the conditions of life of the population worsened, with major
impacts in a wide range of realms. Of note was an increase in rates of
undernourishment and malnutrition, a worsening of health conditions,
deterioration of the health centers, a shortage of inputs for surgeries,
and for anti-retroviral treatments, dialysis and cancer treatments, as
well as an upturn in ilinesses such as diarrheas, diphtheria, HIV/AIDS,
and, most especially malaria. On an environmental plane, of special
note were the impacts generated by mining activities, especially in the
south of the country. Worth mention as particular manifestations of this
general situation were: hyperinflation levels (with the world’s highest in-
flation rate, surpassing 2000%);' an ever diminishing availability of
cash; a pronounced 15% decline in the GDP,? shortages of food and
medicines; deterioration of the infrastructure and of public services;
skyrocketing tensions in the labor realm; insurrectional protests lasting
four months, which left more than 120 dead or wounded; grave physical
harm and denunciations of severe human rights violations by contend-
ing stakeholders; street actions toward the end of the year principally
motived by the lack of food and medicines; a precarious monetary situ-
ation; and notable shortcomings in services such as electricity, potable
water, gas, public transportation, and care at health centers. Added to
all of that was an acute confrontation between different government
entities, marked by intense exchanges of accusations regarding the
breakdown of constitutionality, contempt of court, usurping of institu-
tional functions, and corruption. The Executive Branch and the Supreme
Court of Justice, on the one hand and the National Assembly and the
Office of the Attorney General of the Republic on the other, issued deci-
sions denying recognition to one another. The prosecutor general was
replaced; parliamentary immunity for members of the National Assem-
bly was rejected; and the President of the Republic called for a National
Constitutional Assembly, which was rejected by sectors of opposition
and dissident groups of the government alliance. A state of exception
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was even declared in order to adopt measures in the civil, economic,
military, penal, administrative, political, legal, social, and legislative
realms.? In this context an unprecedented number of Venezuelans mi-
grated to destinations in Brazil, Colombia, Ecuador, Chile, Peru, Pana-
ma, Spain, and the United States, where applications for asylum and
work permits by Venezuelan citizens sharply increased. The crisis envi-
ronment was topped off by a series of condemnations and sanctioning
measures adopted by governments of countries in the Americas and
Europe against officials of the national government. In this scenario,
though the immense population of Venezuela have been suffering from
the ravages of the grave situation, the Indigenous Peoples stand out
given their vulnerability and the extent to which they are affected.

Orinoco Mining Belt and indigenous rights

A clearly major component of the unprecedented worsening of the cri-
sis in Venezuela in 2017 was implementation of the Orinoco Mining Belt
megaproject, as the acute disputes unleashed in 2016 regarding its
current and potential impacts prolonged. It is worth remembering that
in February 2016 President Nicolds Maduro decreed the creation of the
“Orinoco Mining Belt” National Strategic Development Zone (an idea
that had already been announced by his predecessor in 2011), which en-
compasses a territory situated to the south of the Orinoco River, meas-
uring 111,843 km?in area.

The Orinoco Mining Belt overlaps with indigenous auto-demarcat-
ed territories, involving communities of the Pumé, Kari'fia, Pemon,
Sapé, Uruak Arutani, Hoti, E'fiepa, Mapoyo, Piaroa, Hiwi, Ye'kuana, and
Sanema peoples. It forms a part of what are called the dynamic mining
drivers, and is the eighth of 14 of them established by the government,
aimed at restoring and reinvigorating the country’s sluggish economy.
This megaproject has been promoted as a measure to bring order to the
disorderly mining activity taking place in the zone. With the wealth of
mineral deposits (gold, diamonds, coltan, iron, bauxite, etc.) offered as a
lure, national and foreign investors have established fly-by-night com-
panies to obtain greater advantages from this opportunity for doing
business with the Venezuelan State.

The Venezuelan Government announced that it has invited 150
Venezuelan and foreign companies in order to finance the large-scale
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mining project. So far a mere 16 have formalized agreements, while four
mixed companies have been created, only one of which has a visible
presence in the eastern zone of the Orinoco Mining Belt.

Several institutions, movements, organizations, and individuals
from the community, along with academic, professional, student, and
political sectors, and indigenous organizations, have denounced the
fact that this megaproject was designed and approved without en-
gaging in prior consultation with the indigenous peoples and com-
munities of the zone and without conducting environmental and so-
ciocultural impact assessments, which are obligatory per Article 120
of the Constitution. They have likewise underscored the profoundly
negative impacts that, in their opinion, will be generated by develop-
ment of the Orinoco Mining Belt at a social, cultural, labor, and eco-
logical level and in terms of national sovereignty.* Nonetheless, in
2017 the government stood firm in moving forward with the chal-
lenged endeavor.

In this regard, the following events stand out for the year 2017: The
first was the establishment on March 27 of Empresa Mixta Ecosocialis-
ta Siembra Minera, S.A. between Corporacién Venezolana de Mineria
and an affiliate of the Canadian company Gold Reserve. That Canadian
company has been accused of a history of pollution in Venezuela and
of waging an international campaign against the Venezuelan State, in
which ICSID eventually ruled in favor of the company. In that same
month of March, the Coordinator of Indigenous Organizations of the
Venezuelan Amazon (COAIM) and the Regional Organization of Indige-
nous Peoples of Amazonas (ORPIA) expressed great concern over the
effects of illegal mining and the continuing implementation of the Ori-
noco Mining Belt “which jeopardizes the country’s most important wa-
ter reserves.” On November 2, Luisa Ortega Diaz, known as the Prose-
cutor General in exile, filed an appeal for nullification and motion for
temporary injunction against the Mining Belt decree before the Su-
preme Court justices designated by the parliament. In that action, she
argued that the government is seeking to officialize civilian and mili-
tary mafia structures that are behind mineral exploitation in order to
benefit the interests of large companies. She also indicated the need
to protect the biodiversity of the zone and to ensure the survival of the
indigenous peoples who inhabit it but were never consulted. On No-
vember 27 the Popular Mining Council, which claims to have some
150,000 members, expressed its support for the Orinoco Mining Belt,
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which it qualified as "a chance for rational and responsible mining.”
That same day, the Law on the Tax Regime for the Sovereign Develop-
ment of the Orinoco Mining Belt was approved in a regular session of
the National Constitutional Assembly. On December 6 president
Nicolas Maduro approved permits to commence mining work in 23
communities of the Orinoco Mining Belt, covering a territorial exten-
sion of 3,409 km?. On December 7, at the National Assembly, the deaths
of 5 miners was denounced, who died when trapped in a gold mine of
the zone. On December 15, the National Assembly approved the report
prepared by a Mixed Commission on the creation of the “Orinoco Min-
ing Belt” National Strategic Development Zone, revoking the negotia-
tions being conducted by the Executive branch. During the final week
of the year the Minister for Ecological Mining Development, Victor Ca-
no, reported that the Orinoco Mining Belt in 2017 contributed a total of
8.5 tons of gold to the Central Bank of Venezuela.

It is also important to point out that in 2017 several investigations
and reports, among other sources, made mention of a notable increase
of the crime in the zone, enabled by a growing substitution of the gov-
ernment authorities with prison gang bosses, mafias, and organized
criminal groups, which benefit from illegal mining and impose their
rules through violence.

The mines are the scene of frequent accidents due to cave-ins.
This is coupled with murders and confrontations between illegal mining
bands. Sources also indicate that deforestation and the use of mercury
in mining activity, which continues to be carried out chaotically, is caus-
ing severe environmental damage to the soils, waters, fauna and flora,
while also violating the land rights of some 198 indigenous communi-
ties. Indeed, some of those communities have categorically opposed
the use of cyanide, promoted by the government as an allegedly eco-
logical alternative (the officially promoted form of organization of small
mining, which is the socialist mining brigades, continues using that
substance). The reports indicate that those most affected by this eco-
cide are the indigenous peoples and the ecosystems. Monitoring by NA-
SA determined that 200 hectares of forest were lost in the first six
months of 2017, equivalent to more than 141 soccer fields. Deforestation
and contamination due to mercury use have extended all the way to the
Canaima National Park.
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Creation of the Caura National Park

On March 22, 2017, the Executive branch announced the creation of the
Caura National Park in the Caura River basin, with the aim of protecting
the hydroelectric potential and biodiversity of the zone, as well as pro-
moting environmental restoration actions in response to the negative
effects of illegal mining. The new protected area was created and su-
perimposed on Zone 2 of the Mining Belt itself plus a 4-million hectare
polygon which, based on the Constitution of 1999 and the Indigenous
Peoples Act of 2005, has been claimed for several decades by the
Sanema and Ye'kwuana peoples as ancestral territory. The Caura Na-
tional Park is also the home of the Hoti ethnic group, the Afro-descend-
ant population of Aripao, and the criolla and mestiza communities that
arrived 60 years ago to inhabit Puerto Cabello del Caura, Trinchera and
Jabillal, on the banks of the Caura River.

The park, which measures a total of 7.5 million hectares, is current-
ly the largest park in Venezuela. Its creation has been supported by cer-
tain groups who identify themselves as environmentalists and declare
themselves to be pro-government. Nonetheless, voices from the scien-
tific and academic community, as well as organizations such as FUDE-
Cl, PROVITA, Wataniba, and PHY NATURA, and indigenous organiza-
tions such as the Kuyujani civil association, have indicated that the le-
gal requirements necessary for creation of the Caura National Park
have not been met. It is noteworthy that there has been no free, prior,
informed consultation with the indigenous peoples. Neither were the
legally required environmental studies submitted, which must also be
evaluated by the National Assembly. These critics agree, however, that
the zoning of the national park has the potential to fill gaps and overcome
technical faults, effectively address problems of illegal mining, armed
groups, prostitution, violence, and abuses by members of the military,
among other problems. Yet to accomplish that, they maintain that the
observations made by scientists and by leaders of the original peoples
must be taken into account in the Zoning Plan and Usage Regulation.®

Mining, environment and contraband in Zulia

The situation created by the spread of both legal and illegal mining in
the south of the country is also seen in other regions and territories in-
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habited by indigenous peoples and communities. In the State of Zulia,
several groups of critics have persisted in challenging the opening of
new coal mines in the Perija mountain range; installation of a coal-fed
thermoelectric power plant; and construction of a deep-water port at
the outlet of Lake Maracaibo. In the case of the coal mining, whose ex-
pansion has been officially announced for purposes of export to obtain
foreign currency,® it is feared that an accumulation of factors could
soon lead to a major environmental catastrophe. The operationsin Zulia
against “bachaqueo” (practice of unauthorized reselling Venezuelan
subsidized goods in Colombia) have actually strengthened all the illicit
activities revolving around these criminal practices: prostitution, hu-
man trafficking, the sale and consumption of drugs, smuggling of fuel
and food, and the presence of armed persons. All these factors hurt the
indigenous peoples of the zone, particularly the WayUu people.

Health and indigenous peoples

Article 122 of the Constitution states that “indigenous peoples have a
right to integral health that considers their practices and cultures.”
Nonetheless, according to information provided by experts, the indige-
nous peoples not only suffer from the impact of the general effects of
the crisis, but also by an age-old situation of margination with respect
to the health system.

Along this line of ideas, several information sources have ex-
pressed their concern over the worsening crisis of insufficient and defi-
cient access to health services, coupled with an under-reporting of ep-
idemiological information and even the existence of zones where no
such reporting whatsoever is taking place. Of particular note is a series
of data from which we extract the following: the indigenous population,
especially indigenous children, in the majority of communities, now
have a greater probability of dying from respiratory diseases, diarrhea,
diseases preventable by vaccination, tuberculosis, and malaria. For ex-
ample, among the Yanomami the infantile mortality rate is measured at
10 times higher than the national average; infantile mortality among the
Pumé ethnicity ranges between 30% and 50% of live births, with most
of these deaths occurring before the child reaches 4 years of age. In
general, diseases with a high prevalence among the indigenous popula-
tion include malaria, tuberculosis, and onchocerciasis (“river blind-
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ness”), the latter of which occurs with great frequency among the
Yanomami ethnicity.”

In 2017, alarming cases of malnutrition were detected in the Wayuu
communities of the Venezuelan Guajira. In addition, malaria became
significantly widespread this year in the territory of several southern
states of the country. In fact, Venezuela tops the records for South
America, with Amazonas and Bolivar, where illegal mining is wide-
spread, being the most heavily affected. The indigenous populations of
this zone are also negatively impacted by mercury contamination of the
rivers, and there has been an increase in the suicide rate among the
Pumé and the Ye’kuana. When it comes to the food component of the
general crisis, malnutrition is increasingly affecting many communi-
ties, especially among children, and is particularly acute among the
Pumé and Warao peoples. In general, the groups most affected are
those that are the most acculturated, since those that mainly conserve
their basic traditional food patterns are in better conditions for resisting
the impacts of the crisis.

Special mention is warranted for the continued health crisis of the
HIV epidemic detected in prior years among the Warao. According to
certain investigators, this year has seen a dramatic spread of the HIV/
AIDS in that ethnic group, who principally live in the Amacuro Delta. This
health problem'’s prevalence is 10%; in other words, 10 out of every 100
indigenous Warao suffer from this condition.2 The Warao also a have a
high incidence of tuberculosis. These two diseases represent a great
mortality risk, due to the lack of access to treatment as well as a failure
to detect the cases on time.

Demarcation of lands and migrations

In the period considered, the closing of borders has been promoted as a
measure to combat smuggling. This, along with centralization, mining,
hydrocarbons exploitation, and other megaprojects, has had a negative
influence in the territorial realm. There are also certain signs of immi-
nent re-colonization, expressed in proposals or recommendations
made to the National Constitutional Assembly and to the National Gov-
ernment itself by certain prominent spokespersons who for quite some
time have questioned the recognition of indigenous territorial rights
and stated their possible secessionist objectives.
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In terms of territorial matters, attention should also be paid to the
situation of failure to abide by the formal limits of the Orinoco Mining Belt,
given that socioenvironmental, economic, demographic, and political dy-
namics are projecting beyond them, towards other areas and even across
national borders. Thus, in practice, the officially recognized area of the
Orinoco Mining Belt is not real. At the same time delays continue in the
process of recognition and demarcation of indigenous territories through-
out the country. That process has stagnated and is now years behind.

A particularly emblematic case is the incomplete demarcation of
Yukpa lands in the Perija (Zulia) mountain range. Title has thus failed to
be given to ten communities of the native Chaktapa center, a focal point
in the struggle for territorial rights, with five haciendas. Improvements
there not have been paid, even though the respective appraisals and
infrastructure studies are already completed. In general, the national
process of demarcation of indigenous habitat and lands as a constitu-
tional obligation of the State Venezuelan is de facto though informally
paralyzed; with no significant advances on demarcations or on titles
delivered.” Some positive aspects can be identified, however, including
the return to complete legal status of the Bari lands in the State of Zulia
and the creation of the Caura National Park, which at least is a legal
grant of environmental protection and entails a recognition (albeit in-
sufficient) for the lands of certain indigenous communities.
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7 See http://www.el-nacional.com/noticias/columnista/pueblos-indigenas-
entre-discriminacion-desamparo 215063

8.  See http://talcualdigital.com/index.php/2017/12/06/una-epidemia-de-sida-
esta-diezmando-los-warao/; http://www.yenezuelaaldia.com/2017/11/14/
alarma-vih-10-100-waraos-estan-infectados/

9. See http://questiondigital.com/la-revolucion-bolivariana-y-la-cuestion-de-las-

tierras-indigenas/

Article written by Grupo de Trabajo Socioambiental de la Ama-
zonia Wataniba (Wataniba Amazon Social and Environmental
Working Group) with the collaboration of Francisco Javier Velazco.
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SURINAME

The Indigenous peoples of Suriname number approximately
20,344 people, or 3.8% of the total population of 541,638
(census 2012). The four most numerous Indigenous peoples
are the Kali'fia (Caribs), Lokono (Arawaks), Trio (Tirio, Tareno)
and Wayana. In addition, there are small settlements of other
Amazonian Indigenous peoples in the south of Suriname, in-
cluding the Akurio, Apalai, Wai-Wai, Katuena/Tunayana, Ma-
wayana, Pireuyana, Sikiiyana, Okomoyana, Alamayana, Mara-
so, Sirewu and Sakéta. The Kali'ia and Lokono live mainly in
the northern part of the country and are sometimes referred
to as “lowland” Indigenous peoples, whereas the Trio, Wayana
and other Amazonian peoples live in the south and are re-
ferred to as “highland” peoples.

Suriname is one of the few countries in South America
that has not ratified ILO Convention 169. It did vote in favour
of adopting the UN Declaration on the Rights of Indigenous
Peoples in 2007 but the legislative system of Suriname,
based on colonial legislation, does not recognize Indigenous
or tribal peoples, and Suriname has no legislation governing
Indigenous peoples’ land or other rights. This forms a major
threat to the survival and well-being of Indigenous and tribal
peoples, along with respect for their rights, particularly given
the strong focus that is being placed on Suriname’s many
natural resources (including oil, bauxite, gold, water, forests
and biodiversity).
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Kalifa and Lokono judgment and land rights

n the case of Kalifia and Lokono against the Suriname State,? the In-

ter-American Court of Human Rights has ordered Suriname to,

among other things, legally recognize the Kalifia and Lokono peoples’
collective ownership of their traditional lands and resources, and their
legal personality before the law in Suriname. In addition, the judgment
also affirms the rights of the Kalifia and Lokono to the protected areas
that were established in their territories and ordered a process of resti-
tution or compensation for those lands. The Court decided in similar
terms on third-party titles over Indigenous lands that have been given
out without their consent. The Suriname State is also required to reha-
bilitate the area affected by bauxite mining in the Wane Kreek Nature
Reserve. Although the government of Suriname has repeatedly stated
that it will fully comply with the judgment of 25 November 2015, official-
ly published on 28 January 2016, none of the ordered measures have
been implemented to date. Because of the repeated nature of Suri-
name’s violations of Indigenous and tribal peoples’ rights (see also the
Saramaka?® and relevant parts of the Moiwana*“ cases), the Court ordered
similar measures for all Indigenous and tribal peoples of Suriname in
this judgment.

Some steps were taken but are yet to result in tangible results.
Among others, a Presidential Commission on Land Rights was estab-
lished in December 2016 which worked in 2017 on a “Roadmap” that
includes a work plan for the legal recognition of Indigenous and tribal
peoples’ land and other rights. This Roadmap is yet to be approved by
the President of Suriname before implementation (with an estimated
duration of 12 months) can start.

A rather contentious piece of legislation was approved by the
National Assembly (parliament) of Suriname in December 2017,
namely an amendment to a core “Domain Land” law of 1982. That law
declares all land over which no title can be proven to be State Domain
(property), including all Indigenous and tribal peoples’ lands and ter-
ritories, as none of them hold written titles. As a result, all sorts of
land titles and concessions have been given to individuals and com-
panies within Indigenous and tribal lands, resulting in an endless
stream of conflicts and, eventually, recourse to the Inter-American
Court of Human Rights on the part of the Indigenous and tribal peo-
ples, in the absence of domestic legal protection. The recent amend-
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ment says to “protect” the traditional lands of Indigenous and tribal
peoples by prohibiting the State from giving any concession right or
land title in areas that are within a radius of five kilometres of Indige-
nous and tribal peoples’ villages, without the community’s consent.
Pre-existing third-party rights are upheld, however, and the explana-
tory note to the amendment reiterates that all land remains domain
land over which the State has exclusive decisive authority. Indige-
nous and tribal peoples’ organizations have expressed fundamental
concerns regarding the amendment, which was hastily approved
without their involvement or comments, stating that this amendment
uses an arbitrary and unrealistic five km radius; that the village-based
"protection” does not correspond to Indigenous and tribal peoples’
concepts of territories; and that it effectively confines their territories
to restricted reservations around which everything else is now ex-
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pressly allowed. The amendment law has yet to be signed into force
by the President.

The Maho village's longstanding land dispute with private land
owners continued in 2017, with flare-ups of violence and various pro-
tests. In one instance, villagers were said to have been beaten by one
land owner’s workers, and others have been taken to court for breaching
the rights of another private land owner. The village, together with the
Vereniging van Inheemse Dorpshoofden in Suriname, VIDS (Association
of Indigenous Village Leaders), has meanwhile requested that the In-
ter-American Commission on Human Rights (IACHR) submit their case,
admitted by the Commission in 2009,° to the Inter-American Court of
Human Rights, as their only recourse to justice.

Another longstanding issue — the planned expansion of the Jo-
han Adolf Pengel International Airport of Suriname and its land title,
which covers the traditional territory of at least two Indigenous villag-
es, namely Witsanti and Hollandse Kamp - has also boiled up into
grimmer proportions. Two village leaders from Witsanti were brutally
arrested after they prevented airport workers from undertaking tech-
nical measures aimed at expanding within their village. The villages
broke out in protest and barricaded the road to the airport, resulting in
the release of their leaders. Subsequent dialogue with the government
has not resulted in a solution and, at the time of writing this article, an
investor from China has been found who is willing to finance the
planned expansion.

Protected areas and REDD+

The REDD+ readiness preparation project that started in Suriname in
July 2014 with USD 3.8 million of financing from the Forest Carbon
Partnership Facility (FCPF) has gone through another year of limited
Indigenous peoples’ participation in its decision-making structures.
VIDS and the Vereniging van Saramakaanse Gezagsdragers (VSG, As-
sociation of Saramaka Authorities) have, over the years, submitted var-
ious protests, demanding to be included in their own right as repre-
sentative traditional authority structures and their self-selection re-
spected. The implementing agencies of the project, however, contin-
ues to consider the individuals it has appointed as “REDD+ Assistants”
to be the “representatives” of Indigenous and tribal peoples. After dis-
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cussions with REDD+ project staff and pressure from monitoring mis-
sions, a breakthrough seemed to have been achi