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The purpose of this study is to investigate the
experiences Indigenous Peoples in Nepal have of
asserting autonomy, and their struggle to ensure their
right to self-determination. This report includes a
specific focus on the work of LAHURNIP, which offers
support to Indigenous Peoples in their struggle to
achieve autonomy and self-determination.

Indigenous Peoples’ right to self-determination,
autonomy and self-government is recognized in
international law in the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP). The
instruments to achieve this, such as Free, Prior
and Informed Consent (FPIC), and participation in
decision-making, are both set out in this declaration,
and in ILO Convention 169 on the Rights of Indigenous
Peoples and Tribal Populations.! Indigenous Peoples’
right to self-determination involves their right to
governthemselves, theirancestral land and territories,
as well as the resources within them, their right to
cultural integrity, to pursue their own development
and, at the same time, the right to be part of decision-
making in the country in which they live.? Nepal is
party to ILO Convention 169 and voted for the UNDRIP
but, according to the Indigenous Peoples’ movement,
their implementation is lacking.

Nepal was federalized through the 2015 Constitution.
Although most of the Indigenous Peoples’ input to the
Constitution and their visions for the federal structure
were ignored in the end, there are some small
opportunities in national legislation that can be used
by Indigenous Peoples to take further steps towards
realizing, to some extent, their right to autonomy.
The delegation of power to local governments, in
particular, offers space for Indigenous Peoples to
advance in their work of seeing their rights fulfilled.
Some Indigenous communities have already been
able to obtain levels of autonomy in certain areas
through local governments.

The report’'s first section establishes the meaning
of self-determination, autonomy, and customary
self-governing systems. The second describes
the Indigenous Peoples in Nepal, followed by an
analysis of the opportunities for autonomy within the
legislation, including the work done by LAHURNIP
to this end. The last two sections of the report offer
two case studies from Indigenous communities in
Nepal that have achieved some degree of autonomy
by using the legislation. Lastly, final reflections
and recommendations from the experiences of
the communities and the work of LAHURNIP are
presented.

A. Methodology

This study is based on qualitative research meth-
ods. First, a literature review was conducted look-
ing into background knowledge on Indigenous Peo-
ples in Nepal, as well as existing conceptualizations
of self-determination, autonomy, and customary
self-governance systems for Indigenous Peoples. For
the conceptualization, literature from Nepal and from
other parts of Asia and the world were used to define
how the rights of Indigenous Peoples to self-determi-
nation, autonomy, and customary self-governance
are interpreted. The report relies mainly on earlier
publications by IWGIA but also on literature from oth-
er Indigenous Peoples' organizations, reports from
the UN, and academic articles on the topic.

Semi-structured interviews were carried out with two
LAHURNIP secretariat members and one of its board
members. These were used to gain further insight
into the situation of Indigenous Peoples in Nepal, as
well as to obtain their analysis of the legal and politi-
cal opportunities in the country. Information from LA-
HURNIP was also accessed through internal project
documents from their 2020-2023 project with IWGIA.

Finally, the case studies included are based on field
visits in Gulariya-Bardiya district, Kirtipur, Kathman-
du district and Biratnagar, Morang district. In all three
places, meetings were held with community leaders
and members. In Kirtipur, the meeting took the form
of a semi-structured interview with two main inter-
locutors, while in Gulariya and Biratnagar, communi-
ty members shared their knowledge and experience
with only little time for follow-up questions. In Kirti-
pur, the visit included a tour of the community to see
the different clusters of the Kirtipur cultural protected
area. The visit to Bardiya district included a visit to a
community and participation in their yearly assem-
bly, providing insight into how this important custom-
ary institutional event takes place in practice. The
limitations of the data collection were the language
barrier and time constraints. To account for these
limitations, LAHURNIP assisted in fact-checking pri-
or to publication.
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autonomy, and customary
self-governance systems



A. Self-determination

The right to self-determination is a fundamental
principle in international law and is derived from the
International Covenant on Civil and Political Rights
(ICCPR),® the International Covenant on Econom-
ic, Social, and Cultural Rights (ICESCR),* Article 1 of
ILO Convention 169, and the UNDRIP. The UNDRIP is
of special importance to Indigenous Peoples and the
right to self-determination is specifically laid out in
Articles 3, 4, and 5 of the declaration. Article 3 states:
"Indigenous Peoples have the right to self-determina-
tion. By virtue of that right they freely determine their
political status and freely pursue their economic, so-
cial, and cultural development”.® The right to self-de-
termination is grounded in freedom and equality and
it means that Indigenous Peoples are free to choose

UNDRIP and FPIC

for themselves, to establish their own law and gov-
erning institutions,® and it entails freedom from dis-
crimination. It gives them the right to live according
to their own values and beliefs, and to pursue their
own development on their customary territories, in
line with their culture.” This right is also expressed
through Indigenous Peoples’ exercise of control over
their lives by participating in all decision-making that
may directly or indirectly affect them.® Self-determi-
nation represents the protection of Indigenous Peo-
ples’ political authority, cultural integrity, and eco-
nomic security. Some of the mechanisms through
which self-determination can be practised include
autonomy, self-government, self-management, rec-
ognition and maintenance of traditional political de-
cision-making bodies and legal systems, full and ef-
fective participation of public life, and FPIC.

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) was adopted on 13 Sep-
tember 2007 by the UN General Assembly. The declaration had been in the works for over two decades. It
is an elaborate human rights instrument covering many areas of Indigenous Peoples’ rights such as: the
right to self-determination, the right to land, territories and resources, FPIC, the right to self- determined
development, culture and cultural heritage, education, and health.’

Free, prior, and informed consent (FPIC) is an instrument to ensure Indigenous Peoples are heard and
that their rights are being respected in the planning of projects affecting them. According to the UNDRIP,
Indigenous Peoples have the right to FPIC on any project being implemented that affects them, their

land, territories, and resources.” This includes actions resulting in the forced removal or relocation of In-
digenous Peoples, the adoption or implementation of legislative or administrative measures, any project
affecting their lands, territories, and other resources, particularly in connection with the development,
utilization or exploitation of minerals, water or other resources, and storage or disposal of hazardous ma-
terials in the lands or territories of Indigenous Peoples.”

1. Free, prior, and informed consent other things because of the undermining of their de-

(FPIC)

cision-making institutions brought about by coloni-
alism, and the dispossession of land and relocation

The r|ght of |nd]gen0us Peop|es toFPICis guaranteed their communities have faced and continue to face.”

in the UNDRIP and ILO Convention169. FPIC is espe-
cially important for Indigenous Peoples’ relationship
to the state.” Both historically and today, Indigenous
Peoples are challenged in their negotiating position
with the state in which they find their territory, among

The right to FPIC is a recognition of Indigenous Peo-
ples’ right to control over their own lands, territories,
and resources and right to say “yes” or “no” to pro-
jects affecting these. FPIC is, as such, grounded in
the right to self-determination as a manifestation of



Indigenous Peoples’ inherent power to make binding
agreements between themselves and other polities.”™
This right is also grounded in the international frame-
work for non-discrimination as it seeks to dismantle
the disempowering and dispossessing structures
that Indigenous Peoples face."

FPIC entails both securing Indigenous Peoples’ full
participation in public life and decision-making pro-
cesses and revitalizing and restoring Indigenous
Peoples’ own customary governance institutions.
That the consent should be “free” connotes freedom
from intimidation, coercion, manipulation, and har-
assment, that Indigenous Peoples have the freedom
to be represented according to their own laws and
customs, that they have the freedom to guide and
direct the process, and that the process should be
free from suspicion, accusations, threats, criminali-
zation, and violence towards Indigenous Peoples.”
“Prior"” sets the requirement that Indigenous Peoples
should be involved in the process as early as possible,
meaning in the conceptualization and design phase,
before any decision is made, and that they are provid-
ed with the necessary time to understand and ana-
lyse the information as well as time to undertake their
own decision-making process.” The consent should
be “informed”, meaning that substantive, accurate
and clear information should be made available and
presented in a manner and form that is understanda-
ble to Indigenous Peoples, and with translation into a
language they can understand.”” Consent for propos-
als can only be given if it meets these three require-
ments, and consent needs to be explicit.?° Indigenous
Peoples should be able to withhold their consent, and
consequently stop the project from proceeding; they
should be able to seek adjustments and amend-
ments or propose alternatives to the project.

If done according to its prescriptions, FPIC is a
mechanism that regulates the relations between In-
digenous Peoples and the state and fulfils the Indig-
enous Peoples’ right to self-determination. It seeks
to overcome the discriminatory structures that have
dispossessed and disempowered Indigenous Peo-
ples by securing their right to make decisions over
their own land, territories, and resources through
their own decision-making institutions and ensures
that they have all the information they need to make
such decisions.

Indigenous Peoples of Nepal gather in a huge protest to
defend the Indigenous Guthi system of the Newa people in
2019. CREDIT: Signe Leth

B. Autonomy and self-
government

Autonomy and self-government are key instruments
in implementing the right to self-determination.
While there is no general definition of autonomy in
international law, it is clearly stated as a right of In-
digenous Peoples in UNDRIP Article 4 in relation to
self-determination: “Indigenous Peoples, in exercis-
ing their right to self-determination, have the right
to autonomy or self-government in matters relating
to their internal and local affairs, as well as ways and
means for financing their autonomous functions.”?

Indigenous Peoples’ practices of autonomy and au-
tonomous systems may include different dimen-
sions and take different forms. Autonomy has both
an internal dimension covering the right to exercise
self-governance within the boundaries of the auton-
omous territory, and an external dimension referring
to the right to exercise autonomy on issues such
as security, geopolitics, diplomatic representation,
and other external affairs.?? While the former is giv-
en much attention, the latter is also of importance
to Indigenous Peoples as global markets or interna-
tional political decisions also affect their right to col-
lective ownership and cultural heritage.?® An autono-
mous system can include autonomy over language,
culture, education, territory, political autonomy, and
economic autonomy.? For Indigenous Peoples, terri-
torial autonomy is crucial because it entails respect,
recognition, and demarcation of a community’'s own
territory within which autonomy can be practised.?® It
is important here to consider whether there is differ-



entiation between surface and subsurface rights and
whether the land can be mortgaged, sold, or handed
over to others.? The right to access and hold control
over natural resources within the territory is signifi-
cant for Indigenous Peoples’ exercise of autonomy
and must therefore be included in the full realization
of territorial autonomy.?” Another fundamental as-
pect of autonomy for Indigenous Peoples is political
autonomy which, for Indigenous Peoples, generally
involves practising their customary law and govern-
ance systems.?®

Autonomies must be built from the ground up. This
requires an agreement among the Indigenous Peo-
ples themselves on how the autonomy should look
and that the communities themselves are the ones
creating a draft for their model of autonomy.?? Expe-
riences show that autonomy for Indigenous Peoples
cannot be fully realized if it is approached as a bu-
reaucratic and administrative matter; a comprehen-
sive approach in line with the customary systems is
instead needed.*®

One example of this difference can be found in the
Philippines, where two different efforts for regional
autonomy for the Cordillera are being undertaken: one
by the government and one by the Cordillera Peoples
Alliance (CPA).*' The government's perspective has
been one of bureaucracy, administration, and form,
setting up regional structures, budget allocation and
administrative mechanisms but, ultimately, lacking
in principle and substance in terms of securing gen-
uine democratic rights and regional autonomy.®? On
the other hand, the Indigenous movement-based or-
ganization CPA is working for comprehensive rights
and towards the long-term goal of securing full com-
pliance with the substance and features of self-de-
termination.’®* Even though the quest for genuine
autonomy is not done with the stroke of a pen and re-
quires that it be built from the grassroots up, it is what
the Cordillera Indigenous Peoples’ movement sees as
the only way to achieve true regional autonomy.®*

A comprehensive approach to autonomy should in-
clude Indigenous conceptions of territory, govern-
ment, law, rights, and relations, as well as a definition
of the relations and divisions of authorities between
the state and the autonomous group.® A report by the
UN Special Rapporteur on the rights of Indigenous
Peoples from 2019 also concludes that, when auton-
omy is imposed by the state, it does not ensure the
fulfilment of Indigenous Peoples’ right to self-deter-
mination, and it ends up as a fragmented autonomy.3¢

Another aspect to consider in the establishment of
Indigenous autonomy is the financing of autono-
mous functions. One question in this regard is wheth-
er Indigenous communities have access to resourc-
es within the territory or if, as is sometimes the case,
land dispossession, conservation areas and com-
mercial ventures have rendered them dependent on
external support.*” In any case, Indigenous Peoples'
right to a means of financing their autonomous func-
tions is stated in UNDRIP Articles 4 and 39.38

Much of the opposition to and challenges facing
Indigenous autonomies in Asia is based on the as-
sumption that the call for autonomy includes a
threat of secession that would destabilize the terri-
torial integrity and sovereignty of the state.® This is
a misconception, however, as autonomies can occur
within the sovereignty of the state as a way of mak-
ing room for the political, social and cultural pluralism
within it.“°

C. Customary self-
government systems

The customary self-government systems of Indige-
nous Peoples are the spiritual, religious, social, cul-
tural, political, and judicial systems governed by their
customary laws, institutions, and organizations.*
Customary law covers all parts of everyday life, such
as family, marriage, spiritual and religious rituals,
ownership, use of or access to land and natural re-
sources, and judicial administration.*? These systems
have long existed as a way for Indigenous commu-
nities to practise democratic governance but have
been challenged by colonization and the introduction
of other governance structures.“® These new forms
of governance threatening Indigenous customary
self-governance systems include, for instance, mon-
archies and liberal democracies. Through either cen-
tral or federal governments, these have introduced
various positions and administrative structures par-
allel to, and often interfering with, the function of In-
digenous customary systems. Customary self-gov-
ernance systems are essential for Indigenous
Peoples’ ability to exercise their right to autonomy as
they form part of the cultural identity of the commu-
nity, and they constitute the expression of the right
to self-determination“ It is therefore important that
these are activated, strengthened, and recognized for
the establishment of Indigenous autonomy and the
realization of their right to self-determination.*®
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Indigenous Peoples
in Nepal



Nepalis home to alarge number of Indigenous groups
living throughout the country from the Thakali and
Sherpas in the Mountains, the Tamang and Newar re-
siding in the Hilly Region, to the Tharu and Santhal in
the Terai, to name but a few.*® According to the 2011
national census, they comprise 36% of Nepal's pop-
ulation although Indigenous Peoples’ own organiza-
tions claim that more than half of the populationis In-
digenous.*”” The Government of Nepal recognizes 59
of the Indigenous groups,*® with 19 more identified in
the 2021 census but yet to be formally recognised.*’
Numerous other groups who self-identify as Indige-
nous are not yet recognized, however.

Historically, Indigenous Peoples in Nepal have been
discriminated against under the Hindu caste sys-
tem and hierarchy.?® In the 18% century, Nepal was
declared a Hindu kingdom by its ruler of the time,
and Indigenous Peoples were placed in a hierarchy
(caste)5? system that they neither practised nor be-
lieved in. They were placed in the caste system as
"Matwalis” (the liquor drinking caste) and further di-
vided into two categories of “non-enslaveable liquor
drinkers” and "enslaveable liquor drinkers” whose
duties are to serve the higher castes.>® Although it is
now illegal to discriminate on the basis of caste, the
system is still prevalent. The privileging of Hinduism
has promoted the criminalization of Indigenous cul-

ture. It has, for instance, led to Indigenous Peoples
being imprisoned for slaughtering cows as part of
their traditional religious rituals.®* Several provisions
in the Constitution are either directly against or dis-
criminatory towards Indigenous Peoples while others
reproduce Brahminism, enforcing the supremacy of
the Bahun and Chetri castes.®® As such, Indigenous
Peoples continue to face racism, discrimination and
marginalization.®® Further, the composition of the
parliament, government and judiciary demonstrates
heavy over-representation of the two dominant
castes.”” There is a long history of Indigenous Peo-
ples’ struggle and resistance against racism, exclu-
sion and discrimination in Nepal.

Non-recognition of Indigenous Peoples’ rights to
land, territories and resources and self-determi-
nation, the criminalization of customary forms of
land and natural resource use, land dispossession,
forced eviction, militarization, and land grabbing in
the context of conservation, development and busi-
ness activities are the main problems faced by the
Indigenous Peoples of Nepal. Such problems are
causing adverse impacts on their livelihoods, culture,
belief systems, identity, customary laws and tenure
system, and environment and are threatening their
customary self-government systems and rights to
self-determination.

The history of rule and government in Nepal

In 1768, Prithvi Narayan Shah conquered large parts of the territory today known as Nepal and declared it
a unified state.>® During the next almost 100 years, Nepal was under the Shah monarchy, until 1846 when
the Ranas carried out a coup and became the de facto rulers. The autocratic Rana rule lasted until 1951
when the Peoples Movement overthrew it and established a multiparty democracy with a constitutional
monarchy.®® This was short-lived, however, and was overturned by King Mahendra, who subsequently es-
tablished an autocratic no-party Panchayat system under an absolute monarchy.®® In 1990, the Peoples
Movement restored the multiparty democracy and parliamentary system.® This lasted until 1996 when
the Communist Party of Nepal-Maoists (CPN-Maoists) declared "“the peoples war” in opposition to the
Hindu hegemony®? and its failure to meet the aspirations of the multicultural people of the country.®* The
Maoist insurgency lasted from 1996 to 2006.° In 2007, CPN-Maoists and other parties reached an agree-
ment on an interim constitution and the first Constituent Assembly was elected in 2008.%° In the same
year, the Assembly voted to abolish the monarchy once and for all.*® The Second Constituent Assembly
was elected in 2011%” and, in 2015, a new Constitution was passed despite strong opposition from the
Madhesi and Indigenous Peoples’ movement.¢®




A. A new constitution

After years of internal conflict, due to the Maoist in-
surgency, Nepal adopted a new constitution in 2015.
Despite advocacy from Indigenous Peoples and In-
digenous Peoples’ organizations throughout the
drafting process, the 2015 Constitution does not
grant Indigenous Peoples the rights they are entitled
to according to international law.®?

Several criticisms of the Constitution have been
made by Indigenous Peoples, including that it has
failed to recognize their collective rights to lands,
territories and resources, their right to FPIC, as well
their right to self-determination.”® Other criticisms
pertain to the fact that the Constitution character-
izes Nepal as a monocultural nation-state and gives
special status to Hinduism.” While the Constitution
does declare Nepal a secular state, the result of ad-
vocacy from Indigenous and other non-Hindu groups,
secularism still prioritizes and ensures the protection
of the Hindu religion, as the Constitutional article
defines secularism as “religious, cultural freedoms,
including protection of religion’? and culture handed
down from time immemorial” and, in this regard, “re-
ligion and culture handed down from time immemo-
rial” refers specifically to Hinduism.”®

Another important critique of the new Constitution
is of the state structure, which was changed from a

unitary structure to a federal one. Conversely, Indige-
nous Peoples fought to make the new state structure
identity-based.”” The first Constitutional Assembly
did agree to have identity as the primary basis for
the restructure but was not able to pass a new con-
stitution during its tenure.”® The second Constituent
Assembly did not build upon this agreement and the
main political parties betrayed the wishes of the In-
digenous community and adopted the 2015 Consti-
tution establishing administrative federalism as the
new state structure.”®

This federal structure merges the historical custom-
ary lands of different Indigenous Peoples and, as part
of the new state formation, districts are named ac-
cording to the ruling caste groups, which neglects
the identity and history of Indigenous Peoples.”” In
the Eastern part of Nepal, Indigenous Peoples have
organized themselves into a movement protesting
the naming of province number 1 as “Koshi”, a Hin-
du name that does not recognize the history of the
territory, which is the traditional land of various Indig-
enous groups.’”® They are instead advocating for the
name “Pallo Kirat Limbuwan”,which reflects the his-
tory and culture of the Indigenous Peoples who live
there and who have been there since time immemori-
al.”? While the movement is peaceful and non-violent,
the state of Nepal has concentrated security forces
there to suppress the movement, resulting in injuries
to several protesters.®°

The Indigenous Bankaria community was evicted from their land
which is now a national park and resettled here. CREDIT: Signe Leth
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B. Threats to Indigenous
Peoples’ lands

Indigenous Peoples in Nepal experience multiple
violations of their rights to lands, territories, and re-
sources, often as a result of government plans for
economic growth, carried out in the name of devel-
opment.f' These “development” plans include hydro-
power and infrastructure projects, which are highly
emphasized in the Government of Nepal's 15th five-
year plan running from 2019-2024, as well as conser-
vation projects.®?

Almost one-quarter (23.39%) of Nepal's land is shield-
ed as protected areas, including 12 National Parks, 1
Wildlife Reserve, 1 Hunting Reserve, 6 Conservation
Areas and 13 Buffer Zones. The protected areas ex-
tend to the ancestral lands of different Indigenous
Peoples, from lowland Terai to the high mountains.®?
Many Indigenous Peoples, who have been living in
these areas from time immemorial, have already
been displaced and lost their livelihoods, cultural and
spiritual practices connected to the lands, and food
security.®

The Kunming-Montreal Global Biodiversity Frame-
work (GBF), adopted at the UN Biodiversity Confer-
ence COP 15 in December 2022, aims to support the
Sustainable Development Goals (SDGs) and meet
the global vision of a world living in harmony with na-
ture by 2050. The parties are committed to setting
national targets to implement it. The GBF lays out a
plan for effective conservation and management of
30 percent of the land, 30 percent of inland waters
and 30 percent of oceans by 2030, popularly known
as the 30X30 target.

The Government of Nepal claims they already have
approximately 24 percent of the land protected. The
government has the intention to expand existing
protected areas and community forests to meet the
national target.®® In Dubai COP 28, held in Decem-
ber 2023, Nepal likewise committed to achieving
net zero greenhouse gas emissions and fully utiliz-
ing hydropower potential to secure clean energy and
maintain 45 percent forest-covered land by 2045.8¢
This new development of the environment conser-
vation approach may lead to massive land grabbing
and forced eviction of Indigenous Peoples from their
traditional lands.

Most of the so-called development projects have re-
sulted in dire consequences for Indigenous Peoples.
Infrastructure development projects result in the dis-
placement and forced eviction of Indigenous Peoples
due to home demolitions and loss of heritage caused
by the destruction of cultural and sacred sites. One
example of the consequences of infrastructure de-
velopment projects is the road expansion in Kath-
mandu Valley announced by the authorities in 2011-
12, which is affecting Indigenous communities.?” It is
estimated that the widening of the road will result in
the displacement of approximately 150,000 people, a
majority of whom are Newar.2¢ Since 2016, when the
affected communities first began to feel the conse-
quences of the project, they have carried out protests
against the road expansion project and, with the help
of LAHURNIP, filed public litigation in the Supreme
Court. These efforts led to a Supreme Court ruling for
an interim injunction prohibiting the demalitions and,
in 2017, a further ruling stating that the government
should put a stop to the displacement of people in the
name of the road expansion project.?’ This has stalled
the construction to a degree but the court decision
still needs to be implemented fully.

Hydropower projects, which include the building of
dams and establishment of power transmission lines,
if established forcefully and without the FPIC of Indig-
enous Peoples, have massive, negative consequenc-
es for land, livelihoods and the environment, leading
to the displacement and loss of lands for Indigenous
Peoples. The building of dams and tunnels causes the
destruction of human settlements; tunnel work caus-
es water resources used for drinking and irrigation
for farmlands to disappear, while transmission lines
pose health and safety risks for the communities liv-
ing close by due to high voltage transmissions. Ex-
amples of these activities affecting Indigenous Peo-
plesinclude a hydropower dam in Bhoipur district, the
Marshyandi Corridor transmission line, and the Tam-
akoshi to Kathmandu 200/400 kV Transmission Line
project.?® This last project, in particular, has affected
Indigenous Tamang and other locals in Shankarapur
municipality by, among other things, placing a sub-
station in the middle of a human settlement, running
over houses, lands, and sacred sites.”

Finally, conservation areas such as national parks are
restricting communities from entering their tradition-
al lands and territories and limiting their access to re-
sources, all of whichimpacts on their socio-economic



and cultural rights, including self-determination. One
such conservation area is the Dhorpatan Hunting Re-
serve located in Dhaulagri Mountains in western Ne-
pal, which covers the territories of the Magar, Gurung,
Chantyal and Thakali Indigenous Peoples.?? Indige-
nous Peoples' rights to land, territories and resources
have been violated by the hunting reserve since its
establishment in 1987. Another example is Chitwan
National Park, established in 1973, where Indigenous
groups such as the Tharu, Bota and Chepang have
been dispossessed and evicted from their ancestral
land; their livelihoods, which have always depended
on the forest and river, have been criminalized, and
human rights violations and violence in the name of
conservation against people from these communi-

C. Opportunities for self-
determination

Even with the many challenges Indigenous Peoples
face, LAHURNIP has identified possibilities for pro-
moting Indigenous autonomy within the legal frame-
work. The biggest opportunity for achieving self-de-

ties have been reported.” The loss of land and liveli-
hoods and the human rights violations in these areas
threaten the traditional institutions and governance
systems of the Indigenous Peoples and, with that,
comes a loss of Indigenous knowledge, culture and
religion.

Adding to the impact on lands, livelihoods, and envi-
ronment, all the examples of “development” projects
have violated the Indigenous Peoples’ right to FPIC.
The projects have also been criticized for lacking any
consultation, information, or agreement with the af-
fected Indigenous Peoples in their planning, as well
as having inadequate compensation schemes and
benefit-sharing.

T
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Indigenous Tharu celebrate Bakheri. CREDIT: Signe Leth

termination and autonomy for Indigenous Peoples is
the international law Nepal is party to,’* including the
UNDRIP and ILO Convention 169. Such international
instruments help guide and secure the rights of In-
digenous Peoples. For example, following massive
efforts and advocacy in connection with the review
of Nepal by the UN Committee on the Elimination of
Discrimination Against Women (CEDAW), in its Con-
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cluding Observation and Recommendations of 14
November 2018, the Committee made the following
recommendation: “41a. (a) Amend the Constitution to
explicitly recognize the rights of indigenous women,
in particular their right to self-determination, in line
with the United Nations Declaration on the Rights of
Indigenous Peoples.” Furthermore, the Human Rights
and International Treaty Agreement Division of the
Office of the Prime Minister and Council of Minis-
ters released the 5™ National Action Plan on Human
Rights (FY 2021/22-2024/25) on 2 December 2021,
wherein it stated that they intend “to review or reform
existing laws, legislate new laws as needed relating
to Indigenous Nationalities, and to implement con-
ventions to which Nepal is a party”.

These are not being implemented in any substantial
sense, however, and they are not being fully integrat-
ed into national legislation. While international laws
are still central to the Indigenous Peoples’ movement,
national legislation also holds some opportunities for
increasing the autonomy of Indigenous Peoples in
Nepal. These possibilities are nonetheless not a given
and depend on the interpretation of the law which, ei-
ther way, is not enough to secure autonomy to its full
extent but represents more of an opportunity to take
a step in the right direction.

Despite the heavy criticism of the Constitution of-
fered by Indigenous Peoples, there is language in it
which holds some opportunities for them to move
towards self-determination. The preamble to the
Constitution states: “INTERNALIZING the people’s
sovereign right and right to autonomy and self-rule,
while maintaining the freedom, sovereignty, territorial
integrity, national unity, independence and dignity of
Nepal”? Although this refers to all the people of Ne-
pal, it can be interpreted as Indigenous Peoples hav-
ing the right to self-determination.? The Constitution
further ensures the rights to culture and religion and
their protection,”” although Hinduism is given special
status. Articles 51(b)(3) and 51(j)(8) of the Constitu-
tion of Nepal 2015 commit to implementing the in-
ternational treaties and agreements to which Nepal
is a state party, and to ensuring the Indigenous right
to a dignified life, identity, and participation in deci-
sion-making processes that concern them.”®

Another section that offers opportunities for pro-
moting Indigenous Peoples’ rights is Article 51(g) on
policies relating to Protection, Promotion and Use of

Natural Resources, which asserts the government’s
obligation to pursue “the principle of prior informed
consent”? Although this does not explicitly men-
tion Indigenous Peoples, it could open a door to im-
plementing the right to FPIC, at least regarding the
environment.’® Finally, Article 56(5) of the Consti-
tution states that “any Special, Protected or Auton-
omous Region can be established under the federal
law for social, cultural protection or economic devel-
opment”™" This holds the potential for realizing the
autonomy and self-determination of Indigenous Peo-
ples although implementation of this article is still
awaiting finalization of the bill specifying how to es-
tablish the special, protected or autonomous regions.

The Local Government Operation Act 2017 — a feder-
al law that stipulates the role, power, and responsi-
bilities of local governments within the new federal
structure of the 2015 Constitution — has given power
to local governments over socio-economic issues,
cultural development and environmental protection
within their areas. Section 99 of the Act builds upon
constitutional Article 56(5), which states that the
Government of Nepal can establish any area as a
special, protected, or autonomous region in consul-
tation with the provincial government, for the purpos-
es of socio-cultural protection and economic devel-
opment.’®? According to this section, status can be
given to areas with marginalized communities where
the majority are below the national poverty line and
which are populated by one or more linguistic, ethnic
and cultural minority group(s). Even with this further
specification of Article 56(5) in the Local Government
Operation Act, the federal parliament still needs to
bring a separate federal law, in consultation with
the provincial government, to establish how these
special, protected, and autonomous regions will be
implemented in practice.”®® Nevertheless, using this
existing legislation, LAHURNIP filed a case with the
Supreme Court that led to the court issuing a Direc-
tive Order in December 2018 to the Government of
Nepal to establish autonomy for the Baram Indig-
enous Peoples with reference to the Constitution
and the Local Government Operation Act.'% Nothing,
however, has happened since.

Existing laws do not provide a clear picture of the ex-
tent to which autonomy can be ensured. It depends
on the pressure Indigenous Peoples can place on the
federal government to include the maximum extent
of autonomy while legislating the related federal law.



These legal provisions and the court order do, how-
ever, open some doors for recognition of Indigenous
Peoples’ ancestral lands and for the communities
to exercise their right to self-determination on so-
cio-economic and cultural issues.™®®

Section 9(3) of the of the Local Government Operation
Act has given power to local governments to declare
specific areas as cultural protected areas.’® This can
be used to give Indigenous communities the right to
exercise, protect and develop their own culture and
tradition. Through this legislation, communities can
gain some degree of autonomy, although it depends
on the specific act put in place by the local govern-
ment when declaring territory as a cultural protected
area, and aspects of autonomy, such as over territory,
economic autonomy and political autonomy, are not
directly included. While communities can argue that
a cultural protected area should include the right to
practise their self-governance systems and the pro-
tection of sacred sites, it is not specified in the law
what “culture” encompasses and can therefore also
be interpreted more narrowly. It is thus a question
of negotiating the specific legislation put in place in
each instance to secure the widest possible autono-
my for Indigenous Peoples.

To summarize: within Nepal's legal framework there
are specific articles that provide space for the protec-
tion of collective rights to Indigenous lands, to some
degree. These include:

« According to Article 56(5) of the Constitution of
Nepal, 2015: “(5) Any Special, Protected or Auton-
omous Region can be set by the Federal law for
social, cultural protection or economic develop-
ment.” The Supreme Court of Nepal issued a Direc-
tive Order (074-W0-0239) to the government on 31
December 2018 to table laws for the meaningful
implementation of this Constitutional provision.

*  The 2015 Constitution of Nepal gives local gov-
ernment the power to pass laws and policies for
the protection of biodiversity, within their juris-
diction (Art. 57.4, Art. 214.2, Art. 221.2 Art. 22611,
and Schedule 8 No. 10). Some municipalities and
rural municipalities have enacted laws that rec-
ognize Indigenous models of conservation prac-
tised since time immemorial and which help to
enrich biodiversity and cope with climate change
impacts and adaptation.

*  The National Forest Policy 2019 states that forest
areas that have been traditionally protected by a
local community will be recognized as commu-
nity-protected areas. The Land Policy Act 2019
of the Government of Nepal is committed to
protecting land that has collectively been used
since ancient times by the communities and
gives responsibility to the local government to
keep records of lands that have been traditionally
used by the community.

*  The Local Government Operation Act 2017 man-
dates local governments to keep records and
manage public and communities' property and
pastureland and protect the biodiversity and en-
vironment, which has provided a small opportu-
nity to transfer management resource rights to
Indigenous Peoples.

*  Thedirective regarding limitations of land owner-
ship, 2074 BS states: “Land needs to be managed
with the free consent and right to information in
the case of land concerning to the local indige-
nous peoples’[sic] cultural tradition land use".'?”

* The Land Revenue Act of 1978/2017 provides a
definition of “community land” as held by com-
munities for their own use.

Even with the opportunities that some of these laws
hold to secure the land rights of Indigenous Peo-
ples, the UN Committee on the Elimination of Racial
Discrimination is concerned by the absence of laws
guaranteeing the rights of Indigenous Peoples to own
and develop their traditional lands and resources.’*®
There is also a need to develop a strong community
movement to secure the land rights as envisioned by
ILO-169 and UNDRIP.®?

While there are laws in place that can help to ensure
more autonomy and self-determination for Indige-
nous Peoples in Nepal, LAHURNIP still sees that the
most important task in achieving these goals as or-
ganizing the communities.™ It is important that, be-
fore the creation of laws, the communities revitalize
their customary self-governance systems. This is
the way communities can practise their autonomy,
demonstrating a clear system in practice to ensure
that laws can actually fulfil the promise of self-de-
termination, and legally allow for a parallel system of
administration that is protected.
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Indigenous people meet at the public square and
traditional resting place in Kirtipur. CREDIT: Signe Leth

D. Laws in practice

No area of Nepal has yet to receive the status of spe-
cial, protected, or autonomous region, even though
Indigenous Peoples are raising their voices for the
implementation of legal provisions and court deci-
sions relating to Special Protected and Autonomous
Regions. Thel5t™ five-year plan for the Government
of Nepal is also committed to implementing the leg-
islation. However, this has not yet been translated
into action.

Local governments have proven to be more respon-
sive to the advocacy of Indigenous Peoples than the
federal government, and more headway has been
made towards realizing self-determination in this
arena. For instance, Kirtipur municipality tabled a law
in July 2021 to establish a cultural protected area,
defining certain territories of the Newa Indigenous
Peoples under the auspices of ILO-169, the UNDRIP,
Article 226 of the Constitution™ and section 102
and 9 (3)™ of the Local Government Operation Act.
The customary self-government institutions of the
Newa [Guthi] are able to exercise full cultural auton-
omy through which to govern the protected area. The
law establishes a protection committee tasked with
promoting and protecting the traditional and cultur-

al heritage of the area. The committee members in-
clude leaders of the different customary institutions
of the Newa Indigenous Peoples, Indigenous leaders,
Indigenous activists, and cultural experts.m

Another example of the advancement of Indigenous
Peoples’ autonomy is that 13 local governments have
brought in laws to recognize the customary self-gov-
ernment systems of Tharu communities in Sudu-
rpaschim and Lumbini provinces, western Nepal™
— in Kailali district, where the Tharu self-governance
system is called Bhalamansha, and in Bardiya dis-
trict, where the system is called Barghar."® Geruwa
municipality, in Bardiya district, drafted a bill in March
2023 for the recognition of Barghar, for which LA-
HURNIP provided feedback. The municipality is in the
process of legislating the law."”

The recognition of customary self-governing systems
and establishment of culturally protected areas is
based on existing national legislation and the princi-
ples of international law. Each Indigenous community
has a distinct model of self-government and mech-
anisms by which to practise their autonomy, and so
laws need to be drafted and implemented according-
ly, taking into consideration the limitations of national
legislation in this regard and referring to more com-



prehensive international law and mechanisms, such
as ILO-169 and UNDRIP, to secure the maximum pos-
sible autonomy. For instance, Barbardiya municipali-
ty brought in a law to recognize Barghar, the custom-
ary self-government institution of Tharu, taking into
consideration section 11 of the Local Government Op-
eration Act, in particular, which has mandated the lo-
cal government to protect and develop the language
and culture of the people. It has been interpreted that
culture and language cannot be protected without
protecting the customary self-government institu-
tions of Indigenous Peoples and recognition of such
customary institutions means respecting the identi-
ty rights of Indigenous Peoples as guaranteed by the
Constitution.

The Baram, Newa and Tharu communities have re-
ceived support from LAHURNIP in these achieve-
ments towards self-determination and autonomy.
LAHURNIP is supporting Indigenous communities in
Nepal to take steps towards realizing self-determi-
nation. Which steps they take and how the process

unfolds is different from case to case but what they
have in common in their work is that the communities
themselves decide what they want to achieve and
what strategy to use (based on LAHURNIP's advice),
and that local Indigenous Peoples’ Human Rights
Defenders (IPHRD) and Indigenous organizations do
much of the work on the ground through communi-
ty mobilization.”™ LAHURNIP acknowledges that the
communities themselves, local IPHRDs, Indigenous
activists and community leaders are the ones who
know best how their specific self-governance sys-
tems operate and encourage them to work accord-
ingly. LAHURNIP provides technical support and legal
education to Indigenous communities to strengthen
their advocacy for self-determination. At the same
time, they give legal advice to local governments on
how to draft and table laws to respect the customary
rights of Indigenous Peoples. For instance, Kailari and
Janki Rural municipalities of Kailali district requested
LAHURNP's support and advice on drafting the law
and regulations to recognize the customary self-gov-
ernment systems of Tharu.™

LAHURNIP & Indigenous Peoples’ Human
Rights Defenders (IPHRD)

The Lawyers' Association for Human Rights of Nepalese Indigenous Peoples (LAHURNIP) is an organi-
zation committed to protecting, promoting, and defending the rights of Indigenous Peoples of Nepal.'?°
Both the Secretariat and the Board of the organization are composed of Indigenous lawyers and they
undertake everything from project management to litigation processes themselves. LAHURNIP works to
produce knowledge on the rights of Indigenous Peoples, empowering and mobilizing Indigenous Peoples,
and providing them with technical support and legal aid.”” Their work also entails advocacy for Indigenous
Peoples’ rights at the national, provincial, and local levels.'??

LAHURNIP identifies self-determination as a critical issue for Indigenous Peoples in Nepal and securing
it as the goal of the organization.”® To ensure this right, they work on gaining legal recognition of Indig-
enous Peoples’ self-governance systems and legal systems, ensuring Free, Prior and Informed Consent

(FPIC) and rights to land, territories, and resources, as well as business and human rights issues and
public litigation.™*

LAHURNIP has a network of IPHRDs who are present in all provinces.”?® The group is composed of a mix of
community leaders, leaders of human rights organizations and other Indigenous activists. The most impor-
tant criteria for selecting IPHRDs is that they are trusted by their community.”? IPHRDs are all volunteers
and are key actors in mobilizing Indigenous communities, documentation, and advocacy on the ground.”?’

In 2024, LAHURNIP received an award from the Asia Indigenous Peoples Pact for their excellent work on
the human rights protection of Indigenous Peoples.'?®

19



View of Kirtipur. CREDIT: Signe Leth

Case studies



A. Kirtipur cultural
protected area

One of the communities that has been successful
in using the law to obtain a higher degree of auton-
omy is the Newa community in Kirtipur, which man-
aged to get six clusters of Newa territory in Kirtipur
declared as cultural protected areas. This means that
the community can practise cultural self-determina-
tion, using their customary self-governance system
to take decisions on the protection and promotion of
their culture, traditions and heritage within the area.
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Bagh Bhairab temple, Kirtipur. CREDIT: Signe Leth

Kirtipur is located in Kathmandu Valley, south-west of
Kathmandu city. Kirtipur is an ancient Newa town and
its existence can be traced back to the 12t century,
making it one of the oldest known settlements in the
region.”” The Gurkha King, Prithvi Narayan Shah, the
so-called founder of modern Nepal, attacked the set-
tlement multiple times in 1768 A.D."*° According to the
Newa elders of Kirtipur, the first human settlement in
Kathmandu Valley started in Kirtipur. Kirtipur has his-
torically been very difficult to conquer and King Prith-
vi Narayan Shah made several attempts as the Newa

defended their lands from the king’s military forces
and held out during blockades. Only on the third at-
tempt did the king's troops manage to capture the
town of Kirtipur. To this day, there is still a disdain in
the Newa community towards King Shah, and espe-
cially the formation of Nepal as a unitary state. This is
particularly evident in their tradition when, every year
on the King's birthday, which is celebrated as Nation-
al Unity Day in Nepal, Kirtipur community members
gather to spit on the stone marking the spot where
it is said Prithvi Narayan Shah fell,” The stone is also
said to look somewhat like the profile of the King!

The Newa community gathers to spit on this stone on the
birthday of King Shah. CREDIT: Signe Leth

For a long time, the Newa community of Kirtipur was
self-sufficient, and produced all it needed for its sub-
sistence. Its culture is rich and ancient, and the com-
munity has preserved and promoted it since its set-
tlement in Kirtipur. However, with the modern state
formation in Nepal, the people’s culture and herit-
age has been challenged by different developments.
Firstly, through a high pattern of in-migration from
non-Newa people to the community area.™ Sec-
ondly, because the state has tried to assimilate their
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customary governance structures and cultural insti-
tutions into civil society organizations.™® Finally, the
government has encroached upon their community
land, treating their traditionally collectively owned
cultural and heritage sites as state property.® These

challenges to the land, institutions, and culture of the
Newa have been ongoing since the autocratic rule of
King Mahendra and have intensified since the 1990s
following the introduction of the multiparty system of
government.
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1. Asserting autonomy

Achieving autonomy is important for the Newa com-
munity in order to enable them to make decisions for
themselves concerning their community and land.
The Indigenous leaders of Kirtipur understand auton-
omy as being involved in decision-making. Having
Indigenous Peoples make their own decisions, using
their own customary systems, ensures that the deci-
sions are supported and in line with Newa socio-cul-
tural traditions and land tenure system.

In 2020, the community started their work to get the
local government to promulgate an act declaring Kir-
tipur as a cultural protected area. They established a
task force consisting of Newa community members,
leaders and activists to lobby the local government.
Their advocacy efforts were successful and the pro-
cess of preparing the act commenced. The task
force continued to work alongside the local govern-
ment during this process, which was important for
the community so that the Newa perspective would
be represented, as the local government represent-
atives, who are elected through political party lists,
represent the interests and priorities of their political
party rather than that of Indigenous Peoples. The task
force saw the formulation of the law through to the
end to make sure it respected the customary institu-
tions of the Newa and was in line with the priorities
and needs of the Indigenous Newa people.
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One of the many Indigenous meeting places in Kirtipur.
CREDIT: Signe Leth

The first step towards getting the law for the cultural
protected area was to carry out a study of the cus-
tomary institutions and systems in coordination with
the local government. The purpose of the study was
to explore which parts of the customary governance
system were still strong and which needed to be re-
vived, as well as to establish a structure for how the
customary system could function within the state
structure. This was an important step because in-
forming the local government about the customary
governance system helped convince them of how the
system could work within the state and why it was im-
portant to protect and promote the customary insti-
tutions of the Newa. The studies were authorized by
the local government as the first step in creating the
law and the study was carried out by the community.
The act for the establishment of the Kirtipur cultural
protected area was promulgated in 2021. Now they
are working in three other municipalities to promul-
gate a similar law, where studies of the customary
systems are currently being carried out.

2. Cultural protected area

With the promulgation of the Act, the Newa com-
munity can now take their own decisions and man-
age issues related to culture and heritage within the
cultural protected area of Kritipur, which is divided
into six clusters: Kipu, Gamcha, Panga, Nagaun, Bha-
jangal-Yarbacha, and Chobaha. The Act establish-
es a system for the community to take decisions on
cultural issues through three functional bodies that
fit within both the Newa customary governance sys-
tem and state government bodies. The three bodies
within this system are the sub-council, council, and
the executive committee, which have the authority
to formulate laws and policies for the protection and
promotion of Newa culture and carry out the imple-
mentation of these policies. All the members of the
three functional bodies are elected by the community
using their customary systems for the selection, with
no intervention from the state. From the local govern-
ment, the mayor and deputy mayor also have seats
in the structure although these are honorary and hold
no decision-making power.

While the councils and the committee have deci-
sion-making power related to culture and heritage,
the government still takes decisions regarding de-
velopment policies. There is, however, a consultation
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process in place with the community when develop-
ment projects affect cultural or heritage sites in the
cultural protected area. This means that even though
the Act for the cultural protected area only refers
to self-determination on culture, it also affords the
community more control over their land because of
the protection of heritage sites stipulated in the Act.

Additionally, a draft regulation is in the process of be-
ing implemented which provides that lands within the
protected area cannot be sold or transferred to others
- individuals, companies or government institutions
- who would likely impact Newa culture, heritage and
tradition. Newa leaders and activists are supporting
the local government in the draft of the regulation.

Other decisions the community has taken since the
establishment of the cultural protected area are al-
ready working to protect and promote the culture of
Newa communities. One example is the protection
and promotion of the local alcohol. This entails giving
the community control over alcohol production, and
that this is the main alcohol sold in the area, as the
community has decided to ban the import of any oth-
er alcohol. Another decision is to rename areas and
cultural sites, reviving traditional Newa names that
have been changed into Hindu-Brahmin names over
the years of state rule. These community decisions
and aspirations are also reflected in the draft regula-
tion, which, as of writing, is in the final stage of being
passed by the Municipal Assembly.

Indigenous brass cups used to drink Newa rice wine.
CREDIT: Signe Leth
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Indigenous clay pots used to serve and drink the Newa
rice wine. CREDIT: Signe Leth



3. The customary self-governance
system

There is a saying: “Newa is born in Guthi,
lives his life in Guthi and dies in Guthi.”

As the saying goes, all Newa are members of a Guthi
from the moment they are born. Guthi is the self-gov-
ernance system of the Newa. In the past, the Guthi
used to be a strong institution and decision-making
body governing the Newa community and territories.
In addition, Guthi also refers to a type of land tenure
that finances the functions of some Guthi organiza-
tions.™® Now, however, the Guthi has been weakened
due to modern state-imposed political, administra-
tive and legal systems and it is limited to maintaining
sites with significant cultural and religious heritage
and to continuing intangible heritage practices such
as festivals and funeral rites. The state-imposed po-
litical systems weakened not only the Guthi system
but also led to the loss of Newa lands and their trans-
ferinto the hands of individuals, companies and state
institutions. For instance, Tribhuvan University, es-
tablished in 1959, making it the oldest higher educa-
tional institution in Nepal, took over an area of 154.77
hectares of land in Kirtipur. ¢

In the past, when land was collectively owned and
the Newa were self-reliant people, there was time
allocated for and prestige placed on participating
in the duties of the Guthi system. However, due to
privatization and loss of land, most Newa now have
to work in the private sector and no longer prioritize
time for participating in the duties of the Guthi sys-
tem. Furthermore, the prestigious status of taking on
the roles and responsibilities in the Guthi system has
also diminished.

The Newa community has different Guthis that deal
with different aspects of their culture, such as death
rituals, musical instruments, festivals, and other social
work. The Guthis are each organized in slightly differ-
ent ways but are all headed by a Thakali (Newa elder).

One of the Guthis is Si Guthi, which his responsible for
death rituals. Each member of the Guthiis known as a
Guthiyar. The principal function of Si Guthi is to coor-
dinate and carry out the funerals of each member of
the Guthi. These responsibilities include transferring
the body from either the home or other agreed upon
location to the funeral pyre, carrying out funeral rites

and the cremation itself, and proper disposal of the
ashes. Traditionally, all members of the Si Guthi must
be a part of the funeral procession from the house of
the deceased member to the cremation ground. The
members of each Si Guthi meet once a year to have
a feast and coordinate the responsibilities of each
member for the coming year.™®’

Street art in Kirtipur portraying Indigenous Newa culture.
CREDIT: Signe Leth

The Baidar (the traditional leader or manager of Si
Guthi for the death ritual) is selected by the com-
munity from their annual assembly called “Guthi
Chawnegu”, which is held under the leadership of a
Thakali (elder ceremonial head). The Baidar has over-
all management responsibility of the death ritual and
takes the responsibility of secretary and treasurer.
Generally, the Baidar is selected for a one-year term
but they can stand down if they want to or continue or
discontinue for the next term based on the collective
decision of the community. The Guthi meeting is held
on a rotational basis in the house of members of Si
Guthi. The Thakali provides advisory services for the
death ritual.

Another example is the Guthi responsible for tradi-
tional musical instruments used in festivals and rit-
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uals. The leader of this is called the Kaji, who is col-
lectively elected by the community. The Kaji can act
as leader for the Guthi for as long as they want and,
when they decide to stop, the community will elect
their replacement. The musicians, who are selected
according to their skills, also have a role to play in this
Guthi. The role of Thakali is again important in this
Guthi. There is also the role of the Katan Guru, or Guli,
who serves as a messenger disseminating informa-
tion about meetings or decisions. The different roles
of the Guthis are assigned to manage the different
rituals and events and do not bestow any extra power
in terms of veto or otherwise to the persons holding
the positions.

Part of their customary system for governance is that
decisions are made collectively in the community.
The decision-making process takes place through a
meeting where all the households participate, make
proposals, and discuss. They come to agreements
collectively by means of a consensus and not through
voting practices whereby a majority vote holds sway.
Everyone in the community also contributes to the im-
plementation of the decisions. Consequently, every-
one in the community is accountable to one another.
In the rare cases where anyone wrongs the community
or there is conflict, the customary institutions are used
for conflict resolution, which is also done collectively.
The decision-making is non-hierarchical and everyone
has equal status and say in the process.

Within the Kirtipur cultural protected area, the Newa

community can now use these customary institu-
tions for issues of culture and heritage without in-
terference or fear of being overruled by the local
government. They do, however, want to expand their
autonomy and revive the use of the customary gov-
ernance systems for other areas such as economy,
land, and social issues.

Indigenous Newa craftmanship seen in the woodcarvings
of their houses. CREDIT: Signe Leth
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Indigenous Newa craftmanship seen in the woodcarvings of their houses. CREDIT: Signe Leth
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Other Indigenous communities have been inspired by
the achievements of the Newa in Kirtipur, for instance
the Tharu and Dhimal in eastern Nepal. The Tharu in
the Morang district are also facing serious threats to
their land, culture and language from the state, and
many of their customary institutions are almost lost.
They are making efforts to revitalize them, however,
and are working with LAHURNIP to protect their land
and culture. Due to these efforts, the local govern-
ment has declared the intention to promulgate an
act to declare a cultural protected area for the Tha-
ru territory although the act is still in the formulation
process. The hope is that this can protect their land
and recognize the customary systems of the Tharu.
There is a particular need to protect the collective
land of the Gram Than, which is the Tharu's central
site and institution of their customary system. The
Tharu meet in the Gram Than to celebrate, conduct
rituals, hold festivals, and convene when important
decisions need to be made collectively. However, this
land is under threat because the government sees it
as unused, empty land. It is by no means empty or
unused - it is of high importance to the Tharu people
and used in amanner which the government does not
understand.

B. Barghar system of Tharu
Indigenous Peoples

The Barghar system is a comprehensive democrat-
ic self-governance system of the Tharu. This system
was developed by the Tharu's ancestors in order to
govern their communities and territories and has
been practised since time immemorial. While the
Barghar system is old, it has stood the test of time
and still functions as a democratic way of organiz-
ing and governing society, built on collective deci-
sion-making, transparency, and accountability. As
in so many other cases, the community faced chal-
lenges in retaining this system due to the advent of
modern Nepal and state-imposed legal and political
systems.

This system is in practice in Banke, Bardiya, Kailai,
Kanchanpur and Dang districts. In Bardiya district,
it is called the Barghar system, while in other dis-
tricts it is known by different names: for instance, it
is called Balamansha in neighbouring Kailali district
and Matawa in Dang district.

1. Mechanisms & structure of Barghar
System

According to the 2015 Constitution of Nepal, the state
administration is divided into various units: 7 provinc-
es, 77 districts, and 753 local units, known as rural
municipalities, municipalities, metropolitan cities or
sub-metropolitan cities. These local units have fur-
ther been divided into wards, each designated by a
number.

The Barghar systems, which are recognized by local
governments, have been restructured to align with
the structure of local government. For instance, in
Barbardiya municipality, at the village, ward and mu-
nicipal levels, a Bhargar network has been created,
which is formed through their own election process.

The mechanisms and structures of the Barghar de-
pend on the villages and their population sizes. The
diagram below describes the mechanisms and struc-
ture of the Barghar system at the small village level in

the context of Bardiya district.

/i a2
Young Indigenous Tharu woman blesses Elder man of the
Baghar during Bakheri. CREDIT: Signe Leth
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Barghar system of Tharu Indigenous Peoples

Positions within the community assembly

1. Bakheri and Khojanibojhni
(community assembly and proceedings)

|
| ! ! ! !

2. Barghar 2. Sahayak Barghar 3. Likhandar 4. Guruba 8. Chaukidar
(traditional leader) (assistant to the (secretary and (spiritual healer) (village guard)
Barghar) treasurer)
5. Keshauka 6. Chirakya 7. Dhakehar
(Guruba helper) (manager of cultural (traditional
and spiritual events) musician)

Other bodies in the Barghar system

9. Juthyahla 10. Kachahari 11. Begari/Jhalari
(community (judicial institution (collective labour and
meeting) / mechanism) skills conribution)
12. Agahwa Community members
(responsible for infrastructure / villagers

development)

Bakheri and Khojanibojhni (community assembly and proceedings)

The apex body of the Barghar system is called the Bakheri (community assembly). It takes place once
a year during the Tharu Maghi, their new year festival in Magh (mid-January). Each household sends
one or two (one man and one woman) representatives to attend the Bakheri. The Bakheri selects the
Barghar, the traditional leader (Tharu village head) and other authorities under the Barghar systems
such as the Likhandar (secretary), Guruwa (spiritual leader), Kesauka (helper of spiritual leader), etc.
They select these authorities through consensus but, should consensus not be achieved, they revert
to the traditional method of voting by raising their hands for their desired candidates. The position of
Barghar requires great commitment to the community as the position is on a voluntary basis and the
Barghar works for the community without regard for self-interest or any personal benefit.

In the Bakheri, members carry out social/community audits, conduct progress reviews and reflections
on the past year, plan and budget for the next year and formulate and endorse community codes. Com-
munity members can comment on the activities and accounting, and pose questions. The Barghar has
to be accountable and must respond to the questions raised by the commmunity in the Bakheri. The entire
proceedings they perform in the Bakheri are called Khojanibojhni.



10.

Barghar and Sahayak (assistant) Barghar

The Barghar is the head of the village or supreme traditional leader selected by the Bakheri for the
term of one year. The Barghar can be male or female. The Barghar is considered the head or guardian
of the village, human and non-human beings — Mother Nature, land, flora and fauna, the ecosystem,
etc. Their main responsibility is to protect all living and non-living things that are held in the village
and its surroundings. They must protect their people from disaster/natural calamities and invasion
or attack from outsiders and ensure justice for the people. They are tasked with leading development
projects in the village and providing humanitarian aid to those in need. Further, they are charged with
the protection of community property, culture, tradition and heritage. The Barghar is responsible
for coordinating or dealing with external actors. They are also fully responsible and accountable for
the implementation of decisions made in the Bakheri. The role of assistant Barghar is to assist the
Barghar and to act as leader in the absence of the Barghar.

Likhandar (secretary and treasurer)

The Likhandar is assigned to take the notes and minutes of the community assembly, judicial institution
and village meetings, as well as to document the decisions made by those bodies. They also ensure the
administrative and financial management of the community and act as secretary to the Barghar.

Guruba (spiritual leader)

The Guruba is responsible for performing cultural and spiritual functions. The Guruba protects all vil-
lagers, Mother Nature, food crops, and non-human/non-living things through spiritual processes. Their
role is to perform ceremonies during community celebrations and undertake two kinds of healing prac-
tices for the community: spiritual healing as a shaman and healing with herbal medicine as a doctor.
They are considered experts in terms of the socio-cultural and spiritual dimensions and serve as cul-
tural and spiritual advisors of the Tharu.

Keshauka (Guruba helper)
The Keshauka assists the Guruba to perform cultural, religious and spiritual functions.

Chirakya (manager of cultural and spiritual events)

The Chirakya is the administrative manager of social, cultural and spiritual events, and also conducts
social work as assigned by the Barghar. They light the lamp in the sacred place (Thanwa Manwa) every
evening and manage the pure fire that is needed in different social, cultural and spiritual events.

Dhakehar (traditional musician)
The Dhakehar is a person who is assigned to play traditional musical instruments in different ceremo-
nies, social-cultural and spiritual functions.

Chaukidar (village guard)

The Chaukidar is in charge of the safety of the village, providing security for the community and their
property. They carry out tasks as assigned by the Barghar and disseminate information for assembling
the people.

Jutyahla (community meeting)
The Jutyahlais the community meeting held under the leadership of the Barghar at least once a month
to deal with the various community problems and issues.

Kachahari (judicial institution/mechanism)

The Kachahari is a mechanism that involves community meetings for dispensing justice. These com-
munity meetings are held under the leadership of the Barghar to settle disputes. The Barghar is also in
charge of mediation. Procedures for dispensing justice are guided by the norms and spirit of equality,
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1.

12.

Indigenous Newa celebrating Bakheri. CREDIT: Signe Leth

equity, reciprocity and non-discrimination, ensuring that justice is accessible, available, affordable to
all, speedy and culturally sensitive. The Barghar listens to the opinions of the community members,
who participate in case hearings and make collective decisions. When resolving disputes, the Barghar
only issues a decision once both parties are satisfied with the result as the Tharu community is built on
the principle of consensus.

This judicial mechanism, used to settle all forms of cases prior to the creation of modern Nepal, has
been limited due the state’s legal and political system. The Kachahari cannot adjudicate on serious
criminal cases and must instead refer such cases to the police, local judicial council and courts. None-
theless, the Barghar system is very effective in resolving conflicts and the Barghar is often asked by
local authorities to help in the mediation and resolution of disputes.

Begari/Jhalari (collective labour and skills contribution)
The Begari/Jhalari is the collective labour and skills contribution for the common good or community
development that is done under the leadership of the Barghar.

Agahwa (responsible for infrastructure development)

The Agahwa is in charge of infrastructure development activities, leading and mobilizing the commu-
nity to conduct the projects, allocating duties and responsibilities to community members. They mon-
itor the work to ensure the quality of the work and labour contribution.

is and has been instrumental in protecting Tharu
culture, tradition, heritage and identity. This system
has somehow been successful in transmitting Tha-
ru knowledge systems, spirituality, cosmovision and
Indigenous medical science rooted in nature and bi-
odiversity to younger generations, maintaining peace
and order in society.

2. Asserting autonomy through

— —~— recognition of the Barghar system

e

In the western part of the Terai region of Nepal, the
Tharu made great efforts to influence local govern-

According to the interaction with the community, the
Barghar system has also proven effective for abolish-
ing harmful practices. One example of this is the aboli-
tion of child marriage. Many NGOs, INGOs and govern-
ment agencies have advocated against child marriage
in the area to very little effect. However, in Madhuwan
municipality, the Barghar has been successful in abol-
ishing child marriage, proving how strong the system
is for advocacy and awareness raising.

As stated by interview participants, the Barghar sys-
tem has played a historical role in the exercise of their
autonomy and self-determination and in keeping the
community intact with a sense of collectivism, which
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ments to recognize their customary institution, the
Barghar system. Their efforts proved successful as
Barbardiya municipality issued the first law to recog-
nize the Barghar system in 2021. Since then, four oth-
er municipalities in Bardiya district have also passed
such laws, and municipalities in two neighbouring
districts have done the same. In total, 13 local govern-
ments have tabled laws to recognize the customary
self-governance systems of the Tharu; the laws are
not fully implemented, however. The Barghar system
is important to the Tharu because this is one of the
most significant ways in which they practise autono-
my in their communities.



Having the Barghar system formally recognized is
of great importance to the Tharu as it ensures more
clarity on their jurisdiction in relation to that of local
governments. It also allows them to access finan-
cial support from the government as positions in
the Barghar system are on a voluntary basis but are
full-time, meaning those elected cannot find other
employment. Additionally, financial support can also
be accessed to support the development activities —
such as fixing roads and bridges - carried out by the
community, tasks that are currently also done volun-
tarily and financed by the community themselves.

Most local governments already give some degree of
informal recognition to the system as the authorities
realize they need the support of the Barghar to imple-
ment their activities and help resolve conflicts. How-
ever, some villages also enjoy some degree of formal
recognition and support from the local government.
For example, Banjariya village receives support from
Ward Office 5 of the Geruwa rural municipality, which
includes a monthly amount of 500 Nepalese Rupees
to cover the communication costs of the Barghar,
who also receives an official identity card. Such
an example is encouraging but the most support is
found in the municipalities that have instituted laws
recognizing the Barghar system.

Barbardiya municipality was the first to enact a law
recognizing the Barghar system, which came about
due to efforts by the Barghars in the municipality
organizing themselves to lobby authorities. The 72
Barghars in the municipality formed a network to help
promote their system and traditions and they sup-
ported each other by exchanging experiences and
assisting each other to resolve issues. They formed
a Barghar committee for the whole municipality, in-
cluding at the ward and village level, which they used
to lobby for the recognition of the Barghar system by
the local government. These efforts, with the support
of the mayor at the time, who was a Tharu, led to the
Barghar Act being passed in the municipality.

The communities continue to work alongside the
government, with the support of LAHURNIP, to de-
velop the directives and regulations needed for im-
plementation of the law. The law has already led to
the community organizing itself better as they re-
vitalize and formalize the Barghar system in law. It
has also led to greater respect for the Barghar from
the younger generations, who see their leaders re-

spected by officials and who are also involved in im-
portant decisions and supported financially. Com-
munities also receive financial support from local
level funds for development projects, which are now
channelled through the Barghar system instead of
through a parallel government process. It has also
brought clarity over legal jurisdiction as to which
cases the Barghar system can resolve — civil cases
and disputes- and which ones need to be directed
to the authorities and judiciary — criminal cases. The
law further gives the communities more access to
state decision-making processes as the Barghars
are invited to participate in official local government
meetings. To fit with the federal structure of the
state, the act has also introduced multiple layers of
the Barghar system with municipality, ward, and vil-
lage level Barghars, which has not traditionally been
part of the system. The Tharu are aware, however,
that when working on these laws their system needs
to remain independent and not become another
state institution.

While the Tharu continue to secure recognition in ad-
ditional municipalities in the area, they also aspire to
get their customary system recognized at the nation-
al level. They want to inspire other Tharu in other parts
of Nepal to revive their governance systems and
advocate for the promotion of Indigenous Peoples’
self-governance systems in general. They also want
to share their experience and distinct governance
system at the international level. To do so, they first
see the need to extensively document the Barghar
system and how it functions.

The Santhal community in Southeast Nepal, for ex-
ample, has drawn on the experience of both the Newa
in Kirtipur and the Tharu in Bardiya. The Santhal have
been dispossessed from large parts of their ances-
tral land, which is now either owned privately or by
the government, this latter having tried to further
displace the Santhal to make way for a national park.
However, they have been working to reclaim their
land and get it recognized as collective or community
land. The community organized itself and lobbied the
local government, which resulted in them supporting
the community financially and abandoning the plan
to establish a park on their lands. The community
has also been successful in reclaiming some of their
collective land and getting it declared a cultural pro-
tected area. However, restrictions on access and use
of the forest poses a challenge to the continuation of
the rituals and culture of the community.
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. - The customary system of the Santhals is called Maji
) andis primarily used for settling community disputes.
The Maji system has been practised for generations
but is also under pressure from encroachment onto
Santhal land and the strength of the federal state
system of Nepal. Based on the experience of the Tha-
ru, the Santhal, who are also working with LAHURNIP,
are now lobbying for government recognition of the
system and to protect and revive it. One local ward
chair has advocated for recognizing a version of the
Maji system that is adapted to fit into the state struc-
ture; however, it is important for the Santhal that the
version that is recognized is the original customary
system that works on the village level. While they can
still coordinate with all levels of government, they
want the system to continue to work independently.
Central to the Maji system is the Maji tan, a sacred
collective site used, for instance, for the annual gath-
ering that forms part of the governance system. The

area of the Maji tan in the community is also threat-
CREDIT: Signe Leth
ened by encroachment.

Indigenous Bankaria women. CREDIT: Signe Leth
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Final reflections



Self-determination is necessary for the Indigenous
Peoples of Nepal to secure the fulfiiment of their
rights. Self-determination is essential to addressing
the historic discrimination and land dispossession
they have experienced since the state of Nepal was
formed. Indigenous Peoples lost their nations in the
state formation process and have continuously been
robbed of their land, territories and resources ever
since.”® Indigenous Peoples in Nepal are discriminat-
ed against and marginalized by state institutions and
therefore need the legal space to make their own de-
cisions and ensure they can seek justice within their
communities through their own customary systems
and institutions.”™ Further, the Hindu caste system
is discriminatory towards Indigenous Peoples and
self-determination is necessary to counter this his-
toric racism and colonialization.® Finally, when the
Nepalese state was restructured less than 10 years
ago after years of armed conflict, federalization was
not done with due consideration for or responsive-
ness to the wishes of Indigenous Peoples.’

Focusing on advocacy towards the local government
has proved to be an effective way of securing more
autonomy for Indigenous Peoples. Although the laws
that can be promulgated on this level are not enough
to fully secure Indigenous Peoples’ right to self-deter-
mination, they are a step in the right direction. Con-
cretely, the efforts of LAHURNIP and the communi-
ties have been used to secure the cultural autonomy
of the Newa Indigenous Peoples in Kirtipur, which
helps to promote and protect their culture, and can
also potentially lead them to have more control over
their land. These coordinated efforts have also result-
ed in recognition of the customary system of Tharu
communities in western Terai region, which has se-
cured their decision-making power through their own
systems of local development and conflict resolution,
with the exception of criminal cases.

According to the experiences of LAHURNIP and the
Indigenous communities they work with, there are
several elements that need to be in place if the strug-
gle for some level of legally recognized autonomy
within the current state of Nepal is to be successful.
These include:

1. Well-organized community with strong consen-
sus about the importance of self-determination
and autonomy for their community.

2. Clearly defined and well-functioning customary
institutions, with capable leadership to guide and
govern the community during the struggle and
also once autonomy has been achieved so that
laws promulgated do not dilute their systems or
become assimilated into those of the state).
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3. Continued and strong engagement from the
community in the struggle, including with the
drafting of laws and acts so they are notimposed
with parallel government structures that weaken
customary institutions.

The case of the recognition of the Barghar system
also exemplifies the importance of allocating budget
alongside the promulgation of laws. This can be used
to cover the expenses of the Barghar and to ensure
that the community’s decisions are effectively car-
ried out, as local development funds are managed
by the communities. This is in line with the UNDRIP,
which states that, as part of Indigenous Peoples’
right to autonomy, they are entitled to a means of fi-
nancing their autonomous functions.

What the experience also shows is that even with the
local laws, there is still a need to further resolve and
clarify the responsibilities of various jurisdictions. In
the case of the Newa, they are still working on ensuring
that when development activities, which are still de-
cided by the local government, interfere with cultural
sites, they are consulted and have decision-making
power. And, in both cases, Newa and Tharu, there is
a question of whether the central government can
overrule the authority of the customary institutions
and still impose development projects and grab an-
cestral land from the communities. This also shows
that full and comprehensive fulfilment of Indigenous
Peoples’ right to self-determination requires control
over their lands, territories, and resources, along with
their political, judicial and cultural autonomy.

While both the Newa in Kirtipur and the Tharu in
Bardiya and neighbouring districts have had some
success in getting these acts promulgated at the lo-
cal level, both are interested in expanding the work.
They hope that the laws they have in place can be
replicated in other local governments in order to also
secure more autonomy for other Indigenous com-
munities. For the Newa, they also wish to expand the
autonomy to cover more areas than simply culture,
and to use their customary systems for development,
social issues, and economic decisions as well. Finally,
they both see a need to eventually have their rights
and autonomy secured at the national level.

Years of work have been done by these communities
to revitalize their customary governance systems
and work with local governments to see their rec-
ognition and formalization in law. They are not done,
however, and are continuing to work to see the rights
of Indigenous Peoples in Nepal to self-determination
and autonomy fully realized.
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