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sive advocate of indigenous rights and for the adoption
of progressive policies by States in regard to their indig-
enous communities.

This book, representing a personal record of her ex-
periences, her analysis of the issues and her account of
how the United Nations came to be persuaded to adapt
to the international movement of the world’s indige-
nous peoples, reflects the suffering, needs and aspira-
tions of indigenous peoples from around the globe. It is
a work that will be read with particular interest by eve-
ryone in the human rights community. It is a book that
will leave no one indifferent.

Louise Arbour

United Nations High Commissioner
for Human Rights

Geneva, January 2008

Louise Arbour
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WHO ARE INDIGENOUS PEOPLES?

here is no international consensus as to the defini-
tion of “indigenous peoples”; they cannot therefore be
precisely identified, nor can any existing definition be
globally applied. Self-identification is an important ele-
ment in determining who is indigenous. Indeed, in
many of their languages, they are simply “The People”.
They are widely regarded as “First Nations” that have
lived on their lands since time immemorial. They have
survived in spite of the massacres, discrimination, op-
pression, disease, poverty and misery inflicted upon
them by colonial powers such as Spain, Great Britain,
France, the Netherlands and the United States.

The problems of indigenous peoples exist to varying
degrees on all continents. Even in countries where the
indigenous still constitute a majority, they remain pow-
erless: largely unheard, misunderstood, or simply ig-
nored by their governments. Their history is disdained,
their way of life scorned, their subjugation denied and
their social, economic and legal systems unvalued. In-
vaders and colonizers regarded indigenous peoples as
primitive, even subhuman. Tragically, these views per-
sist in many parts of the world.

International debate around the meaning of the term
“indigenous” began in the late 19* century. The terms in-
digenous in English and indigena in Spanish come from the
Latin indigenae, which Romans used to distinguish be-
tween persons who were born in a particular place and

immigrants (advenae). The French word autochtone, by
comparison, comes from Greek and, like the German Urs-
prung, suggests that the group to which it refers was the
first to occupy a particular place. The roots of all of these
terms share one conceptual element: priority in time.

Nowadays, it is commonly agreed within the United
Nations system that no single definition of indigenous
peoples could do justice to the diversity of cultures and
experiences of the ethnic groups that consider them-
selves indigenous and seek protection and support from
the world organization. Insistence on any one technical
definition at this time would almost certainly include or
exclude too many of the vulnerable groups in need of
international assistance.

Are indigenous peoples “peoples”?

At the first meeting of the United Nations Working
Group on Indigenous Populations in 1982, the repre-
sentative of the Mikmaq Nation of Atlantic Canada con-
demned the view that the concepts of “colonization”
and “peoples” were only applied to overseas exploits.
Indigenous peoples lose none of their inherent rights or
identity as “peoples”, he argued, unless they have
“freely and unambiguously chosen to incorporate them-
selves with other States or peoples by democratic
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means”. Moreover, “States should bear the burden of
proving consent, either at the time of foreign settlement
or under some contemporary agreement.”

Where clarification or guidance is nevertheless
needed on the difficult question of what makes a group
indigenous as opposed to (for example) an ethnic mi-
nority, United Nations practice typically applies the fol-
lowing working definition, contained in the landmark
Study of the Problem of Discrimination against Indigenous
Populations by José R. Martinez Cobo, Special Rappor-
teur of the UN Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities, in 1987:

Indigenous communities, peoples and nations
are those which, having a historical continuity
with pre-invasion and pre-colonial societies that
developed on their territories, consider them-
selves distinct from other sectors of the societies
now prevailing in those territories, or parts of
them. They form at present non-dominant sec-
tors of society and are determined to preserve,
develop and transmit to future generations their
ancestral territories, and their ethnic identity, as
the basis of their continued existence as peoples,
in accordance with their own cultural patterns,
social institutions and legal systems.

This working definition combines the element of dis-
tinctiveness, which characterizes both indigenous and
tribal peoples, with the element of colonialism. In addi-
tion, it contains the following five essential elements: a)
the persistence of some form of discrimination or mar-
ginalization; b) a special relationship with “ancestral
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territories”; (c) geographic concentration in those ter-
ritories; d) specific cultural manifestations such as reli-
gion or living under a tribal system of social organiza-
tion; and e) a shared language or mother tongue that is
the habitual or preferred means of communication
within the home, family, or community.

The International Labor Organization’s Indigenous
and Tribal Peoples” Convention, 1989 (No. 169), which is a
revision of a 1957 ILO Convention (No. 107), also defines
indigenous peoples in terms of their distinctiveness, as
well as their descent from the inhabitants of a territory
“at the time of conquest or colonization or the establish-
ment of present state boundaries”. The only difference is
the addition of the “principle of self-identification”. Arti-
cle 1 of the Convention states that self-identification
“shall be a fundamental criterion for determining the
groups to which the Convention shall apply”. Thus a
group may be classified as indigenous only if it so choos-
es by perpetuating its own distinctive institutions and
identity. Article 1 also contains a disclaimer that “the use
of the term “peoples’ in this Convention shall not be con-
strued as having any implications as regards the rights
which may attach to the term under international law”.
This satisfied states that were fearful of challenges to
their sovereignty and territorial integrity.

Also in 1989, the General Assembly of the Organiza-
tion of American States (OAS) authorized the drafting
of an Inter-American instrument on the rights of indig-
enous peoples. This decision was widely understood to
be a response to the adoption of ILO Convention No.
169. An official draft OAS declaration was made public
in September 1995. After regional consultations in Can-
ada, Guatemala and Ecuador, a revised draft was re-









leased in February 1997. That revised draft used the
term “peoples” with the same caveat that it would have
no implications regarding the exercise of any other
rights under international law. Nevertheless, the OAS
Judicial Committee recommended that the term “peo-
ples” be replaced with the term “populations”.

The OAS established a working group in November
1999 to continue negotiations on the text of the declara-
tion, with the participation of indigenous representa-
tives. At its second meeting in April 2001, the working
group agreed to use the term “peoples”. The OAS dec-
laration was to have been completed and adopted by
2002. At of the time of writing, however, no consensus
on a final version had been achieved.

The World Bank’s Operational Manual uses the terms
“indigenous peoples”, “indigenous ethnic minorities”,
“tribal groups” and “scheduled tribes” to describe groups
that are socially and culturally distinct from the dominant
sectors of society in ways that marginalize them in the de-
velopment process. The Bank recognizes that different
countries may refer to such peoples by different terms, so
its policy does not provide a single universal definition for
“indigenous peoples”. Instead, it identifies indigenous
peoples in particular geographic areas by the presence, to
varying degrees, of some or all of the following character-
istics: a) a close attachment to ancestral territories and the
natural resources therein; b) the presence of customary so-
cial and political institutions; c) local economic systems
oriented primarily towards subsistence production; d) an
indigenous language that is different from the predomi-

nant language; and e) self-identification and identification
by others as members of a distinct cultural group.
Indigenous peoples throughout the world have criti-
cized the fact that they are still denied their rights as “peo-
ples”: in particular, their right to self-determination. A
very public confrontation took place at the World Confer-
ence on Human Rights held in Vienna in 1993. Indigenous
leaders refer to it as the battle of the “s”—that is, between
“peoples” and “people”. The first draft of the final act of
the conference, which had been prepared by the Secretari-
at, contained a section on indigenous “people” that the
Secretariat regarded as non-controversial. It called upon
governments “to ensure the full participation of indige-
nous people in all aspects of society” on a “basis of equal-
ity”, and urged United Nations bodies to “respond posi-
tively to requests by States for assistance which would be
of benefit to indigenous people”. As such, the text implied
that indigenous peoples were not entitled to collective
rights, but only to equality of treatment as individuals.
Spokespersons for indigenous peoples emphasized the
right of indigenous peoples to self-determination and ac-
cused states of twisting international law to deny them
their status as “peoples”. Statements to this effect were
made by Ted Moses, Grand Chief of the Crees of Quebec;
Nobel Peace Prize laureate Rigoberta Menchti; and myself
in my capacity as Chairperson of the UN Working Group
on Indigenous Populations, among others. Despite the ef-
forts made by indigenous delegations and some govern-
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ments to strike a compromise, the “s” was omitted from

the final act of the conference.
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There is no generally accepted legal, sociological or
political definition of a “people”. Customary interna-
tional law does not yet provide any guidance regard-
ing the term “indigenous peoples” or its relationship
with the broader concept of “peoples”. Whether a
group is a “people” for the purposes of self-determi-
nation depends, in practice, on the extent to which the
members of the group share strong ethnic, linguistic,
religious or cultural bonds (a subjective element), and
the extent to which this distinctiveness is recognized
by others.

In my opinion, indigenous peoples are “peoples” in
every political, legal, social, cultural and ethnological
sense of the term. They have their own culture, lan-
guages, laws, customs, values and traditions; their own

long histories as distinct societies and nations; and a
unique religious and spiritual relationship with the
land and territories in which they have lived.

Under the heading “Sustainable development: man-
aging and protecting our common environment” in the
historic Outcome Document of the 2005 World Summit
(General Assembly resolution 60/1), UN Member States
commit “to recognize that the sustainable development
of indigenous peoples [emphasis added] and their com-
munities is crucial in our fight against hunger and pov-
erty”. Likewise in resolution 60/142, adopted by the
General Assembly on 16 December 2005, the Programme
of Action for the Second International Decade of the
World’s Indigenous People refers to the unique contribu-
tion of indigenous “peoples” in several of its preambular
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paragraphs-although the Decade retains the singular
term “people” in its title. The question of the “s” was
only finally resolved by the adoption of the UN Declara-
tion on the Rights of Indigenous Peoples by General Assem-

bly resolution 61/295 (2007).

Indigenous peoples and “minorities”

It is possible to simplify the argument over the defini-
tion of indigenous peoples by exploring the distinction
between the rights of indigenous peoples and the rights
of persons belonging to “minorities”. The factors that
jurists have repeatedly asserted as characteristics of ei-
ther indigenous peoples or minorities are:
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¢  Numerical inferiority;

®  Social isolation, exclusion, or persistent
discrimination;

¢ Cultural, linguistic or religious distinctiveness;

*  Geographical concentration (territoriality);

®  Aboriginality-that is, being autochthonous.

The term “minority” has sometimes been applied to any
group that constitutes less than 50 per cent of the popula-
tion of a state. It has been assumed that numerical inferior-
ity puts the group at risk, thus justifying special measures
of protection. This may often be true, as in the example of
African Americans in the United States. A numerically
small group may also be the dominant elite, however, as
was the case of Afrikaaners during the apartheid regime in
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South Africa. The numerical superiority of indigenous peoples in countries
such as Bolivia or Guatemala has likewise been no guarantee of their enjoyent
of basic human rights.

For these reasons, most previous attempts to define “minorities” and
“indigenous peoples” have emphasized their non-dominant status in na-
tional society, either as a sufficient criterion, or in conjunction with the crite-
rion of numerical inferiority. But it is not always clear how “dominance”
should be determined. A group may nominally control the state apparatus
yet be subordinate to another group that controls, for example, the lands,
finances or military institutions of the country. De jure dominance may be de
facto subordination. More seriously, applying non-dominance as a key char-
acteristic of indigenous peoples or minorities results in a paradox: should
the group in question ever become dominant, would it then cease to be in-
digenous or a minority? No minority or indigenous nation would admit
that their legal status fluctuates with changing social conditions.

Is this merely a problem of language? A group asserts its rights when it
feels that its rights are being violated. The task for the international com-
munity is to ascertain what rights a particular group may legitimately assert,
as a matter of law, so that we can then determine whether legitimately claimed
rights are being violated as a matter of fact. Whether a group’s rights have
been abused may be impossible to resolve until we agree on what kind of
group it is. For example, if Afrikaaners argue that they are entitled to special
rights to their lands and autonomy, we must first determine whether they
have a legitimate claim to being “indigenous”. The fact that they lack any
special rights to land cannot be a factor in deciding whether they are indige-
nous because that would make the exercise logically circular.

Cultural distinctiveness--linguistic, religious or ethnic--is widely as-
sumed to be a characteristic of both minorities and indigenous peoples,
and is generally asserted by both groups. The leaders of minorities and
indigenous peoples frequently assert that the enjoyment of their distinc-



tive culture is the reason they are seeking collective legal recognition and
self-determination. Indeed, indigenous peoples worldwide contend that
they share a special kind of culture that distinguishes them from all other
peoples and cultures.

It is very challenging to agree on the extent to which cultures differ. To a
greater or lesser extent, all groups and cultures overlap and change over
time, particularly in this age of global communications. Does a group grad-
ually lose its rights as its culture changes? Or lose its rights when it exceeds
a certain threshold of cultural similarity to other groups?

National minorities and “racial” groups pose additional problems with
respect to claims of distinctiveness. They may be distinguishable from other
segments of the national society only with respect to their historical origins,
names or physical appearance. These distinguishing features may expose
them to discrimination, but a group’s visibility may not be associated with
the existence of a distinctive group culture. Skin colour prejudice may have
little to do with the existence of cultural differences, for example, although
it often results in significant economic and political subordination. A group
may struggle against skin colour prejudice without aspiring to the perpetu-
ation of a distinctive culture, but simply to escape discrimination. It is prob-
ably safest to conclude that while cultural distinctiveness may often be the
objective of groups that assert rights as minorities or indigenous peoples, it
should not be a necessary criterion for the legitimacy of group claims.

In this regard, it should be appreciated that a “minority” can be created
by the actions of the state, by its citizens, or by the group itself. Some groups
choose to perpetuate a distinct collective identity, while others, satisfied to
assimilate into national life, are prevented from doing so by institutional
discrimination or public prejudice. Either situation may result in abuses of
human rights, serious violence and, in extreme circumstances, threats to in-
ternational peace and security.




Aboriginality—the characteristic of being autoch-
thonous, or the original human inhabitants of a territo-
ry—-appears to be an obvious distinguishing characteris-
tic of indigenous peoples. However, it fails to clarify
many situations, especially in Asia and Africa, where
dominant as well as non-dominant groups within the
state can all claim aboriginality. Some legal scholars
have proposed the use of subordination and cultural
distinctiveness as supplemental criteria in such situa-
tions; this approach requires us, however, to agree that
the distinction between indigenous peoples and minor-
ities in Africa and Asia is merely one of degree of abo-
riginality or cultural distinctiveness. Problems may
arise from applying different criteria to different regions
of the world: a qualitative standard in the Americas
(aboriginality) and a quantitative standard in Africa
and Asia (degree of aboriginality or distinctiveness).

The test of aboriginality also fails to clarify the status
of groups that were forcibly dislodged from their ances-
tral territories and then compelled either to disperse or to
emigrate. Are emigrant or diaspora groups “indigenous”
to their place of origin, and “minorities” everywhere
else? Every human lineage can trace its roots to a territo-
ry somewhere in the world, but this does not entitle eve-
ry group to assert rights as an indigenous people. On the
other hand, it would seem unjust for a group to lose its
claim to being indigenous at the moment it is forced to
abandon its ancestral lands. How long does indigenous
status survive a forced removal, and justify a claim to the
right to return? Minorities and indigenous peoples share
very similar experiences of oppression and displacement,
but using the factor of aboriginality accords greater rights
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to groups that have succeeded in remaining physically
present within their original territories.

Indigenous peoples contend that they not only con-
tinue to occupy parts of their original territories but also
that they have a special relationship with their lands.
This is obviously a claim of cultural distinctiveness, but
it may be seen as a refinement of the concept of aborigi-
nality as well. It is a way of saying that living together
in a particular place is the core aspiration of the group,
a sine qua non for the enjoyment of their human rights.
While sharing a homeland may not be the contempo-
rary reality of the group, as a result of intervention by
state authorities and settlers, it is nonetheless definitive
of the group’s identity and integrity. This may suggest a
very narrow but precise definition of “indigenous”, suf-
ficient to be applied to any situation where the problem
is one of distinguishing an indigenous people from the
larger class of minorities. The distinction may neverthe-
less still be merely one of degree and not of quality.
Many groups that are identified or self-identify as “mi-
norities” regard themselves as connected to a homeland
within the state where they live, or another state.

Although aboriginality is perhaps the key factor
from the perspective of indigenous peoples, it must be
borne in mind that many indigenous peoples in the in-
dustrialized countries have changed their human-eco-
logical relationships profoundly, and that a majority of
them no longer live within their ancestral territories.
Ancestral lands have retained considerable symbolic
meaning and political significance for indigenous peo-
ples everywhere, however, even in countries such as the
United States where indigenous peoples have become



increasingly urbanized and integrated into national
economic life.

No definition can eliminate overlaps between the
concepts of minority and indigenous peoples. Cases
will continue to arise that defy any attempt at a simple,
clear-cut approach to classification. But the fact remains
that indigenous peoples and minorities organize them-
selves separately and tend to pursue different goals,
even in those countries where they appear to differ very
little with respect to “objective” characteristics such as
cultural distinctiveness.

In such cases, a purposive approach would seem ap-
propriate. What are the legal consequences for a group
of being assigned to one or the other category? Which
category is most consistent with the goals and aspira-
tions of the group? Which category is consistent with
what can realistically be achieved by the group?

Classification as an “indigenous people” or “minor-
ity” has very different implications in international law.
Both kinds of groups possess the right to perpetuate
their distinctive cultural characteristics and to be free
from adverse discrimination on the basis of those cul-
tural characteristics. Both have the right to participate
meaningfully in the social, economic and political life
of the state as a whole—-as groups if they choose, and in
any case without adverse discrimination. In my opin-
ion, the principal legal distinction between the rights
of indigenous peoples and those of minorities in con-
temporary international law concerns internal self-
determination: the right of a group to govern itself
within a recognized geographical area without state
interference, albeit in some cooperative relationship
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with state authorities, as in any federal system of national

government.

Some minorities today enjoy limited self-government, ei-
ther de facto or pursuant to national legislation. But only in-
digenous peoples are currently recognized as possessing the
right to a political identity and self-government as a matter of
international law.

The exercise of internal self-determination is impractical
where the group concerned is widely dispersed and lacks a
principal centre of population and activity. The territorial ele-
mentis central to the claims of indigenous peoples, and it should
be given particular weight precisely because it is so closely re-
lated to the capability of groups to exercise the rights they claim.
On the other hand, minorities may increasingly make claims to
autonomy based on the existence of discrete concentrations of
their populations in particular regions of states.

Categorization of a situation as an “indigenous” problem
or a “minority” problem will serve, at best, as a starting point
for the international community to recognize the basic legiti-
macy of a group’s desire for political recognition by a state,



and to promote a process of political engagement be-
tween the group and the state concerned.

Bearing these conceptual problems in mind, I should
like to suggest that the ideal type of “indigenous peo-
ple” is a group that is aboriginal (that is, autochthonous)
to the territory where it resides today, and chooses to
perpetuate a distinct cultural identity and a distinct col-
lective social and political organization within that ter-
ritory. The ideal type of “minority” is a group that has
experienced exclusion or discrimination by the state or
its citizens because of its ethnic, national, racial, reli-
gious or linguistic characteristics or ancestry, irrespec-
tive of aboriginality or territoriality.

From a purposive perspective, then, the ideal type of
“minority” focuses on the group’s experience of dis-
crimination, directing us to international standards
aimed at combating discrimination and facilitating na-
tional socio-economic integration, such as the 1992 UN
Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities. The ideal

type of “indigenous people” focuses our attention on
aboriginality, territoriality and the desire to remain col-
lectively distinct, which are tied logically to the exercise
of the right to internal self-determination, self-govern-
ment or autonomy.

Obviously, there will be cases that fit both ideal types
and merit the protection afforded to both: not only some
degree of self-determination, but also the right to integrate
freely into national society for some purposes. A group that
has been characterized as a “minority” may nevertheless
possess a limited degree of aboriginality and territoriality,
and justly demand some form of autonomy as a reasonable
means of protecting itself from discrimination. The inevita-
bility of overlap does not invalidate the approach that I am
proposing, or render it impracticable. On the contrary, be-
ing practical and realistic requires an approach that is pur-
posive, and links the characteristics of groups to their aspi-
rations and to the rights they are entitled to and can realisti-
cally exercise. o
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INDIGENOUS PEOPLES AND THE UNITED NATIONS

n 1923 Deskaheh, leader of the Iroquois Confederacy,
travelled to Geneva to inform the League of Nations of
the tragic situation of indigenous peoples in Canada
and to request the League’s intervention in their long-
standing conflict with the Canadian Government. In
spite of Deskaheh’s efforts, the League decided not to
hear the case, asserting that the issue was an internal
Canadian matter.

The United Nations system first addressed itself for-
mally to indigenous issues in 1949, when the General As-
sembly, by its resolution 275 (111) of 11 May 1949, invited
the Sub-Commission on Prevention of Discrimination
and Protection of Minorities (the Sub-Commission) to
study the situation of indigenous Americans, in the hope
that the material and cultural development of these peo-
ples would result in a more profitable utilization of the
resources of America to the advantage of the world.

The United States objected, which not only led to the
termination of this particular study but also to the tem-
porary suspension of the entire Sub-Commission! In
any event, it is fair to suppose that the real initiative for
this study was related more to the Cold War, and to the
interests of the exploitation of the South American inte-
rior, than by any genuine concern for the welfare of in-
digenous communities.

More than 20 years elapsed before the UN Economic
and Social Council (ECOSOC), by its resolution 1589 of

21 May 1971, authorized the Sub-Commission to under-
take a study into the “Problem of Discrimination against
Indigenous Populations”. The Sub-Commission en-
trusted this vast task to José R. Martinez Cobo, who
took 15 years to complete and publish his encyclopae-
dic five-volume report, which the Sub-Commission
welcomed as “a reference work of definitive useful-
ness”. It was indeed a forceful and eloquent appeal to
the international community to respond decisively to
the exclusion and discrimination experienced by indig-
enous peoples throughout the world.

The UN Working Group

Representatives of indigenous peoples themselves began to
visit the UN Office at Geneva frequently in the 1970s to com-
plain about the inhuman conditions in which they were liv-
ing. As a member of the Sub-Commission, I spoke with many
of them about their lives and struggles, and I was struck by
the deep pain and bitterness with which they spoke, in par-
ticular the Aboriginal peoples of Australia.

The Sub-Commission continued to receive and dis-
cuss progress reports from Ambassador Martinez Cobo,
and to hear from a growing number of newly-formed
international non-governmental organizations of indig-
enous peoples such as the International Indian Treaty
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Council, the World Council of Indigenous Peoples, the
Grand Council of the Crees (of Quebec), the Sami Coun-
cil and the Indian Law Resource Center. We began de-
veloping concrete proposals for UN initiatives that we
sincerely hoped would change the attitudes of govern-
ments, and build a momentum for change in legislation
and policies.

At its 34" session in 1981, the Sub-Commission pro-
posed the establishment of a standing United Nations
Working Group on Indigenous Populations, to be com-
posed of five members of the Sub-Commission. We rec-
ommended that the Working Group have a mandate
“to review developments pertaining to the promotion
and protection of human rights and fundamental
freedoms of indigenous populations”, while also giving
“special attention to the evolution of standards concern-
ing the rights of indigenous populations”. In other
words, we hoped that the Working Group would con-
tinue to study the situations and aspirations of indige-
nous peoples around the world and, in addition, begin
to clarify the rights of indigenous peoples under inter-
national law.

The Commission on Human Rights and ECOSOC
approved our proposal (ECOSOC resolution 1982/34)
and the Sub-Commission chose a distinguished Norwe-
gian legal scholar, Asbjorn Eide, to be the Working
Group’s first Chairman-Rapporteur. The Working
Group met for the first time in August 1982 with barely
25 representatives of indigenous peoples and govern-
ments, but considerable controversy. Some govern-
ments were particularly displeased with the Working
Group’s decision to let all of the indigenous participants
speak freely, regardless of whether or not they were

sponsored by international non-governmental organi-
zations accredited to the UN by ECOSOC. Eide coura-
geously and successfully defended this important pro-
cedural decision. Indeed, it was frequently challenged
even after I succeeded him as Chairperson-Rapporteur
in 1984, by which time the number of indigenous peo-
ple participating in the annual sessions of the Working
Group had grown to more than 800.

During my 18 years as Chairperson-Rapporteur of
the Working Group, I did my utmost to build an open,
liberal and democratic forum in which indigenous peo-
ples and governments could meet as equals and express
their views freely. I repeatedly urged indigenous peo-
ples to avoid abusive language, despite their justifiable
anger and bitterness, and make constructive proposals
for national and international action. I likewise urged
governments to listen carefully and respectfully to in-
digenous people, avoid defensiveness and denials, and
try to respond positively. I believed from the start that a
peaceful exchange of views would change ideas, build
collegial relationships, and result in meaningful com-
mitments to work together. If I have achieved this to
any degree it has been through the goodwill of hun-
dreds of indigenous representatives as well as the vari-
ous observer governments.

The Working Group did not limit itself to building
relationships, however. My four colleagues and I also
prepared special studies and reports that we hoped
would help promote awareness and recognition of the
rights of indigenous peoples. One of the first studies
proposed by the Working Group was devoted to the
history and legal status of “treaties, agreements and
other constructive arrangements” made between states






and indigenous peoples. It was entrusted to Professor
Miguel Alfonso Martinez of Cuba, the Latin American
member of the Working Group, who presented his fi-
nal report in 1999 after many years of diligent re-
search.

I was also entrusted with several important studies
in addition to my tasks as Chairperson-Rapporteur.
The most important, perhaps, were the working pa-
pers I prepared on the definition of “indigenous peo-
ples”, and on the application of the principle of self-
determination to indigenous peoples. I also take pride
in first addressing the problem of the protection of the
intellectual and cultural property rights of indigenous
peoples in the early 1990s as the author of a Sub-Com-
mission study on “the heritage of indigenous peo-
ples”. Many other United Nations bodies and special-
ized agencies have now taken up this issue. Special
working groups on the traditional knowledge of in-
digenous peoples have been established by the World
Intellectual Property Organization(WIPO) and by the
States Parties to the UN Convention on Biological Diver-
sity. I also prepared reports for the Sub-Commission
on the relationship between indigenous peoples and
their lands, and on indigenous peoples’ permanent
sovereignty over their natural resources.

Of course, none of these efforts would have been suc-
cessful without the growing participation of indigenous
peoples themselves in the annual sessions and activities
of the Working Group. A preoccupation of mine as
Chairperson-Rapporteur was finding ways to ensure
that indigenous peoples from every region of the world,
especially from the poorest countries, could afford to at-
tend our meetings. Discussions with governments and



indigenous leaders led to the establishment of a UN
Voluntary Fund for Indigenous Populations by the Gen-
eral Assembly in 1985. The Working Group subsequent-
ly became the most democratic and open body of the
UN system, a meeting place of the world’s indigenous
peoples.

The Voluntary Fund is administered by a Board of
Trustees composed of five persons with relevant experi-
ence of indigenous issues, appointed by the Secretary-
General in consultation with the Chairman of the Sub-
Commission for three-year renewable terms, and serv-
ing in their personal capacity. At least one of the mem-
bers of the Board must be a representative of a widely
recognized organization of indigenous peoples. Four of
the five members of the Board are currently indigenous
people. In 2007, the Voluntary Fund recommended fi-
nancial support for 67 indigenous representatives to at-
tend UN meetings.

As part of the Programme of Activities for the Interna-
tional Decade of the World's Indigenous People, moreover, a
special fellowship programme was established within
the Office of the High Commissioner for Human Rights
“to assist indigenous people wishing to gain experience
in the different branches of the Centre and in other parts
of the UN system”. More than a hundred indigenous
persons have already served as UN Fellows. Five fel-
lowships will be awarded for 2007 and these include
return airfare from their country of residence to Geneva;
modest accommodation and health insurance in Gene-
va for the duration of their fellowship; and a monthly
grant to cover other living expenses in Geneva.




The Declaration on Indigenous Rights

In 1984, I participated in the Fourth World Conference
of the World’s Indigenous Peoples in Panama, in my ca-
pacity as Chairperson-Rapporteur of the Working
Group. A very important result of this global gathering
was the participants” adoption of a proposal for a Unit-
ed Nations Declaration of the Rights of Indigenous Peo-
ples, which was tabled at the next annual session of the
Working Group. The Sub-Commission and Commis-
sion on Human Rights endorsed the idea of a special
UN instrument clarifying the legal status and rights of
indigenous peoples, and entrusted me with the task of
preparing a draft. I drew extensively on the texts pre-
pared by indigenous peoples themselves in Panama
and elaborated three subsequent revisions of the draft
Declaration over the next nine years.

Above all, my colleagues and I on the Working Group
were concerned that the draft should reflect the real aspi-
rations of indigenous peoples themselves, and to the great-
est extent possible be prepared with their full participa-
tion. I considered the comments and proposals made by
hundreds of indigenous leaders and organizations, and
made every effort to revise and amend the draft until there
was wide agreement among the indigenous participants.
This process was certainly time-consuming, but it was in-
dispensable lest indigenous peoples feel, once again, that
others were making decisions for them.

At the same time, my colleagues and I were very
conscious of the need to involve governments in the
drafting process. We knew that the declaration would
have little impact if it lacked support among a large
number of concerned governments. Our task was there-

fore very delicate: to involve government observers in a
learning process, and to persuade indigenous leaders to
dispel governments’ fears of secessionist movements
and violence. That we succeeded at all in bringing gov-
ernments to a common viewpoint with indigenous peo-
ples is clearly a tribute to the moderation and pragma-
tism of indigenous leaders throughout the many long
years of deliberations!

I think it is fair to say that no other United Nations
instrument has ever been elaborated with so much di-
rect participation of its intended beneficiaries. My final
draft was agreed by the Working Group in 1993 with
few amendments and forwarded to the Sub-Commis-
sion, where it was approved. In its resolution 1994 /45,
the Sub-Commission decided to ask the Commission on
Human Rights to consider the draft Declaration as ex-
peditiously as possible; to request the Secretary-General
to circulate the draft Declaration to indigenous peoples
worldwide; and to recommend that the Commission on
Human Rights ensure that representatives of indige-
nous peoples were able to participate in the further con-
sideration of the draft Declaration by the UN system,
regardless of their consultative status with ECOSOC.
This last recommendation was a significant step: for the
first time in the fifty-year history of the United Nations,
individuals were allowed to participate actively and di-
rectly in the elaboration of a draft UN instrument, with-
out requiring them to be official representatives of
Member States or UN-accredited organizations.

By its resolution 1995/32, the Commission on Hu-
man Rights decided to establish an open-ended inter-
sessional working group with the sole purpose of fur-
ther elaborating the draft Declaration adopted by the Sub-



Commission, chaired by a distinguished Peruvian diplo-

mat, Luis Enrique Chavez Basagoitia. A special procedure
was adopted to facilitate the participation of indigenous
peoples at this inter-governmental level, and the first ses-
sion of the new working group took place in Geneva from
20 November to 1 December 1995. Indigenous leaders
called for the adoption of the existing draft without chang-
es, but governments insisted on reviewing and revising
the draft section by section. The social and cultural provi-
sions of the draft were broadly acceptable to governments;
however, the provisions on self-determination, land and
natural resources continued to be very controversial. The
draft Declaration languished almost 12 years in the new
Commission-level working group.

Finally, due to the tireless efforts of the President of the
61 session of the General Assembly, H.E. Sheikha Haya

Al Khalifa, and to the goodwill of many indigenous repre-
sentatives and governments (including Greece, Guatema-
la, Mexico, Peru and other “friends of the Declaration”),
the Declaration on the Rights of Indigenous Peoples was ap-
proved by the General Assembly (A.res./61/295/13 Sep-
tember 2007), by a vote of 143 in favour and 4 against with
11 abstentions. It was truly an historic event.

The Declaration has a certain logical order that re-
flects its overall philosophy and approach. The pream-
ble contains a number of important general principles.
It follows by a statement of the fundamental principles
of equality and non-discrimination with regard to in-
digenous peoples collectively as “peoples”, and indi-
vidually as persons. Specific reference is made to self-
determination, not because it is a right of being indige-
nous, but because it is a right of all “peoples” from
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which indigenous peoples cannot be excluded. It pro-

vides also that indigenous peoples, in exercising their
right to self-determination, have the right to autonomy
or self-government in matters relating to their internal
and local affairs, as well as ways and means for financ-
ing their autonomous functions.

Also, the Declaration recognizes the rights of indige-
nous peoples to their physical existence and cultural
identity. Further, a number of important articles focus
on issues of special concern to indigenous peoples in
the exercise of their rights to equality, self-determina-
tion and collective identity. Some articles deal with
land, natural resources, cultural and intellectual prop-
erty and other economic rights, as well as the right to
protection of the environment and ecological security.
Furthermore, the Declaration provides expressly that
the rights recognized herein constitute the minimum
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standards for the survival, dignity and well being of the
world’s indigenous peoples.

Seminars and workshops

While work on a draft Declaration on the rights of in-
digenous peoples continued, the High Commissioner
for Human Rights organized a number of important in-
ternational and regional technical seminars to promote
a greater understanding of the rights and needs of in-
digenous peoples.

The Seminar on the effects of racism and racial discrim-
ination on the social and economic relations between indig-
enous peoples and States, was held in Geneva in 1989,
and was chaired by a Senegalese government expert,
Ndary Touzé. Ted Moses, Grand Chief of the Grand



Council of the Crees of Quebec, an indigenous leader
with considerable policy experience as well as a deep
knowledge of existing international law and proce-
dures, was chosen to be rapporteur of the seminar, and
this was a significant development in the recognition
of indigenous peoples as international actors. Partici-
pants concluded that indigenous peoples have been,
and still are, the victims of racism and racial discrimi-
nation; that relations between states and indigenous
peoples should be based upon free and informed con-
sent and co-operation, not merely consultation; and
that indigenous peoples should be recognized as sub-
jects of international law with their own collective
rights as “peoples”.

More recent international technical meetings have
included the Workshop on indigenous peoples, private
sector natural resource, energy and mining companies and

human rights, convened in Geneva in 2001 and chaired

by another prominent indigenous leader from Cana-
da, Wilton Littlechild, a former Member of Canada’s
Parliament as well as the first Rapporteur of the Per-
manent Forum on Indigenous Issues; a Seminar on
treaties, agreements and other constructive arrangements
between states and indigenous peoples, organized in Ge-
neva in 2003, also chaired by Mr. Littlechild; an Ex-
pert seminar on indigenous peoples and the administra-
tion of justice, in Madrid in 2003, chaired by Tomds
Alarcén; a Seminar on draft principles and guidelines for
the protection of the heritage of indigenous people, which
I chaired in Geneva in 2000 with the assistance of Pro-
fessors Marie Battiste and Siegried Wiessner; and the
Expert seminar on indigenous peoples, permanent sover-
eignty over natural resources and their relationship to
land, held in Geneva in 2006 with two eminent indig-
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enous persons, Tom Calma in the chair and Andrea
Carmen as rapporteur.

Special Rapporteur for indigenous rights

In 2001, Mexican scholar Rodolfo Stavenhagen was ap-
pointed by the ECOSOC as Special Rapporteur on the
situation of human rights and fundamental freedoms of
indigenous people. He has a mandate to gather infor-
mation from all relevant sources, including govern-
ments and indigenous people themselves, and to pre-
pare co