


NEGOTIATING 
AUTONOMY 

Case Studies on 

Philippine Indigenous Peoples' 
Land Rights 



" 

NEGOTIATING 
AUTONOMY 
Case Studies on 

Philippine Indigenous Peoples' 

Land Rights 

Editor 

AUGUSTO B. GATMAYTAN 

IWGIA 
lntemational Work Group on Indigenous Affairs 

Legal Rights and Nanual Resources Center, Inc. • 
Kasama sa Kidikasan/Friends of the Earth.Philippine■ 
(LRC-KsK / FOE-Phils.) 

IWGIA Document 114 

Quezon City/ Copenhagen 
2007 



NEGOTIATING AUTONOMY 

Case Studies on Philippine Indigenous Peoples' Land Rights 

Edited by Augusto B. Gaanaytan 

ISBN number: 9788791563225 
ISSN number: 01054503 

Copyright(.) 2007 
The reproduction and distribution of information contained in this book is 
welcome so Jong as the source is cited. However, the reproduction of the whole 
BOOK should not occur without the consent of LRC-KsK and IWGIA. The 
opinions expressed in this publication do not necessarily reflect those of the 
LRC-KsK and IWGIA. 

Published by: 

.I) International Work Group for Indigenous Affairs 
Classensgade 11 E 
DK - 2100 Copenhagen 0 Denmark 

I\ U
G 

Phone: +45 35 27 05 03 Fax: +45 35 27 05 07 
I YV' IA Email - iwgia@iwgia.org www.iwgia.org

Legal Rights and Natunal Resources Center• Kuama H 
Kalikasan / Friend• of the Earth-Philippines 
(LRC-KSK/POE-Phils.) 
Unit 329, Eagle Court Condominium 
26 Matalino St. Brgy. Central, Diliman, Quezon City, Philipputes 
1101 
Tel. (+632) 9281372 Telefax (+632) 9207172 
Email - lrcksk@lrcksk.org www.lrcksk.org 

Distribution in North America 
Transaction Publications 
390 Campus Drive / Somerset, New Jersey 08873 
www.cransactionpub.com 

Prinud lllitb S'!J'I i11Jr.. Cover amwrk: Boy Dominguez 

Book design: J. M. Santiago Colitf' pag, - aad:frtt, rt'J'kd pap,,-.
This book has been p11blished with financial s,pport from 

the Danish Afjnistry of Foreign Affairs. 



This book is dedicated to the lndigenoHS Peoples of 

the Philippines; especiaf!y those who, like Marklls 

Bangit and so many others, died in the deftnse of 

land, life and self-determination; and those who 

remain, despite the dangers, on the fare.front of the 

strugg/e far jtutice far Indigeno11s Peoples. 
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FOREWORD 

SECURING LAND and territorial rights has always been on top of the 

agenda of IWGI.Ns almost 40 years of advocacy work for indigenous 

peoples' rights. This is our priority because it is the indigenous 

peoples' priority. On a poster printed in the 1980s IWGIA has sum­

marized its priorities and approach in three simple words: Land - Llfe 

- Culture. For indigenous peoples the three are indeed inseparably
connected, as indigenous leaders and community members have been

telling the world over and over again during the past decades. To in­

digenous peoples, land is life, land is culture.

I recently found a particularly beautiful and strong statement 

conveying how indigenous peoples see their relationship to their land, 

in an article by Colin Nicholas on Orang Asli identity. He quotes Batin 

Hun-ho, a Semai headman in Perak state. Batin Hun-ho in address­

ing an officer of the government's agency in charge of Orang Asli 

affairs said: 

"Each time you come here, you tell us that we have to move, 

that this is Tanah Melayu {Malay Land]. But we are from 

here. Like the durian tree. It grows tall. It flowers. It bears 

fruit. The fruits fall, and new seedlings emerge. Then new 

trees grow. We are like the durian trees here. We are the sengoi 

asal [original people] here." (Nicholas 2002: 128) 

In the 1980s, IWGIA expanded the scope of its work and began 

to provide direct support to titling of indigenous territories in the 

Peruvian Amazon, later on in Bolivia and elsewhere in Latin America. 

Territorial defense is still a priority of IWGI.Ns work in that region. 

Experiences all over the region have however shown that territorial 

defense, even after a title has been granted, is not all that easy since 

the communities often have to deal with extremely powerful and well­

connected actors that are interested in their land and resources and 

seek new ways of getting access to them. 
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� When the Philippines passed the Indigenous Peoples Rights Act
� (IPRA) in 1997, IWGIA shared the joy of indigenous communities,
a: organizations and their supporters who have fought so hard to make
0 
11. this happen. Having equally shared their skepticism about the previ-

ous tenurial instrument, the Department of Environment and Natu­
ral Resources' Administrative Order number 2 of 1993 (DAO 2),
which provided only for the recognition of the claim, and not the
right to an Ancestral Domain, IWGIA considered IPRA a huge step
fotward towards the genuine recognition and protection of indig­
enous peoples' rights in the Philippines. From the beginning, there
were also critical voices, but these were few and enthusiasm was the
prevailing sentiment. Indigenous peoples indeed put great hopes in
the law, and soon the first applications for titling of their Ancestral
Domains were submitted to the National Commission on Indigenous
Peoples (NCIP). Since the NCIP has only limited resources and ca­
pacities, indigenous organizations, support NGOs and the Church
stepped in and launched their own programs to support indigenous
communities in obtaining a Certificate of Ancestral Domain Title
(CADT). One of these programs, the Ancestral Domain Support
Program (ADSP) jointly initiated by the indigenous NGO Inter­
Peoples Exchange (IPEx) and the advocacy NGO Anthropology
Watch, has been supported by IWGIA since the past seven years.
IWGIA saw it as an opportunity to respond to one of the most ur­
gent needs of indigenous communities in the Philippines.

As of the time of writing these few lines, 57 CADT's have been
granted by the NCIP, but many more applications are pending and
even more communities have not yet applied or are not considering
doing so. As we and our partners had to learn, experiences with the
delineation and application process by communities and their sup­
porters have been rather mixed so far. Not only has the process fre­
quently been found utterly complicated and costly, all too often it has
been made even more difficult if not impossible by uncooperative
a�titudes on the part of government officials, or obstructions by
vested interest. In other cases, cooperation with the government was
smooth, and the 57 CADT's prove that there are people in the go­
vernment who are genuinely committed. But what indigenous corn-

xv 

munities in Latin America experienced also seems to hold true for
their brothers and sisters in the Philippines: all too often the real prob­
lems begin after the title has been issued. Thus, quite soon after IPRA
was passed, it became evident that it not only has potentials, but se­
vere constraints and limitations, if not, as some see it, dangers as well.
Such concerns were shared with us by our friends and partners in the
Philippines and they suggested conducting a national-level assessment
of the situation of indigenous peoples' land rights. Thus, a national
coordination committee was formed and a national conference on in­
digenous peoples' land rights held in November 2005. Legal Rights
and Natural Resource Center - Kasama sa Kalikasan (LRC-KsK)
took over the responsibility for organizing it. Having already been
alerted by emerging issues related to land rights and territorial defense
in Latin America, IWGIA welcomed the initiative and fully supported
it, as well as the publishing of this book.

Experiences gained in the Philippines with various past and
present tenurial instruments, we believe, are extremely valuable les­
sons that should be shared with indigenous peoples and supporters
elsewhere in the world. Encouraged by the growing strength of the
global indigenous peoples' movement, indigenous communities and
their organizations all over the world are - sometimes successfully -
demanding the recognition of their right to their land and resources.
The Declaration on the Rights of Indigenous Peoples, adopted by the
United Nations' General Assembly on September 13 this year, comes
as a much needed moral support But many indigenous communities
need more support if they are to succeed. And the most valuable
support comes from among themselves. There is a lot for indigenous
peoples to learn from each other in terms of concrete solutions to the
multitude of political, legal, institutional and technical challenges faced
in the struggle for the recognition and protection of their rights to
land and resources. The conference of November 2005 provided
indigenous communities, organizations and their supporters a venue
for such sharing. The LRC-KsK took up the task to compile the most
enlightening case studies presented during the conference. It also
managed to convince some of the most competent researchers and
activists in the field to do the editing and to contribute additional ar-

:a 
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tides. The result of these endeavors is this book. May it contribute to 

the critical reflection on existing laws and policies that is so much 

needed in the Philippines as well as the rest of the world to ensure 

genuine self-determination for indigenous peoples, and therewith 

their full control over their land, their life and their culture. 

CHRISTIAN ERNI 

IWGIA Asia Program Coordinator 

Reference 
Nicholas, Colin 2002. "Organizing Orang Asli Identity," in Tribal Co111m11nities 

in the Mak!} World. Historical, C11/tural and Social Perspectives, ed. Geoffrey 
Benjamin and Cynthia Chou. Singapore: Institute of Southeast Asian 
Studies. 

A and D 

ADMP 

ADSDF 

ADSDPP 

ACRONYMS AND TERMS USED 

Alienable and Disposable; public or 
government lands classified as agricultural, 
portions of which can be titled in the name of 
qualified individuals through judicial or 
administrative procedures 

Ancestral Domain Management Plan; a 
resource management plan required for 
holders of CADCs under DAO 2 

Ancestral Domain Sustainable Development 
Framework 

Ancestral Domain Sustainable Development 
and Protection Plan; a resource management 
plan required for holders of CADTs under the 
IPRA 

Ancestral Domain ancestral lands and the natural resources 
located within it 

Ancestral Landis land/s traditionally used by indigenous families 
or individuals for residential, agricultural and 
similar purposes 

Barangay the lowest local government unit in the 
Philippine political system, at the level below 
the municipality or city 

Barrio a term equivalent to the barangay, used prior 
to the Martial Law period (1972-1986) 

BITO Bakun Indigenous Tribes Organization; an 
indigenous peoples' organization in Bakun 
municipality, Benguet province 

CADC Certificate of Ancestral Domain Claim; a 
DENA certification that a certain area is 
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Q claimed by a certain indigenous group, as part of its social forestry program (see > 
w 

organization or community as their Ancestral ISFP) 
(') 

UJ :u 
::::, 0 
et) Domain (issued through DAO 2) z 

CHDF -< � Civilian Home Defense Forces; paramilitary 3: a: 
en w CADT Certificate of Ancestral Domain Title; a deed units organized by the government during the 
):,, I-

Q of ownership over an Ancestral Domain Martial Law period (1972-1986), the forerunner 
z 

(issued under the IPRA) of the CAFGU c( -t 
m et) 
:u ::E 

Citizens Auxiliary Forces Geographical Unit; CLOA Certificate of Land Ownership Award; a deed !!:: ► CAFGU en z 

paramilitary units recruited, trained, armed, of ownership issued by DAR to beneficiaries C 
a: "' 
0 supplied and led by government military of the CARL m 
c( C 

personnel 
CNI Commission on National Integration; the 

CALC Certificate of Ancestral Land Claim; a DENR government agency in charge of indigenous 
certification that a certain area is claimed by a peoples' affairs in the period before, and during 
certain indigenous group, family or individual the early part of, the Martial Law period ( 1972-
as their Ancestral Land (issued through DAO 1986), at which time it was replaced by the 
2) PANAMIN 

CALT Certificate of Ancestral Domain Title; a deed COE Council of Elders; a political institution 
of ownership over Ancestral Land (issued introduced by the NCIP 
under the IPRA) 

CSSMMPC Canatuan Small Scale Miners Multi-Purpose 
CARL Comprehensive Agrarian Reform Law; a Cooperative; an association of small-scale 

statute providing for distribution of land to miners in sitio Canatuan, Siocon municipality, 
landless tillers, part of the CARP Zamboanga del Norte province 

CARP Comprehensive Agrarian Reform Program DA02 DENR Administrative Order no. 2 (1993); an 
administrative regulation that provides for 

CBFM Community-Based Forest Management; a delineation and certification of ancestral land 
DENR program which allocates use-rights to and domain claims 
forest resources to mainly upland communities 
or organizations DA Department of Agriculture; a government line 

agency 
CCFS Certificate of Community Forestry 

Stewardship; a document issued by the DEN R DAR Department of Agrarian Reform; a government 
as part of its social forestry program (see line agency, renamed the DLR 
ISFP} 

DENR Department of Environment and Natural 
CFSLA Community Forest Stewardship Lease Resources; a government line agency 

Agreement; a document issued by the DENA 
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Q DLR Department of Land Reform; a government ISFP Integrated Social Forestry Program; a DENA > 
(") line agency program that allows organizations, groups or :u 

/ 

rn 

0 
::, 

communities to secure use-rights to classified z 
== FEMMATRICs Federation of Matigsalug-Manobo Tribal forest lands ii:: u: 

Councils; an indigenous peoples' organization 1/) w 

> 
in the Davao City-Bukidnon province border Kagawad A councilor or legislator at the barangay, z Q 

C z 
area, in southern Mindanao Island municipal/city or provincial level -I 

< 

m rn 
:I 

Free and prior informed consent; consent by Kilusang Kabuhayan at Kaunlaran; a livelihood 
ii:: ► FPIC KKK (/1 z 

affected indigenous communities which must program of the defunct Ministry of Human C 
0 

tn 
IC 

be secured before the start of a commercial Settlements m 
0 

C c( 
or other project within their territory, as 
required under the IPRA KPLN Kapulungan Para sa Lupaing Ninuno, Inc.; an 

Financial or Technical Assistance Agreement; 
indigenous Mangyan organization on Mindoro 

FTAA Island 
a type of mining agreement, between the 
Philippine government and a mining company, LGU Local government unit 
which features incentives for multinational 
firms LIUCP Low-Income Upland Community Project 

ICCs/lPs Indigenous Cultural Communities/Indigenous LAA Land Registration Authority; a government 
Peoples agency 

IFAD International Fund for Agriculture MPSA Mineral Production Sharing Agreement; a type 
Development; an international funding agency of mining agreement between the Philippine 

Industrial Forest Management Agreement; a 
government and a foreign or local mining 

IFMA company 
contract for corporate tree-plantation 
operations issued under the DENA Industrial NCIP National Commission on Indigenous Peoples; 
Forestry Program the government agency tasked with the 

IKSP Indigenous knowledge systems and practices 
implementation of the IPRA 

ILO International Labor Organization; a United 
NGO Non-government organization 

Nations agency NPA New Peoples' Army; the military arm of the 

IP Indigenous peoples 
outlawed Communist Party of the Philippines 

PAFID Philippine Association for Inter-cultural 
IPRA Indigenous Peoples Rights Act of 1997; a law 

Development; an NGO 
providing a procedure for titling ancestral lands 
and domains, among other things PANAMIN Presidential Assistant for National Minorities; 

the government agency in charge of 
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PARO 

PENRO 

SB 

SEC 

SHB 

Sitio 

SSAI 

TVI 

indigenous affairs, particularly during the 
Martial Law period (1972-1986) 

Pr ovincial Agrarian Reform Officer; the 
department off icial in charge of DAR 
operations at the provincial level 

Pr ovincial Environment and Natural 
Resources Officer; the department official in 
charge of DENR operations at the provincial 
level 

Sangguniang Bayan or Sanggun iang 
Barangay, the legislative council at the 
municipal/city or barangay level, respectively 

Securities and Exchange Commission 

Sadik Habanan Buhid; an indigenous peoples' 
organization in southern Mindoro Island 

In upland rural areas, a village, hamlet, 
settlement or community, consisting of a 
cluster of houses and the surrounding or 
adjoining territory, where the residents farm, 
hunt, etc. Barangays in upland rural areas 
typically consist of a number of such sitios. 

Siocon Subanon Association, Inc.; an 
indigenous peoples' organization in Siocon 
municipality, Zamboanga del Norte province 

Toronto Ventures, Inc.; a Canadian 
multinational mining company 

Batun lndiaCIIGIII Tdbes 
Olpnizalim (BrI'O) 

8agllloCly 

II Pedndcm a(Manobo 

M,.,.,.,..Tnbll Ccmcila 
(PBMMATIUCS) 

.. ,J 

Philippine Map 



AUGUSTO B. GATMAYTAN 

PHILIPPINE INDIGENOUS PEOPLES 

AND THE QUEST FOR AUTONOMY: 

Negotiated or Compromised? 

'W01 has self-determination become mere!J the IPRA? W01 

has the IPRA become mere/y the G4DT? And wl!J has the 

CADT become mere!J a checklist?" 

Zenaida Hamada Pawid, 

Indigenous Rights Activist 

21 August 2007 

Land Rights and the IPRA 

IT 1s NOW TWENTY YEARS since the Constitution required the Philippine 
state to "protect the rights of indigenous cultural communities to 
their ancestral lands". 1 It is ten years since the promulgation of the 
Indigenous Peoples Rights Act (IPRA), a law that recognizes indig­
enous peoples' or groups' rights to their ancestral territories. And it 
is now seven years since the Supreme Court declared that the IPRA 
is constitutional.2 

Whatever else has been said of it, the IPRA remains a historically 
significant act of legislation. At the time of its enactment, the Depart­
ment of Environment and Natural Resources (DENR) was already 

1 Art. 12, sec. 5. 
2 Cn1z and E11ropa v. Semta,y of Environment and 
Na/Jira/ F.eso1mts, et al., G.R. no. 135385, dated 6 
December 2000. 



(/) 

; 

□ 

-Cl) 

w 

Q. 

0 

0 
� 
w 

Q. 

0 

> 

z 

z 

Cl 
w 

z 

2 

implementing its pioneering DENR Administrative Order no. 2 

(1993) (DAO 2 hereaftery, through which the "ancestral land" and "an­

cestral domain" claims of applicant groups or communities could be 

documented, as evidenced by Certificates of Ancestral Land Claim 

(CALC) or Certificates of Ancestral Domain Claim (CADC).3 How­

ever, CALCs and CADCs only certify the existence and extent of an 

applicant's claim, and do not affirm ownership of the delineated area 

(Gatmaytan 1992). 

The IPRA surpassed DAO 2 by providing a procedure by which 
applicants could secure actual deeds of ownership---called Certificates 

of Ancestral Land Titles (CAL1) and Certificates of Ancestral Do­

main Titles (CAD1)-over their ancestral territories.4 It also allowed 

those who had secured CALCs or CADCs to convert these instru­

ments into CALTs and CADTs.5 By doing this, the IPRA broke away 

from a legal tradition that historically favored the Philippine state's 

control of lands and resources, over the rights and interests of indig­

enous peoples and groups (Lynch 1987, 1984). This gives Philippine 

policies on indigenous peoples a positively progressive image, espe­

cially when compared with the other countries in Southeast Asia 

(Eder and McKenna 2004). 

The enactment of the IPRA was met with widespread excitement 

and interest by indigenous groups and organizations, and by an un­

precedented degree of non-government organization (NGO) col­

laboration with the (NCIP), the agency tasked with the implementa­

tion of the statute (Gatmaytan 2004). For a time, in fact, it seemed 

to be politically incorrect to be critical of the IPRA; I had indigenous 

3 DENR certification was embodied in Certificates 
of Ancestral Land Claims (CALC) or Certificates of 

Ancestral Domain Claim (CADC). Note that DAO 2 
only certifies the existence and extent of the 

applicant's claim, and does not address the issue of 
ownership of the delineated area (Gatmaytan 1992). 

4 For the reader's reference, this volwne includes a 
copy of the IPRA as an annex. 

5 Sec. 52 (a), IPRA.

3-

leaders telling me of their puzzlement and dismay over my alleged 

hostility towards "their" law. 

Today, the IPRA has come to dominate the discourse on indig­

enous land and resource rights. Most Philippine indigenous commu­

nities and support-NGOs accept it, as borne out by the flood of 

pending applications for CALTs or CADTs. The study of groups' or 

communities' use of the IPRA and its impact on their lives would 

therefore represent a major contribution to the larger task of exam­

ining the strategies chosen by indigenous groups for asserting control 

of their lands and resources. 

True, there are communities which have not invoked the IPRA 

in their defense of their territories, and the study of their experience 

clearly has much to teach us. Unfortunately, there are no studies of 

such groups readily available for inclusion in this volume, and while 

this essay does make a small contribution towards closing this gap (see 

below), further studies of communities that chose other tenure strat­

egies-including the rejection of the IPRA or the legal system itself­

are strongly recommended. 

Towards an Assessment of the IPRA 

There seems to be an emerging consensus on the need to assess the 

IPRA and its implementation, particularly among the NGOs work­

ing with indigenous organizations or alliances. As of this writing, at 

least three different groups are planning separate activities all geared 

towards this end. Methodologically speaking, this is a good time to 

look backward at the law's implementation, and forward to the future 

of an indigenous peoples' movement in the Philippines (Jo/lowing 

Gaspar 1990). 

More importantly, the push for assessment stems from a grow­

ing dissatisfaction over the IPRA and its implementation, and uncer­

tainty about its actual value. It seems that despite this key act of leg­

islation, the situation of indigenous peoples and groups in the Phil­

ippines has remained stubbornly, frustratingly unchanged. In 2005, a 

number of Philippine institutions and organizations organized the 

National Conference on Indigenous Peoples' Land Rights, during 
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which problems in the implementation of the IPRA were reported 
and discussed. One NGO sounded a call for NGOs and indigenous 
organizations to look "beyond the IPRA" (LRNRC 2005) in another 
Mindanao-wide conference. In a much more recent forum, the ques­
tion of what the IPRA actually means for communities, in terms of 
improved lives, livelihoods and environments was explicitly asked 
(ESSC-PWG 2007). Some observers report indigenous groups who 
are asking themselves why they should bother applying for a CADT 
at all. All this is in marked contrast to the sense of opportunity and 
optimism that had first greeted the IPRA. 

This is not to suggest that the statute has been an unqualified 
failure. In the last forum mentioned, some participants cited the 
CADT application of Bakun (see Boquiren, this volume) as a success 
story. When I asked how representative the Bakun experience is, the 
informal consensus was that it was very exceptional, hence unrepre­
sentative of most communities' experiences. This begs the question 
of just how many of the groups that have availed of the IPRA be­
lieve it has improved their lives. More, it would be interesting to com­
pare their experience with groups that have not applied for CALTs or 
CADTs. 

But while indigenous groups and their support NGOs in the 
Philippines are starting to ponder why things seem to have gone 
wrong-or not to have gone anywhere at all-other indigenous 
groups in Southeast Asia are looking to the Philippines as a model for 
policies or legislation on indigenous rights. Groups in Indonesia have 
long been interested in having something like the IPRA promulgated 
in their coWltry. More recently, groups in Indo-China have been con­
sidering legislative or policy proposals that follow the lines set by the 
IPRA. 

An assessment of the IPRA therefore is timely, not only for those 
working in the Philippines, but also for other groups in the region. It 
would, at the very least, help ensure that the mistakes made in the 
Philippines would not be replicated elsewhere. 

This volume hopes to contribute to this need for a critical, timely 
review of the IPRA. To that end, it presents four case studies which 
describe different cases discussed in the National Conference on In-

5 

digenous Peoples' Land Rights, in November 2005. They were se­
lected for the insight they provide to the problems facing indigenous 
peoples and organizations today. 

I propose to assess the IPRA here by focusing on how well the 
aims and interests of the indigenous groups or communities who 
availed of its provisions on tenure were actually served thereby. To 
that end, I will first present a brief case-study of a group of Banwa­
on villages who have collectively rejected the IPRA even as they strive 
to protect their territory. This provides the reader a glimpse into those 
groups which have not invoked the IPRA. On another level, the case 
study illustrates how critical attention to local dynamics-i.e., collec­
tive and individual agency exercised in pursuit of (sometimes compet­
ing) interests in specific settings--allows a better understanding of the 
practice and experience of the IPRA. After a brief survey of the lit­
erature on the IPRA, I will introduce the four case studies at the heart 
of this volume. The article will then pick up threads from the case 
studies and link them to the IPRA and the pursuit of autonomy, the 
need to problematize the IPRA and its provisions, and the prospects 
of pursuing autonomy today. 

A People Divided by Laws 

The Tagdumahan is an alliance of Banwa-on villages along the Ma­
asam river, in Agusan del Sur province, northeastem Mindanao. It has 
been battered over the past few years by threats and violence perpe­
trated by a paramilitary Citizens Armed Forces Geographical Unit 
(CAFGU) group (f agdumahan 2007). Ironically, this CAFGU unit is 
led by a fellow-Banwa-on, one Mario Napongahan, who is also the 
duly designated katangkawalf of the Ma-asam river Banwa-on. As 

6 A /eatang/eaUJt1r, is a traditional Banwa-on political role, often 
but inaccurately glossed as "supreme da/11'. The leatangleawan's 
duty is to maintain peace, by persuading disputing parties to 
resolve their differences amicably. Where sanctioned by a 
council of dam or headmen, he may also punish wrongdoers or 
lead a retaliatory attack (pang'!Yaw) against other groups. 
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katangkawan, Tagdumahan leaders complain, he is duty-bound to pro­
tect rather than harass the Banwa-on members of Tagdumahan. To
justify his actions--including an attempt to dissolve ("ipa-cance!) some
of these villages by threatening violence if they do not evacuate to a
local military outpost-Napongahan has repeatedly accused the
Tagdumahan's leaders and members of being supporters of the out­
lawed New Peoples Army (NPA). 

In June 2007, the Tagdumahan received reports that the territory
of the Ma-asam Banwa-on will be divided up between three ances­
tral domain applications: First, there is the claim of Benhur
Mansolonhay (a.k.a. Datu Mambiyahe), a Banwa-on datu from the
Adgawan river area. Mansolonhay already controls an area of 6,095
has. by virtue of his being the lead-claimant of a Certificate of An­
cestral Domain Claim (CADC), numbered R 13-158, issued under
DAO 2. Now however, he is planning to convert his CADC into a
CADT, while at the same time expanding the area under his control
northward, across the Adgawan river and into the area belonging to
leaders and members of the Tagdumahan. 

Second is the claim of Deo S. Manpatilan (a.k.a. Datu
Mankombate), who is also the lead-claimant of a 74,827 ha.-CADC
claim covering almost the entire territory of the Municipality of
Esperanza, to the north of the Ma-asam river. Manpatilan is the
grandson of the old Datu Manpatilan, who was forced into hiding
after killing abusive logging workers, surrendered to then President
Ferdinand E. Marcos, and like Datu Gawilan (see Wenk, this volume)

came back a hero. Datu Manpatilan's son, Lavi, capitalized on his
father's prestige to become the Mayor of Esperanza. Deo Manpatilan,
his son, continued the family's domination of local politics by becom­
ing Mayor of Esperanza in his turn. He reportedly plans to convert
'his' CADC (CADC no. R 13-154) to a CADT as well. He is also
linked to a group of tree-plantation companies7 controlled by
Singaporean and/or New Zealander owners (Delanto, undated),
which have been trying to penetrate the area for the last few years.

7 These are Shannalyne, Inc., Tecland, Inc., 
Golden Bell Hills, Inc., and Transland, Inc. 

7 

Third is the CADT application of Mario Napongahan himself;
covering a large area along the southern bank of the Ma-asam river,
between Manpatilan's CADC to the north, and Mansolonhay's
CADT-conversion to the south. A successful CADT application
would help him seize control of the widespread small-scale logging
undertaken by many Banwa-on in the area, and give him significant
leverage in negotiations with mining companies rumored to be inter­
ested in this area. Tagdumahan leaders do not deny that Napongahan's
family has lands in the Ma-asam river area. They assert however that
the Napongahan family lands are nowhere near as large as
Napongahan reportedly claims, implying that he is attempting to take
over lands--and timber-which actually belong to other Banwa-on
families or individuals.8 

Apparently, Napongahan is trying to parlay his positions as
katangkawan and CAFGU leader into ownership of a large CADT
area. If so, he would be following the career paths of both Manpatilan
and Mansolonhay, who are both local datu or headmen, who later
became paramilitary leaders and recruiters, and thereby gained the
government and military connections to successfully apply for
CADCs. Napongahan's ulterior interests cast doubt on his credibility
both as an instrument of the state's so-called war on terror, since his
accusations of support for the NPA may only be an excuse for dis­
placing or silencing Banwaon families who contest his CADT claim;
and as a CADT applicant, since the atmosphere of fear and uncer­
tainty he maintains in the Ma-asam river area prevents any inclusive,
free and substantive discussion of the validity of his claim vis-a-vis
other Banwaon families' rights under indigenous law or local custom.

In a meeting with Tagdumahan leaders in July 2007, I asked them
what they planned to do with regard to the CADT applications of

• Land and resource tenure among the Banwa-on and the
Adgawan Manobo has so evolved that their territory has
effectively been subdivided into a number of "sek-tol', each
owned by a family or the heads of such families. Each
landowner owns the standing timber within her/his holding (cf.
Gattnaytan 2005a; see also Gatmaytan 1999).
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Napongahan, Mansolonhay and Manpatilan. Interestingly, their re­
sponses did not include applying for a CADT on behalf of the
Tagdumahan or its members.

My sense was that the IPRA, though it allows indigenous groups
to apply for CALTs or CADTs, is perceived as a weapon of those
arrayed against the Tagdumahan. These include Mario Napongahan,
his family, allies and CAFGU unit, and the municipal-level NCIP of­
fice, which is seen as unduly supportive of Napongahan's dubious
CADT application. All of which painfully underscores how the
Banwa-on have become divided; in this case, over how they should
relate to the state and to its laws.

This view of the IPRA as an intrusive imposition of hostile
forces is rooted partly in the Ma-asam Banwa-ons' loyalty to their own
body of indigenous laws and practices, known as the !po-an ktJ Pinaglaw
daw Kiyala ha Bala.tan (Gatmaytan 2004). Many Banwa-on elders and
panorf feel their own laws should govern their peoples' lives, rather
than the IPRA or any other laws sent down from imperial Manila by
non-Banwa-on. In this sense, the Ipo-an ko Pinagiaw daw Kiyala ha
Balafan is sometimes thought of as being diametrically opposed to the
IPRA, particularly by the younger leaders.

More importantly, the Tagdumahan leaders' response also reflects
their particular experience of government and law. They have wit­
nessed how the IPRA's predecessor, DAO 2, was used to convert large
tracts of land belonging to different Banwa-on, Manobo or Higa-non
families or individuals into CADC areas under the control of politically
and militarily powerful "chiefuuns" such as Manpatilan and Mansolonhay.
Now they see how the IPRA is being used to consolidate the grossly
inflated claims of these powerful men, by converting them into deeds of
title in their name or of organizations they control 1°

9 Panod are Banwa-on experts on history and genealogy, and
indigenous laws and practices.

10 Napongahan, for example, is using the Maasam Banwaon
Tagbigolan (MABANTAG), an organization recognized by the

municipal NCIP office, as his front-organization. The use of such
organizations gives the impression that a CADT application is

driven by community interests rather than individual ambitions.

9 

Agency and Legal Pluralism 

In the increasingly polarized Ma-asam river area, the IPRA has be­
come one element in a politically-charged and dichotomized world­
view, with the Tagdumahan Banwa-on on one side, and their per­
ceived enemies on the other. T his explains why Tagdumahan's lead­
ers could not imagine using the IPRA as a weapon against their per­
ceived enemies. Thus, even as law is properly considered as an instru­
ment of both hegemony and resistance (Lazarus-Black and Hirsch
1994), the particular way it is constructed by a given group of people
at a given time and place is determined in part by local experiences or
dynamics. The IPRA, in other words, came to the Tagdumahan not
as a gift from heaven, untainted by adverse parties' interests. Rather,
it was just one more issuance by the government, in a context where
local perceptions of the government have been shaped by a long­
running, at times violent dialogue over political autonomy with the
Philippine state, and by such experiences as witnessing land-grabbing
through DAO 2 by the likes of Mansolonhay and Manpatilan.

If we are to understand the IPRA and its relevance today, we
need to see how indigenous peoples 'practice' the law. This means
looking into how specific actors in specific settings exercise their
agency in pursuit of their respective rights or interests (Long and van
dcr Ploeg 1994). To assess the IPRA, we need to see how well it serves
the interests of the various agents who do invoke it. Answering this
question properly requires an understanding of the IPRA's frame­
work, concepts and assumptions. This way, any disparities between
the interests of indigenous actors and what the law actually has to
offer are fore-grounded. All these however have been largely ne­
glected in the rather limited literature. As will be seen shortly, schol­
ars have generally avoided the question of the IPRA, its substance and
significance, or have approached this at an abstract level.11 

11 Fortunately, this situation is changing. Eligio 
(2006), for example, has applied discourse analysis
totheIPRA.
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Indeed, some studies which purport to discuss ethnicity in South­
east Asia actually ignore the Philippines altogether (King and Wilder 
2003, Tarling 1998), as if the country were not part of the region at 
all. Other studies do remember the Philippines but ignore the IPR A 
and its political and cultural significance for the country and the re­
gion (Yao 2001, Maybury-Lewis 1997, 2003). Perhaps these scholars 
find it difficult to fit the Philippines, its cultural and legal history, or 
the very fact that it has promulgated a law for indigenous peoples 
while other countries have not, into their respective frameworks. Still 
other writers are content to acknowledge the existence of the IPRA, 
but decline to offer a critical perspective on the law (May 2003, Gaspar 
2000, Rodil 2004). 

Fortunately, a few scholars have problematized the IPRA. Leanen 
(1998), for example, early on outlined the perceived dangers and po­
tentials posed by the IPR A. Writing so soon after the promulgation 
of the law, his critique was not based on actual experiences with its 
implementation. 

In a more ideologically-driven vein, CPA and Dinteg (1998) of­
fer a critique of the law that stressed the differences between the law's 
notions of ancestral land or domain ownership and those of a some­
what undifferentiated "indigenous peoples". They assert that the 
IPRA's provisions are a mere rhetorical smokescreen by which the 
state gives the illusion of respecting indigenous tenure rights while 
actually continuing policies and programs inimical to indigenous in­
terests. However, their arguments were made shortly after the issuance 
of the IPRA in 1997. As such, they are not based on actual cases or 
experiences, but on speculations on flaws and future impacts of the 
law. Like Leanen, they could have assessed the implementation of the 
DAO 2--the basic framework of which is replicated in the IPRA­
and thus provided themselves a more concrete foundation for their 
analysis. Unfortunately, the value of assessing the impact of the 
DENR's DAO 2 program remains largely unappreciated,12 particularly 
as a means of predicting the impact of the IPRA. 

u A notllble exemption is Resurreccion's (1998, 2000) nuanced study of the debate
on Kalanguya/Ikalahan identity as a claim-making mechanism under DAO 2

11 

I have elsewhere noted how the Philippine state's assumptions 
regarding indigenous tenure, as reflected in the IPRA's provisions, may 
pose problems in its implementation (Gatmaytan 1999). This was an 
early attempt to analyze the IPRA not in abstract or predictive terms, 
but in terms of how its notions of "ancestral land" or "domains" 
compare with the actual tenure practices of a specific indigenous 
community. The study's finding that state notions of indigenous ten­
ure are generalized and homogenizing forces us to ask what other 
assumptions-about indigenous culture, identity or ethnicity, basis 
and definition of rights, and capacity for sustainable resource man­
agement, perhaps-remain unexamined, even as they have been in­
scribed into the IPR A. Unfortunately, the study only compared indig­
enous tenure systems as imagined in the IPRA, on one hand; and as 
practiced by a community of swidden-farmers in Agusan del Sur, on 
the other. It did not provide material on communities' interpretation 
and use of the law in the course of their daily struggles. 

In a book surveying Southeast .Asian government's policies to­
wards indigenous peoples, Eder and McKenna (2004) consider the 
Philippines "a relative bright spot" compared to other countries in the 
region, because of its government's promulgation of the IPRA. The 
focus of the two scholars' critique was on the alleged divergence be­
tween what the law promises and how well the state is implementing 
it. 'Externalities' to the law such as the state's unwillingness to cede 
genuine control of resources to communities are thus emphasized. 
The state and its interests are relevant, as the case-studies in this same 
volume will attest. However, the focus on externalities shifts critical 
analysis away from what we might call "internalities"; i.e., the law's 
objectives, its framework and assumptions, its substantive and proce­
dural provisions, its very meaning. As already noted, this area of study 
has largely been neglected in the literature. Another consequence of 
the emphasis on externalities is the article's silence on local or com­
munity dynamics. The law is thus treated as an unproblematized ab­
straction, not as a resource in ongoing struggles between actors. 

Finally, Vidal (2004) presents four case studies of different 
Mindanao groups' struggles to protect their rights or claims to land 
and resources. This may be one of the first studies of community-
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level legal strategizing over land and resources in the wake of the 

IPRA, shedding light on the dynamics of agency and structure in 
concrete settings. However, her conclusion that the IPRA can be used 
to contest property relations, making it more difficult for communi­

ties to secure their tenure rights misses the point. First, she neglects 

how laws like the IPRA can also be used to protect property relations 

(Lazarus-Black and Hirsch 1994). Second, legal pluralism is a given 

(fallowing Wiber 1993), particularly in contexts where the state seeks to 

establish its hegemony over the political and cultural frontier that 

indigenous peoples represent (Duncan 2004). To ascribe a 

community's tenure problems to a pluralistic legal order is a form of 

legal fetishism that reflects a failure to appreciate the salience of in­

dividual and collective interests, and the inherently divided character 

of communities. Conflicts, in other words, do not occur between 

systems of law, or even between people and laws, but between people, 

who use laws-among other things-to advance their respective in­

terests. 

The point is to understand why the various people involved in a 

case act the way they do, assess how effective their choices they make 

are, and see what patterns emerge from their collective experiences. 

In terms of assessing the IPRA, this demands a focus on the various 

actors' needs or interests. This means factoring in the heterogeneity 

of the groups under consideration, and a refusal to fall back on a 

general, unexplained desire to claim or protect lands or resources. In 

any case, we must finally ask how well the IPRA helped realize those 

varying, sometimes conflicting interests. An inherent, but still largely 

unappreciated limit to IPRA's effectiveness in that regard is its very 

substance; i.e., its framework, assumptions, concepts and processes. 

To return to the case of the Ma-asam Banwa-on, there seems to 

be a pattern where militarily and politically powerful individuals like 

Napongahan are willing and able to use the IPRA to consolidate their 

power vis-a-vis other Banwa-on families and individuals. The case 

underscores how very relative the question of IPRA's effectiveness is, 

depending as it does on whose perspective is examined. Note that 

Napongahan would undoubtedly justify his actions as a move to pro­

tect the ancestral territory of the Ma-asam Banwa-on, i.e., those who 

13 

are loyal to him, and by extension, the state he serves. It also cautions 

us against a dichotomized approach to studying the IPRA and its 

impact; where one places an undifferentiated indigenous people on 

one side, and the state, its client corporations and the non-indigenous 

peoples on the other. Life is messy, and a dichotomized perspective 

often obscures the dynamics, nuances and complexities that charac­

terize real life. In this case, we see that the success of the CADT ap­

plication of the Banwa-ons' katangkawan, Mario Napongahan, would 
actually threaten the lives-and logs-of other Banwa-on families 

and individuals. 

The Peoples' Practice of Law 

This volume presents four case studies, each of which again deals 

with collective or individual actors and their praxis of the law in pur­

suit of their interests. In three out of four cases, the results are un­

satisfactory: Groups with one or more government-issued tenure in­

struments find these unavailing in the defense of local lands and re­

sources. And even in the last case, the author remained cautious, since 

the group's CADT remains untested vis-a-vis the mining companies 

it was supposed to defend against. 

I should note that these studies cannot be read as a statistical 

sample representative of the entire range of experiences and results 

that communities with CADCs and CADTs underwent or achieved. 

Having said that, the case studies are very instructive. The focus on 

specific cases provides a window on structures and agencies relevant 

to assessing the value of CADTs and other tenure instruments, and 

by extension, the IPRA. They also provide an enhanced sense of the 

complexities in which indigenous groups or communities today are 

enmeshed, complexities that the framers of the IPRA failed to con­

sider, or ignored. 

Among the complexities faced by those confronting the issue of 

indigenous peoples' rights is the legal system itself By way of provid­

ing a background to this critical aspect of the indigenous struggle, this 

volume includes a paper by Marvic M.V.F. Leanen, the most promi­

nent legal advocate of indigenous rights in the Philippines today. His 
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ess'.ly provides the reader a look at the iniquitous colonial attitudes 

which the IPRA is supposed to redress, and at the current conten­
tious, at times ambiguous, legal status of the rights to land and re­

sources that the IPRA defines for indigenous peoples. In the process, 

he provides valuable insights into issues that need to be addressed by 

indigenous peoples and groups, and their support-NGOs, and into 

possible directions for their struggle. 

Thereafter follows this volume's first study, Boquiren's account of 

how the Bago and Kankana-ey "tribes" of the Municipality of Bakun, 

Benguet province sought to protect their territory from outside 

threats. This study is better seen as part of a larger political project 

aimed at, as she puts it, "decentering the state"; a shift away from a 

perspective dominated by the state, its hegemonic categories and rules 

on land and resource tenure, to those of the indigenous peoples', 
thereby allowing an alternative approach to understanding what it is 

that happened in Bakun. We see then that this case is not a simple 

matter of the state issuing the IPRA, the indigenous 'community' 

applying for a CADT, and the state eventually granting their applica­

tion. Rather, Boquiren reveals how local leaders and communities' 

concern for protecting their territory from multinational mining com­

panies gave rise to a series of negotiations between the people/s of 

Bakun and the state, local government units (LGUs) and funding 

agencies. The state is shown to be riven with contradictions, encour­

aging multinational mining companies to exploit local resources on 

one hand; and fast-tracking Bakun's CADT application so the Presi­

dent Gloria Macapagal Arroyo can include this among her accom­

plishments in her State of the Nation Address, on the other. In the 

same way, the reader encounters the blurred boundaries between 

community leaders and LGU officials, between community and mu­

nicipal boundaries; as well as within the applicant group/s itself. 

The second essay was written by Martinez, Rey and Villarante for 

Anthrowatch, an NGO working with, among others, the Buhid 

Mangyan of southern Mindoro Island. Their essay represents the 

voic� of NGO workers grappling with an issue affecting their part­

ner community. It is a straightforward delineation of a conflict that 

arose out of the Department of Agrarian Reform's (DAR) insistence 
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on implementing the Comprehensive Agrarian Reform Program 

(CARP) in a section of the area covered by the CADC-and the 

CADT-application--of Sadik Habanan Buhid (SHB), a formation of 

Buhid Mangyan communities. This has resulted in social tensions 

between the mainly loktanon or non-Buhid beneficiaries who received 

land titles through the CARP; and the Buhid, who are invoking their 

rights to the same land, as provided in the IPRA. While the dichoto­

mized framework of their chapter poses certain problems, it forces 

the reader to address the question of just how committed the state is 

to performing its obligations under the IPRA. The critical tone of 

Martinez, Rey and Villarante's paper signals a pessimistic assessment 

of IPRA's implementation in southern Mindoro. 

Next is Sanz' study of what I consider the first true test of the 

value of the CADT: The case of the Subanon of Mt. Canatuan, on 

the Zamboanga peninsula, western Mindanao, in their continuing 

efforts to protect their territory from Toronto Ventures, Inc. (TVI), 

a multinational mining firm. From the mass of data available, she 

weaves together a narrative that follows the Canatuan Subanon as they 

attempt to protect their territory first from small-scale miners, and 

then (in partnership with small-scale miners, among others) from a 

powerful alliance between TVI, the NCIP and its Council of Elders, 

paramilitary troops and company security personnel, and most unfor­

tunately, some of their fellow Subanon. 'lb.is study argues persuasively 

that in the adjudication of relative rights-for instance, between a 

multinational company and a silio of Subanon farmers and small-scale 

miners-the state cannot be an objective, disinterested arbiter. In­

deed, Sanz painstakingly details the lengths to which the state, acting 

through some NCIP officials, will go to both simulate the consent of 

"the rightful Subanon community" to TVI's mining operations, and 

to deny the company's need to secure consent in the first place. Like 

the Anthrowatch p3:per, Sanz's chapter is guarded about the value of 

the CADT, by itself, in protecting indigenous groups' or communi 

ties' rights to their ancestral territories. 

The fourth essay consists of Wenk's account of the Matigsalugs' 

continuing efforts to protect and consolidate their very large territory. 

Like Sanz, Wenk demonstrates an appreciation of the importance of 
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history in the evolution of local contexts. Her chapter traces the 

Matigsalug CADT application back to its roots in the 1970s, when 

cattle ranchers began encroaching into the Davao-Bukidnon hinter-

land, resulting in the loss not only of lands but also lives. It then fol-

lows the violent consequences of these events down to the present 

time, when the Matigsalug confront the gradual but grave erosion of 

their territory through piecemeal sales of parcels of land by both 

Matigsalug and non-Matigsalug politicians. This is one of the few, 

hence much-needed stuclies that cast a critical look at evolving indig-

enous and non-indigenous relations, in a context where the former 

have secured legal recognition of ownership over their ancestral ter-

ritory, but where the latter now form the majority of the actual oc-

cupants of the territory. 

This volume concludes with an essay by Ponciano L. Bennagen, 

a pioneer in politically-engaged anthropology, a former Constitutional 

Commissioner, and veteran indigenous rights advocate. He points out 

the essential ambiguity of the IPRA, noting how it can be read as an 

instrument for state control of "natural and human resources" or for 

asserting indigenous self-determination. Based on the four case stud-

ies presented in this volume, as well as his own long and wide-rang-

ing experience, he concludes that the IPRA, as implemented by the 

NCIP, has been "amended" in practice, to become much less than its 

crafters envisioned. On the other hand, he notes an emerging move-

ment for "re-indigenization"; in effect, a re-valuation of incligenous 

values, knowledges and practices, and a re-turn to a more relevant 

political framework, which seeks the recognition of indigenous 

peoples' right to self-determination. 

Mistaking Tenure-Security for Autonomy 

The experience of the Buhid affected by the DAR's agrarian reform 

program, the Canaruan Subanon and the Matigsalug strongly suggest 

that their resort to titling under the IPRA was unable to provide what 

they wanted; i.e., security from internal or external threats to their 

lands and resources. The SHB and the Subanons' CADCs and CADT 
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were all but ignored by the state, just as local politicians and dealers 

ignore the Matigsalugs' CADC and CADT. 

One largely unremarked aspect of the problem is the over-valu-

ation of tenure and tenure instruments. The acquisition of deeds or 

documents of claim or title is widely seen as a key achievement for an 

indigenous group or community, after which everything else will-

somehow-fall into place. That is, if you are the owner of a tract of 

land, it should follow that you can do what you want within it, includ-

ing making rules for land transfers, deciding what projects may or may 

not enter the area, or how resources are to be shared with non-indig-

enous groups, if at all. In short, it is assumed that legal recognition 

of ownership readily translates into political and cultural autonomy, 

or the power to exercise self-determination. 

This over-emphasis on tenure is perplexing, because the struggle 

of indigenous peoples in the Philippines, at least to my mind, has 

never been for tenure or titles alone. It can in fact be argued that land-

titling has historically been an instrument for the extension of state 

sovereignty and administration over a political or economic frontier. 

Rather, the indigenous peoples' movements have actually been for 

autonomy vis-a-vis the state, a political, cultural and geo-economic 

space within which they may realize their right to self-determination. 13 

In this light, the flood of CALT and CADT applications facing the 

NCIP represent one widely-chosen means to that end, again because 

it is widely assumed that security of tenure over one's territory brings 

with it autonomy. 

And so, even as activists and advocates historically focused on 

demands for a law to protect "ancestral domains", "ancestral do� 

mains" here should have been understood as a metaphor for au-

13 •�utonomy'' here is located at the inter-sitio or -barantpJ, rather
than the inter-municipal or regional level In this, it differs from 
the articulation of "genuine regional autonomy'' in the northern 
Cordilleras, where in contrast to other regions, indigenous 
peoples form the majority and control LG Us. Compare, for 
example, the demographic profiles of the communities 
discussed by Boquiren and Wenk (thi.r vo'11me). 
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tonomy (Gatmaytan 2005b). But perhaps that is hindsight speaking. 
In any case, many have taken an all too literal focus on "ancestral 
domains", leading to the neglect of the larger, more fundamental is­
sue of autonomy. The NCIP, for example, is trying to issue as many 

CALTs and CADTs as it can, but has large!} refused to back the 
CADTs it issued when these are used as instruments for local resource 

control or political self-determination (Sanz, this volume). 

Thus, indigenous groups who have secured CADTs are discov­
ering that legal recognition of ownership is one thing, social and 
political recognition of the same---even by the same state that recog­
nized their ownership---is quite another. Possession of tenure instru­
ments, by itself, is evidently not enough to ensure the autonomy the 

applicant group or community ultimately seeks. In this specific sense, 

therefore, the IPRA has not been effective in realizing the underlying 
interests of the groups discussed in three of the case studies. 

In sum, the root-problem that indigenous peoples and groups 
face is not tenure-insecurity--or more precisely, notjusttenure-inse­
curity-but the iniquitous character of state-indigenous peoples re­
lations. At issue is a demand for autonomy or self-determination for 
indigenous peoples or groups, in the face of the state's continuing 
interest in dictating their ideological, political and economic status and 
role (Duncan 2004). Problems regarding tenure are merely symptoms 

of this larger, deeper issue. In narrowing its response first to a single 
statute, and then to the titling provisions of that statute, the state 
cannot but fail to acknowledge, let alone address, indigenous peoples' 
or groups' desire for autonomy. At best, it gives them the trappings 
of autonomy, but not its substance; useful perhaps against some land­
grabbers, but less so against the state (Martinez, et al., this volume), or 

those whose interests are championed by the state (Sanz, this volume). 

Just as laws imposing heavier penalties on rapists have no effect on 

the occurrences of rape because the underlying relations between the 
sexes have not been addressed; having a law that provides for titling 
will have no impact unless the underlying relations between the state 
and indigenous peoples are addressed. 
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Negotiating Autonomy 

The fact that indigenous groups or communities think of themselves 

as being distinct from the rest of the population, or their territories 
as being of special significance in relation to all other lands is a rough 
indicator that a sense of autonomy exists or survives (Cohen 1993). 
It is thus possible to look at the four "communities" described in this 
volume's case studies as negotiated autonomies, though clearly still 
subject to further renegotiations. As autonomies, however, they are 

rather limited: The people concerned evidently do not have the level 
of control they need and want over their resources; control they had 
imagined would come to them with their titles. 

Indeed, some observers have noted how local land and resource 
use can become bureaucratized under the IPRA's rules. Less than a 
lifetime ago, an indigenous farmer intent on supporting her/his family 

would simply have walked into the forest to work. In an area covered 
by a CADT however, our hypothetical farmer would have to ensure 
that his/her plans are consistent with the area's Ancestral Domains 

Sustainable Development Framework (ADSDF), and the Ancestral 
Domains Sustainable Development and Protection Plan (ADSDPP) 

required by the IPRA. The ADSDPP would properly have been rec­
onciled earlier with the development plans of the various LGUs hav­
ing jurisdiction over the area. If any cutting and marketing of local 
resources is involved, a resource utilization permit and transport 

documents from the DENR would be needed. In addition, there are 

now NCIP regulations controlling communities' use of local re­
sources, which apparently even require, in certain circumstances, a 
community to secure its own prior consent before using their re­
sources.14 In short, livelihood and other activities that once required 
no administrative processing are now hedged about by regulations. As 

a Battak woman told me, when comparing conditions before and after 
her village received a CADC: "Marami nang bazval' ("Many things are 

14 NCIP Administrative Order No. 1 (2006) 
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now prohibited''). More importantly, many things are now required, 

such as literacy and administrative skills, which are not necessarily 
abundant resources in indigenous areas (Gatmaytan forthcoming). 

Thus, instead of enabling indigenous groups or communities to 

build on local values and practices, on their own path to development 
and sustainable management, they are constrained by bureaucratic 

requirements imposed by the DENR and other agencies. Such de­

mands reflect a deep-seated government distrust of indigenous capa­
bilities (Gatmaytanforthcoming), wedded to a managerial ideology that 

pretends to scientism and modernism in government (Peluso 1992, 

see also Utting 2000, Li 1996). 

All of which are symptomatic of how, instead of winning rela­

tive autonomy from the state, the state's presence is becoming even 

more institutionalized in the practice of daily life of groups or com­

munities. This is not to say that the presence of the Philippine state 

is felt evenly-or in the same way-in all CALT and CADT areas 

(Foucault 1980); and resistance, in some form, at some level and in 

some areas, is virtually guaranteed. However, there is no denying how 

having legal resources to back its agents' presence or intervention in 
local affairs benefits the state and its interests. 

The question then is whether more or more-meaningful au­

tonomy can be achieved within the framework of the IPRA. In other 

words, can groups and communities pursuing autonomy after gaining 

their CALTs or CADTs push the state out of their titled territories? 

Given the law's neglected provisions on self-governance and empow­

erment, 15 there is perhaps some hope for this. Or are the state-indig­

enous peoples' relations defined by the statute so restrictive that it will 

be necessary to ignore, contest or "go beyond" the IPRA? Is it time 

to stake out a new discursive landscape for the explicit negotiation of 

meaningful autonomy? 

Doubtless, there will be continuing local interest in realizing or 

elaborating their respective autonomies. Negotiations over these au­

tonomies will occur at the level of each indigenous group, community 

15 See Chap. 4 of the IPRA. 
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or settlement, just as they always have. The results will probably be 

very variable, making it difficult as ever to derive generalizations about 
Philippine indigenous peoples. 

It is theoretically possible, of course, to form regional or nation­

wide alliances to confront this issue, in the same way that indigenous 
organizations and NGOs once came together in working for a law 

addressing the "ancestral domains" issue. Unfortunately, the unity that 

made state recognition of "ancestral domain" rights possible has dis­

integrated. Many organizations, thinking that with the IPRA all their 

troubles were over, devoted themselves to applying for CALTs and 

CADTs; an indictment perhaps of the quality of community organiz­
ing within the 'sector'. Some institutions renounced their historic role 

as catalysts for change, to become "service-providers" within a legal 

structure partly defined and increasingly dominated by the state. 

Problematizing the IPRA 

Taking off from my reference to NGO complicity in the formulation 

of the IPRA's substantive content, it may be useful to look into the 

accountability of the NGO-community for some of the problems 

with the IPRA today. I believe that many problems encountered with 

the IPRA arise from its being anthropologically nai:ve. The somewhat 

simplistic, even romantic assumptions underlying the approach, con­

cepts and provisions of the statute all contribute to the difficulties in 

implementing it in behalf of real indigenous groups or communities, 

with all the complexities and dynamisms life in the present entails (fol­

lowing Fox 1991 ). Unfortunately, the general and scholarly interest in 

external agencies such as the state and global capital, while vital, has 

resulted in the neglect of the study of the IPRA itself, as a reflection 

of the state's (and NGOs') constructions of indigenous identity and 

culture. 

I have argued elsewhere that NGOs, in particular, projected onto 

indigenous peoples and "communities" their own political fantasies-­

about indigenous groups' innocence and isolation, the timelessness of 

their culture, their self-sufficiency and generosity, and their deep, natu­

ral concern for the environment-all of which are posed as implicit 
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critiques of the state and its economic and cultural ideology 

(Gatmaytan 1999, 2006). When these NGOs collaborated with the 

state in the crafting of the IPRA (see Pavia et al. 1998), these fantasies 

were carried over, into the law. 

Thus, because it is assumed that indigenous communities are 

economically self-sufficient, livelihood issues are largely ignored in the 

IPRA, despite the fact that poverty often outranks tenure-insecurity 

as communities' biggest problem. Indigenous groups and families need 

a way to earn cash to buy their needs and wants. 16 Ignoring poverty 

would only replicate problems experienced under the old land-reform 
programs; where beneficiaries received land titles, but because of their 

poverty, were forced to use their lands as collateral for loans on which 

they later defaulted. They ended up landless, worse than before be­

coming "beneficiaries". Similar NCIP and NGO emphasis on tenure 

and neglect of livelihood would only amount to social preparation of 

their "beneficiaries" or "partner communities" for the entry of mul­

tinational firms. Note how, in Sanz' account (this volume), the rift 

among the Subanon occurred precisely over how the community was 

going to survive: One group fights for the idea of a community of 

small-farmers and miners, another for a company to save them from 

poverty. 

16 Data from the pre-war Bukidnon/Higaonon (Cole 1956, Edgerton 
1982) and Subanun (Christie 1909) show that these groups were 

linked to regional and global trade. Speaking of the Sindangan 
Subanun in the 1950s, Frake (1955) says none of them "would be 

willing to attempt to survive without the clothing, cooking utensils, 
matches, salt, soap and other articles acquired through the sale of 

rice" and rattan. In his study of a "traditional" 1960s Tiruray 
community, Schlegel (1979) says "every family must produce some 

cash in some way", with which to buy salt, weapons, steel tools, 
clothing, pots and utensils, needles and thread, soap, matdtP.s and 

prestige items such as gongs, necklaces, brassware and dishware. 
Today, indigenous groups' need for cash would be even greater, given 

the general decline of local resources and the livelihoods based 
thereon, and the expansion of their needs and wants. 
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In the same way, it is assumed that indigenous communities just 

want to preserve their culture. Hence the IPRA's single, blithe refer­

ence to preserving and protecting indigenous culture, traditions and 

institutions.17 It seems to me that indigenous peoples' lives are marked 

by ambivalence towards mainstream or popular culture; a love-hate 

relationship where they defensively assert the value of what the ma­

jority disparages or destroys, and yet are fascinated by mainstream 

lifestyle because of its links to local notions of power, prestige, even 

glamour. I was thus surprised at how a Banwa-on community that had 

kept its lands despite military harassment and the blandishments of 

commerce so quickly sold off lands and timber when electrification 

reached them. They wanted money to buy karaoke machines and re­

frigerators, set up billiard halls, and watch game-show contestants 

strip off their dignity for a chance to win prizes. Until then, I had had 

no indication that this 'model community' was interested in main­

stream lifestyle. Focusing on culture in relation to governance and 

sustainability, Antonio La Vina noted how Tagbanwa who had se­

cured a CADC and a CADT over their ancestral islands and waters 

(PAFID 2000, Coronel 2002) are beginning to neglect the pursuit of 

traditional livelihoods, relying instead on the entrance fees paid by 

visiting tourists. 18 These examples belie the law's assumption, and 

highlight a factor often taken for granted yet critical in community 

planning and development. Unfortunately, indigenous groups' views 

of mainstream culture remain little studied in the Philippines.19

Finally-at least for the moment-there is the assumption that 

"community" is an unproblematic concept. This is an error that has 

been addressed in the anthropological literature (Barch, ed. 1969, 

1� Sec. 29, IPRA.
11 Personal communication, 5 July 2007. 
"It would be interesting, for example, to apply Douglas 
and Isherwood's anthropology of consumption (2001) and 
Taussig's notion of mimesis (1993) in the analysis of 
indigenous attitudes towards popular or mainstream culture 
or lifestyles. 
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Cohen 1993, 2000, Amit 2002, Amit and Rapport 2002) but which 

still pervades policy- and law-making in the Philippines. Rather than 
discrete, self-evident entities that have existed since "time immemo­

rial", many CADT-applicants are products of bn"colage, cobbled-to­

gether, often fragile unities between individuals, families or groups, 
indigenous and non-indigenous. Thus, Boquiren (this vo/11me) speaks 

of indigenous landowners finally having to decide in which munici­

pality/ ancestral domain they belonged. Wenk (this 1JOlllme) notes the 

uneasy relations between Datu Gawilan's group, and that of Datu 

Salumay; how the latter initially opposed being included in "Gawilan's 

CADT''; and how today they manage their portion of the CADT-area 

independently.20 The legal fiction of an applicant "community"­

which may have no pre-existing or actual institutional or functional 

basis--may thus obscure the constituent groups or families involved 

(Ii 1996), and their respective tenure-claims, with important conse­

quences for development planning and sustainable resource manage­

ment (Gatmaytan and Dagondon 2004, Gatmaytanforthcoming). 21 

The IPRA simply fails to grasp the complexity and dynamics that 

attend the day-to-day practice of social life in local settings (see 

McDermott 1999, in Eder and McKenna 2004). Such disjunctions 

between indigenous peoples as imagined in the IPRA, and as they are 

in real life underscore another, neglected dimension of what Dr. 
Owen J. Lynch, a pioneer in indigenous rights advocacy in the Phil­

ippines, called "second generation problems". He described the 

111 I would further argue that the vast size of the Matigsalug 
CADT area is better explained by alliances between 

{traditionally autonomous) leaders and groups, rather than 
the history of the Gawilan family. 

11 For instance, composite groups that represent themselves 
as a "community" for purposes of a CADC or CADT 

application have been known to cease coordination after 
securing their tenure., reverting to old tenure and 

management patterns and ignoring their ADMP / ADSDPP 
or the need for one. This emphasizes the error of 

'organizing' on the basis of securing tenure instruments. 
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struggle for state recognition of indigenous rights to land and re­

sources as the first generation problem; and the (on-going) struggles 

to reconcile the IPRA with the rest of the Philippine legal system as 

a set comprising second generation problems. What has been over­

looked is the parallel struggle to reconcile the IPRA with indigenous 

legal systems, and the cultures of which they are part. 

Compromising Autonomy 

The preceding discussion will hopefully have illustrated how under­

standing the impact and relevance of the IPRA is enhanced by 

supplementing a focus on the actual 'practice of law' at the 'commu­

nity' level with critical awareness of the IPRA's framework and as­

sumptions. The latter, in particular, is important in understanding why 

the IPRA fails in specific cases. 

This does not negate the value of studying actors and factors 

outside the IPRA. More can be done to understand the thinking of, 

among others, multinational corporations, as Sanz (this vo/11me) at­

tempts in her essay, or non-indigenous migrants or settlers (Wenk, this 

1)()/ume). And then, of course, there is the Philippine state. I believe it 
is fair to say that Martinez, Rey and Villarante's question (this volllme) 

regarding the state's commitment strikes a resonant chord in many 

indigenous leaders, activists and organizers, and NGO workers. 

It would seem that the government has realized that indigenous 

peoples' rights have a strong potential for subverting the state. The 

scope and significance of the rights accorded to indigenous peoples 

and groups it emplaced in the IPRA can be made to work against the 

interests of the government and of those in power. To protect itself, 

the government has begun to restrict the range and meaning of these 

rights. And so while on one hand it allows CALTs and CADTs to go 

on being issued to indigenous groups, it has also begun undermining 

their rights under the IPRA. This strategy has the added benefit of 

maintaining the country's progressive image in the region, without 

actually risking any loss or diminution of its control of the country's 

territory and resources. 

> 

C 

G> 

C 
Ul 
-i 

0 

CD 

> 

> 

-< 
-i 
> 

z 

"ll 
;!; 

"ll 
z 
m 

z 
0 

ffi 

0 

m 

0 

m 
Cl) 

):, 

m 

0 

0 

•..,J 



26 

For indigenous peoples, this process may have begun in the very 
same Supreme Court decision that upheld the constitutionality of the 
IPRA, Cruz. and Europa vs. Secretary of the Environment and Natural Re­

sources (2000). In that case, the Court explicitly recognized indigenous 
peoples' ownership of their lands. However, it refused to do the same 
for indigenous peoples' rights to the natural resources within their 
lands. There are other manifestations of this weakening of the IPRA's 
potential for allowing indigenous groups and organizations to contest 
the state's priorities and policies. Foremost is the government-led 
move to weaken free and prior informed consent provisions of the 
IPRA, which help protect indigenous groups or communities from 
unwanted projects or enterprises (LRNRC 2005a).22 More, the NCIP 
seems to be collaborating in its own castration, in effect surrendering 
its legislative authority to process and issue titles to the Land Regis­
tration Authority (LRA).23 

Oearly, the Philippine state is unwilling to allow the IPRA to be 
used in the critique of its own agenda, which currently includes the 
cultivation of an "investor friendly environment'', especially for mul­
tinational mining companies. The mining issue has thus become a 
major arena where the state and embattled indigenous groups or com­
munities negotiate their respective rights (see Boquiren, Sanz, this vol­

ume). 
This is all part of a larger policy-shift, swinging like a pendulum 

away from community-oriented resource management paradigms­
which began with the social forestry programs of the t 970s (Gibbs, 
Payuan and del Castillo 1990), and arguably culminated in the adop­
tion of "community-based forest management" as the national sttat· 
egy for sustainable development, in 199524-towards more state-ori­
ented, centralized management paradigms. In December 2005, for 
example, the DENR tried to cancel all the Community Based Forest 

22 NCIP Administrative Order No. 1 (2006).
2.1 Joint LRA-NCIP Memorandwn Circular No. 1 (2007). 

24 Executive Order No. 263 (1995). 
� DENR Memorandwn Circular No. 8 (2005) and DENR 

Administrative Order No. 5 (2000) (See also LRNRC 2005b). 
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Management (CBFM) contracts it issued to upland organizations and 
communities. It has "streamlined" the environmental impact assess­
ment system, making it less stringent for companies.25 Similarly, the 
Department of Interior and Local Government (DILG) has weak­
ened local governments by declaring that acceptance by a single LGU 
is sufficient compliance with the Local Government Code's require­
ment for consultations and social acceptance of projects that may 
affect the environment.26 

This reassertion of the state and its power does not bode well for 
the indigenous peoples' continuing quest for autonomy and self-de­
termination. Indeed, it helps explain why the Subanon of Canatuan 
and the Buhid of southern Mindoro found their CADCs and CADTs 
so inutile. 

Conclusion 

Further study of the Philippine nation-state, and its ''tangible and yet 
fluid processes of state power" as experienced by indigenous groups, 
is clearly indicated (following Yao 2001 ). To that end, the archaeology 
of the IPRA should be a very useful exercise. This is true not only in 
historical terms, but also for understanding a modern nation-state's 
notions of indigenous peoples and their rights, and the complex dia­
logue with indigenous groups and NGOs that produced the legal and 
political curiosity that is the IPRA. 

We can thereby put an end to the exhausted discussion of what 
the IPRA has granted to indigenous peoples, and begin to grasp what 
the state and its laws take away or deny. This is important if we are 
to finally move beyond the limited-and limiting-fixation over deeds 
and titles, and finally address the question of how to collectively pur­
sue the indigenous peoples' right to self-determination. 

This is not to negate the historical significance of the IPRA. 
There will, of course, be instances where CALTs or CADTs will 

26 DILG Memorandwn Circular No. 200 (2002), citing a 
previous DILG legal opinion dated 23 November 1998. 
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prove themselves useful. But it is becoming clear that titling is not 
enough; the state's recognition of these title-holders' right to self­

determination is needed if the IPRA is to be anything more than a 

colonial instrument for controlling politically marginalized peoples 

and their resources. Still, my sense of the nature of the indigenous 

peoples' struggles or movements in the Philippines is that it moves 

forward at uneven speeds, in small, scattered, sometimes ambivalent 

increments, rather than in grand, Tolkienesque battles. The IPRA 

clearly forms one of the larger of such increments, and it is the task 

of the current generation of indigenous leaders and organizers to 

build upon it, rather than to inhabit it. 

In the process, we may hopefully lend knowledge, insight and 

reflection to the continuing struggles of groups like the Tagdumahan 

Banwa-on, fighting not so much against their putative leader's CADT 

application, but for their right to live life as they choose, as a self­

defined, self-governing community. 
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M AR V I C M . V • F • L E O N E N
1 

SEEKING THE NORM: 

Reflections on Land Rights Policy 
and Indigenous Peoples Rights 

RURAL INDIGENOUS communities constantly bear the burden of resolv­

ing contradictions inherent within official legal systems. Conflicts 

between this dominant system and local cultures are always managed 

at local levels. This can be seen in contemporary local struggles as well 

as the narratives of tolerance and accommodation with proponents 

of government sponsored or approved projects within ancestral do­

mains. 

The incursion of Toronto Ventures, Incorporated (fVI) into 

Mount Canatuan in Zamboanga del Norte, Philippines, ancestral 

domain of the Subanen, is used in this paper as a heuristic. Even in 

the context of the Indigenous Peoples Rights Act, (IPRA) local com­

munities still need the political sophistication in order to deploy policy 

pronouncements to protect their interests. This paper examines three 

strands in evolution of Philippine land policy as it is relevant to in­

digenous peoples rights and suggests ways to understand policy in 

order to properly make use of it for local communities. 

1 The author acknowledges the assistance of Atty. Francis 
Joseph G. Ballesteros, team leader and lawyer, LRC-KsK 
Luzon Regional Office. 



Cl 
ii 
C z 

-(/) 

a.. 

(I) 
::, 0zwCl
0z
wzci:a..::J:i: a.. 
z0
(I) w 
0 

>� 0z0

Clz
� 
§ 
z 

38 

The State's official view of who are indigenous peoples frames 
land policy. Philippine law on indigenous peoples is largely a reaction 
to colonial representations of indigenous peoples. It is also somewhat 
inspired by the ecological, rather than the cultural or political, utility 
of acknowledging local management of natural resources. The defi­
nitions and resulting obligations of indigenous peoples in law are too 
vague allowing for manipulation by commercially inspired govern­
ment bureaucrats. This is a contradiction inherent in law, and perhaps 
liberal theory as it is embedded in the present constitution: precise 
definitions of groups and cultures cannot be accommodated within 
a generalized legal system. Hence, only by taking control of agencies 
such as the National Commission on Indigenous Peoples (NCIP) and 
making government more accountable would there be better chances 
for rural communities to avail of benefits of current law. Recent his­
tory however has not moved towards this direction. 

Philippine law also suffers from different conceptions of land. 
On the one hand, there is the canonical and legal view of land as a 
resource: a commodity whose uses can be traded and hence regulated 
by the state in order to bring in "developmental" gains. On the other 
hand, there are the various cultural and local views of land that situ­
ates property concepts primarily in the light of community needs, 
traditions and values. Recent Supreme Court decisions on the consti 
tutionality of the Indigenous Peoples Rights Act and the Mining Law 
have failed or refused to make these distinctions. The failure to for­
mally make these distinctions serve as basis for one view to dominate 
the other. In the Philippine setting, the canonical view of property has 
become dominant. The subordination of the National Commission 
of Indigenous Peoples (NCIP) in the Department of Land Reform 
(formerly the DAR) is thus symbolic. 

Finally, property concepts are separated from people oriented 
developmental imperatives. The award of titles and natural resource 
contracts are based upon superficial understandings of national de­
velopment. There is no significant appreciation of diverse local 
economies. Hence, awards of mining rights are privileged over true 
recognition of some fundamental local community rights such as free 
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and prior informed consents. Ancestral domain titles do not have the 
legal and political effects that it was envisioned to have. 

Policy is more than the promulgation of rules. It is the conse­
quence of rules prescribed within current social contexts. Advocacy 
of policy requires a full understanding of how institutions can be­
come more vulnerable to local community responses., There are new 
arenas of contestation opened by recent social legislation. Who wins 
in these forums remains to be seen. But, on balance, commercial in­
terests still have the upper hand. 

Mount Canatuan, in the province of Zamboanga del Norte, is the 
home of the Subanen, an indigenous peoples believed to have de­
scended from Apo Manglang. For centuries, the mountain has been 
considered as their sacred ground. It is their ancestral domain. It holds 
their ancestral, cultural, economic, and spiritual heritage. The area also 
holds vast deposits of gold. 

Large mining corporations took interest in these deposits. On 
October 23, 1996, Benguet Mining Corporation sought to mine 
508.3396 hectares under a Mineral Production Sharing Agreement 
(MPSA) entered into with the Department of Environment and 
Natural Resources (DENR). On June 16, 1997, it transferred its rights 
under the MPSA to Toronto Ventures, Inc. (fVI) - Resource Devel­
opment Philippines, Inc., a Canadian junior mining speculator. Even 
before the transfer took place, TVI had already started exploration 
and processing activities in Canatuan. 

From the Subanen's point of view, this was without their consent. 
To them, this government contract violated the sacredness of the 
mountain and their ancestral domain. Realizing the immediate need 
to secure their rights over their ancestral domain, the Subanen of 
Canatuan, under the tribal leadership of Timuay Jose "Boy" Anoy, 
applied for a Certificate of Ancestral Domain Claim (CADC). This 
CADC was issued to them on October 21, 1997. 
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