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8 AN INDIGENOUS PARLIAMENT?

INTRODUCTION

Kathrin Wessendorf

he Arctic region is inhabited by a number of indigenous peoples with distinct

cultures, histories and ways of life. These peoples live in 7 nation states
(USA, Canada, Denmark, Norway, Sweden, Finland and Russia) and come un-
der their respective political systems and jurisdictions. In Russia, the indigenous
peoples are designated “numerically small indigenous peoples”. In order to be
officially recognised as such by the Russian Federation, a people cannot number
more than 50,000 individuals. To date, there are 45 peoples recognised in this
way in Russia, 41 of which are peoples living in the Russian North, Siberia and
the Far East.

Every indigenous people in the Arctic has experience of negotiating its posi-
tion and rights within a particular nation state, ruled by a set of cultural, histori-
cal and legal rules and patterns usually differing from the traditional customs
and institutions of the indigenous peoples. Over time, indigenous peoples have
gained immensely diverse experiences in dealing with their respective nation
states. Their reactions to political systems and strategies vary, and depend on
many factors. Comparisons, exchanges of ideas and information can lead to new
understanding, visions and motivation to continue dialogue with the states in
which indigenous peoples live, and to continue the struggle for protection of
their rights. This book is the outcome of a Round Table meeting in Moscow in
March 2003 at which indigenous peoples from Russia discussed and exchanged
experiences with people from Alaska, Canada, Sdpmi and Greenland. This is fur-
ther dealt with in the article by Olga Murashko. Before taking up key points from
the discussion in Moscow, a short overview of the administrative structure of the
Russian Federation should help the reader not familiar with Russian indigenous

politics.

Administration in the Russian North, Siberia and Far East

The indigenous peoplesliving in the Russian Federation fall within a number of
administrative rules and legislations, depending on the province in which they
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live. Administratively, the Russian Federation consists of 89 units, which in Rus- 'f
sian are called subjekty (subjects). They include 21 republics, 6 krays, 50 oblasts, 2 bt 1A ;.%3,,-‘ i e A e T PR e s ‘
capi &Y Provinces of the Russian .

pitals (Moscow and St. Petersburg), 1 autonomous oblast and 10 autonomous MR it b _ North, Siberia and Far East (] - S
okrugs (or “autonomous districts”). In this book, we use the term province for the el Ry ’ oy Py o
oblasts, krays, etc. The provinces have 2 representatives each in the Federation % SRy ._,. e T O fJ'l s o, m \ w dn ‘
Council (the upper house of parliament). The following gives an overview of the S ity f

23 = 4 3 4
PEL et IER T,

regions and their level of autonomy. Sk i ‘
’\*‘?_\\2 : L \ |
1. 21 republics - nominally autonomous with a supposed right to secede, 3 g Li ponsge
each has its own constitution, president and parliament; it is represented . h’f}“«' Ny 4 Y S !
by the federal government in international affairs and is supposedly home 5 S s N = p 1\] 0 L
to a specific ethnic minority. o 3 _—f:l"o‘;_\ - ,_,f“ ks ;
2. 49 oblasts - most common, regular administrative unit with a federally ap- . :((_,.L —\'*:V;g @ - ‘"2 Ly ‘
pointed governor and locally elected legislature. . > ‘\J‘rgz “7725;,’_ o e
3. 6 krays - similar to oblasts but usually more peripheral and less populat- | : \ ?:‘”"'L_ .2,_,} a iy |
ed. | g Nl |
4. 1 autonomous oblast i | 2 DR
5. 10 autonomous okrugs - more autonomous than oblasts but less so than | | 1. Murmansk 13. Primorye 25. Khakassia ‘
republics; usually with a substantial or predominant ethnic minority. 2. Nenets Autonomous Okrug 14. Sakhalin 26. Kemerova
6. 2 federal cities - major cities that function as separate regions.' ' | B e Nendls Autinomons Okrug 13. Jewish Autonomous Gblast 22, Novosibias f
5 Khanty-Mansi Autonomous Okrug 17. Chita 29. Omsk
Some regions have a fairly progressive indigenous legislation and some degree of 7 Sabne Gkt oL e 3 Jyumen
guaranteed participation. In other regions, politicians and the administration g Ehukcl?iA Attﬂor\omouso (l)(kwg 20. Evenk Autonomous Okrug 32. Moskow
completely neglect the rights of indigenous peoples (see also the article by V. A % er:ys,?;;:ﬁk 3. Saint Petersburg
Turaev in this book). With the general trend being towards centralization in Rus- ' :12 ﬁ“ag':f;’:,sk ;3 Altay (Republic) 35, Karelia
sia, the question arises as to whether indigenous peoples will lose their special ' . T
rights in the regions or gain stronger legislation due to federal intervention. This Federal Districts _ -5‘
remains to be seen but the articles in this book give some idea of what is needed ! S g
and what visions would be useful for indigenous peoples. | /‘/g ";L
Some of the provinces are expected to be merged into larger territories, start- ' . - %L V’;%,N {\
ing with Krasnoyarsk, which is likely to be joined with the Evenk Autonomous e \ (? /‘/H Z(‘ ¥, g"f\ L
Okrug and the Taymyr Autonomous Okrug.? Aregional referendum is scheduled ok Lo Lu}( f > 4 ) g \'S
for April 17, 2005 and this will decide on the merging of the three provinces. 7 - _3 Vel i ! (
The federal provinces are further divided into so-called federal districts, of ( 1 P A 7 6 Z \ ) b
which there are seven. These districts are governed by a governor, appointed by ~ 7 & e o \ R
the president. A link with these governors may be crucial for the political move- ' \ 2 'jl 'J‘\\h@‘h—{; . 5 NN
ment of the indigenous peoples (see also the article by Todishev). | _» 4 \. ~ i)
The so-called numerically small indigenous peoples in Russia have gained Nt |
rights under Article 69 of the Constitution and three federal laws. The Russian ) Sonwal Federal Distrct > Siberian Federal District
Federation also guarantees the rights of small indigenous peoples in accordance 3. Northwestern Federal District 7. Privolzhsky (Volga) Federal District
‘ 4 Far Eastern Federal District

| with the generally accepted principles and standards of international law and - o
| ‘ international treaties of the Russian Federation. Specific rights include the pos- | COR—— _ o




12 AN INDIGENOUS PARUIAMENT?
sibility of being exempted from land and income taxes; a supposed priority right
to certain natural resources; the right to substitute military service for alternative
civil service; and the right to collect retirement benefits at an earlier age. How-
ever, the implementation or practical application of these laws is not ensured and
a concrete mechanism is lacking. Furthermore, the three existing laws that pro-
tect the rights of indigenous peoples in Russia (and which will be described fur-
ther in the following articles) have been revised, and important articles removed.
Since the Round Table meeting in March 2003, many developments have taken
place that have changed the situation of indigenous peoples. Many of the articles
were written before these major changes. However, they are still of relevance in
order to document what was in existence, as well as what the authors thought
were crucial factors for the further development of the rights of indigenous peo-
ples. The book concludes with an article analysing the new situation since Sep-
tember 2004.

Nation-states and indigenous peoples

Nation-states express themselves via very many different political systems, both
in their principles as well as in their practice. But all Arctic states nowadays de-
clare themselves to be democratic, with a multiparty, or at least a two-party, sys-
tem. The actual practice of democratic politics, however, depends very much on
the government of the particular nation-state. The Scandinavian countries, for
example, are famous the world over for their humanistic approach, their multi-
ethnic policies and their emphasis on the equal rights of every citizen. And yet
indigenous peoples find themselves confronted with a surprising attitude of re-
luctance and opposition when it comes to discussing collective rights and land
rights.

In a so-called modern democracy, representativity through political parties
and elections are the main principles of governance. A majority wins over a mi-
nority and the majority then decides the further actions of the state. An adult
franchise gives every individual over a certain age an equal vote. Every vote car-
ries the same value. In some nation-states, the participation and actual influence
in politics of minority groups is secured by, for example, quota regulations - some
interesting examples can be found in the first article by V. Kryashkov in this book
- but indigenous issues must compete with other issues that may be of more in-
terest to the majority population, as Eva Josefsen very rightly puts it in her case
study on the Saami parliaments. The fact that indigenous peoples are peoples
with collective rights further challenges a political system based on a majority
vote. Indigenous peoples’ participation in electoral processes and in party poli-
tics has, in many places, not been able to halt the process of their dispossession
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and marginalisation. Indigenous organisations and peoples have sought differ-
ent solutions, however, some of which are described in this book.

Decision-making and participation

There are many reasons for people’s participation or not in political systems
around the world. The most simple are probably the person’s political conscious-
ness, their interest in the issues raised during the election, and a “feeling of being
able to influence the results”. But the level of electoral participation is also often
connected to promises, such as community support or socio-economic develop-
ment, made by (non-indigenous or indigenous) politicians. Some parties and
candidates take up subjects that relate to indigenous issues and promote the in-
digenous peoples” agenda and concerns such as, for example, recognition of their
identity as indigenous people, of rights to land and resources, the promise of
democratic participation in development programs etc. Another motivation for
going to the ballot box can be a relationship to or affinity with one of the candi-
dates. In that case, the relationship may be more important than the goals and
aims of the respective candidate.
Indigenous peoples have chosen many ways of participating in politics:

¢ Joining and/or standing as candidates for mainstream political parties, in
which case the candidates follow the party line but can also have an influ-
ence over party policies regarding indigenous issues and can put issues on
their agenda. Indigenous party candidates are, however, not directly rep-
resenting an indigenous people or community. In a conference on indige-
nous peoples’ participation in political parties in Iqaluit in 2000, the former
first Inuk Member of Parliament in Canada, Peter Ittinuar, explained that
he decided to defect from the New Democratic Party to the Liberal Party in
order to be able to gain more advantages for the Inuit by being a member
of the ruling party. Inuit in Nunavut have commented several times that
the interests and concemns of the Inuit people are more important to Inuit
politicians than the agendas of the parties they join. The ultimate aim of
being a party member is to achieve rights for their people. In Sépmi, par-
ticipation in national political parties has taken very different forms in the
three countries: while in Finland Saami run for election as members of
national political parties, the Swedish Saami have rejected mainstream
party politics. In Norway, on the other hand, the Saami run for election by
putting forward their own Saami lists. Running for a mainstream party
can, however, lead to individualism, opportunism and cooptation into the
system, which can result in the marginalisation and disempowerment of
indigenous peoples. It can also lead to divisions within the communities,
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for example, if several members of the same community run for different
parties and therefore divide their supporters.

Indigenous peoples have sometimes formed their own political parties, as
in the case of Greenland and Sdpmi. Indigenous parties are often weak at
national level but have more influence at municipal, community or region-
al level. In Greenland, indigenous parties were formed through the indig-
enous movement in the 1970s and constitute the political realm of Home
Rule. The Saami in Sweden established their own political parties, and
these are represented in the Saami parliament. The Saami in Finland, on
the other hand, have not established indigenous political parties but de-
cided to vote for individual candidates. In Norway, again, the Saami par-
liament comprises representatives of Saami organisations, local lists but
also Norwegian political parties. In the case of Nunavut, Inuit have not yet
formed political parties through which to run their new government but
have retained the old system of electing the members of the Legislative
Assembly as individuals unaffiliated to political parties. The designers of
the Nunavut political system took care to ensure that the rules governing
Nunavut’s legislature could operate equally well with or without political
parties.’ Greenland has a self-contained political structure whereby all
parties are entirely Greenlandic.

Participation in electoral systems can also simply take the form of voting
for candidates that have indigenous issues on their agenda. Some indige-
nous people run as individual candidates in elections and, in some cases,
seek a political career outside the indigenous movement. Many Alaska Na-
tives have had very successful mainstream political careers, as Gordon
Pullar emphases in his paper. In 2002, the first Alaska Native was elected
to a state-wide position, as lieutenant governor; in the Northwest Territo-
ries and Nunavut in Northern Canada, the Premiers are both indigenous.
The past premier of the Northwest Territories, Stephen Kakfwi, was previ-
ously President of the Dene Nation and moved from a position as head of
an indigenous organisation to head of a public government (and, as such,
representing both indigenous and non-indigenous residents). The actual
input of these individuals is highly dependent upon their respective situa-
tions and agendas, and is often contested. They can make an important
difference to indigenous communities and to regional politics. In many
cases, however, they are not representing a particular community or indig-
enous group and are thus not accountable to their communities. Conse-
quently they do not necessarily have to follow the agendas of indigenous
organisations or support the aims of their indigenous communities. There
is a constant risk that they may be more interested in personal gain and
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influence. But it must also be stressed that participation is not an individ-
ual decision everywhere. In some indigenous communities, the group de-
cides on the degree of participation and selects candidates in a traditional
way, who then represent the group in the national political system. The
crucial factor here is to find ways of making individuals accountable. Par-
ticipating in national politics can also be a venue for limited autonomy or
representation within the framework of the wider state.

* Some nation states provide for partial representation by means of a quota
system. Denmark, for example, provides space in the national parliament
for two persons elected by the Greenlandic population and two by the
Faroe Island population. These members of parliament represent their spe-
cific interests and lobby particularly in discussions concerning their terri-
tories. In Russia, some provincial governments have developed advisory
bodies to the provincial parliaments, quotas for candidates from indige-
nous peoples to the parliaments, and advisory council mechanisms for
communities and organisations. Some of these mechanisms function quite
well, others look good on paper but are not implemented in practice. Many
of the following articles will describe these bodies and their functions
within the provincial administration. However, there is no national mech-
anism for indigenous representativity in Russia and, unfortunately, no in-
digenous person was elected to the national parliament (the State Duma)
at the last elections.

Finding old/new ways

Many indigenous politicians and leaders (in the Arctic and elsewhere) refer to
traditional custom whereby decisions are taken by consensus after consultations
and long discussions. The emphasis is on decisions being made collectively and
the opinion of elders is given special respect and regard because of their wisdom
and experience, or else it is the chiefs who make the decisions following consulta-
tion with their advisors. The question of minority and majority vote is not rele-
vant in the same way as in a Western democracy. Indeed, as Daryn Leas mentions
in his paper, elections and votes are often seen by the communities as counterpro-
ductive because of the constituents’ inability to be actively involved in the politi-
cal decision—-making, because winners and losers are created, and because a
short-term view of governance is fostered — i.e. to the end of the term in office
only. Some Yukon First Nations hence see the voting process as being a competi-
tive and divisive way of reaching decisions.

The differences between the two systems of governance can marginalize in-
digenous peoples, who do not participate due to a lack of understanding. Remote
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communities, in particular, confronted with a lack of mainstream education and
communication, are generally failing to take part in the activities of wider society.
However, in some regions, new and old forms of governance, constituting a mix
of traditional and Western styles of governance, can be found.

What is apparent in many forms of traditional governance is its specific rele-
vance to a particular community or group of peoples, and therefOre the very local
importance and emphasis. As we can see in the case study on the Yukon territory,
the First Nations in the Yukon have included a formula in their self-government
negotiations that gives the individual indigenous peoples (or First Nations as
they are called in Canada) and communities the possibility of choosing their own
particular way of “electing” representatives and leaders. The consequence of this
community-based choice is a variety of political systems in different communi-
ties that are designed to suit the people directly on the ground.

In such regions as Nunavut and Greenland, where the indigenous people
form a majority in a particular geographic and political territory, the electoral
process serves to promote the indigenous peoples’ agenda, concerns and issues
and leads to indigenous representation. Being a majority in a regional govern-
ment allows for a public government that represents the interests of the indige-
nous peoples without excluding the other inhabitants of the area (i.e. everybody
can vote independent of their ethnic affiliation).

In other regions, indigenous institutions, such as the Saami parliaments, se-
cure a certain level of involvement in national politics while being clearly sepa-
rate from the national political institutions.

Indigenous peoples can challenge the state system by offering more viable deci-
sion-making processes and introducingself-governance that is appropriate to their
particular circumstances. The positive aspects of indigenous peoples’ systems must
therefore be strengthened. Consensus-building, mechanisms of accountability, rep-
resentation based on the people’s collective decision, the role of elders in decision-
making based on their wisdom and experience should all be taken into account.
Likewise, raising awareness of the wider civil society, mass education and unity-
building can be an ongoing way of dealing with the electoral process and strength-
ening the indigenous peoples’ movement for self-governance.

Challenges for indigenous politics

The importance of alternatives to national political systems and of indigenous
peoples’ right to choose their own form of political participation is clear and also
brings with it a number of challenges for indigenous governments, leaders and
organisations.

A very basic component of negotiating and discussing self-government, which
is mentioned often in this book, is community and grassroots involvement and

Baikit, Evenkia. Photo: Thomas Kehler

Nenets reindeer herding. Photo: Nina Meshtyb
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the importance of the legitimacy of leaders and negotiators. The feeling of local
ownership of a process and of an agreement or institution is seen in many exam-
ples as a central basis for a legitimate mandate for negotiation and representa-
tion.

In Canada, for example, both the Yukon negotiating team and the Nunavut
negotiators experienced their constituencies’ rejection of a first proposal as the
people did not feel they were sufficiently consulted during the process. The lead-
ers began a process of intensive community consultations and redrafted the pro-
posal, which was then accepted. The lessons learned were important for the con-
sistency and wide respect and acceptance of the now existing final agreements
exists. As Daryn Leas states in his paper: “Based on the experiences of the Yukon
First Nations, a community will only embrace a constitution if the citizens of that
community were involved directly or had the opportunity to participate in the
development of that constitution.” In Nunavut, as well as in Greenland, the final
agreements were put to a vote and were approved by an overwhelming majority,
which gave them additional legitimacy. In Canada, all land claims go through a
ratification process on the part of the indigenous people whose rights would be
affected by the claim settlement.

Land claims and self-government negotiations or agreements can also lead to
factions within the indigenous movement. The Alaska Native Claims Settlement
Act led to a discussion about “who is native”. Later, the legitimacy of Alaska Na-
tive tribes became an issue within the indigenous population in Alaska when
tribes that were organised under the Indian Reorganization Act (IRA), formed pur-
suant to an act of the US Congress, and the villages that never adopted IRA con-
stitutions and formed “traditional councils”, started to argue about the true le-
gitimacy of the one or the other. One of the principle reasons for this develop-
ment is certainly that the US government has tried to control indigenous peoples’
self-organisation. However, as Gordon Pullar states in his paper: “Many if not
most traditional people living in remote communities not only were not involved
but also may not have even been aware that the settlement negotiations on their
behalf were taking place.”

In the Northwest Territories (NWT) in Canada, indigenous peoples are now
negotiating regional land claims and self-government agreements after an at-
tempt to reach a single land claim agreement for all Aboriginal groups in the
Territory (with the exception of the Inuvialuit) broke down in 1990, due to differ-
ent ideas and visions. The individual First Nations are different, and separate
agreements may reflect their wishes and particular relations to the territorial gov-
ernment more accurately. It has to be stressed that indigenous regional organisa-
tions in the NWT and Alaska (as well as in the Yukon) represent different indig-
enous peoples - as compared to Nunavut and Greenland, with an almost entirely
Inuit population, and Sdpmi with the Saami people as one indigenous people -
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and to reach consensus and a proposal that everybody can agree on can be more
difficult.

In Greenland, the legitimacy of those negotiating self-government was never
seriously disputed. The reason for this is largely that the elected leaders have a
strong mandate to negotiate on behalf of the Greenlandic people. The historical
development of the island made Greenland fairly homogenous and nobody
nowadays disputes that the Greenlanders belong to one people. Their spokes-
people therefore speak for a nation and are part of a political system that is wide-
ly accepted as the legitimate system among Greenlanders. It is the system that
has the legitimacy and gives a mandate to its representatives.

Saami parliaments exist in Norway, Sweden and Finland. Saami elect their
representatives to the parliament and the parliaments have the mandate and the
obligation to represent their constituency in the respective nation-state. The forms
of elections and representativity are different and have been described above.

Another challenge is capacity building at the local level in order for the indig-
enous constituency to understand the political negotiations and processes. The
capacity-building component is not only important during the negotiation proc-
ess, however, but a requirement for the functioning of any indigenous political
body or institution following its creation. Problems of a lack of indigenous staff
exist in many regions and can lead to a greater involvement of non-indigenous
advisors and bureaucrats than originally planned for. This is not only mentioned
by Daryn Leas as one of the priorities in the Yukon but also taken up in numerous
accounts of the new Nunavut territory, where the government was initially un-
derstaffed and the continuing shortage of Inuit with post-secondary education
has led to an influx of non-Inuit people from southern Canada to fill the new
positions. In Greenland, the need for Danish staff in the Home Rule administra-
tion leads to monolingual Greenlanders feeling further discriminated as the bu-
reaucratic system is dominated by the Danish language. As a general rule, one
can observe that the lack of indigenous people is mainly a problem on the admin-
istrative level and not so much on the political level, where a majority of the
politicians are indigenous.

A very relevant element for Saami politics are the Saami institutions. The Saa-
mi university college, the Saami institute, Saami radio etc. provide the Saami
parliaments and the Saami organisations with an institutional basis that supports
their political work and which they can use for gaining or distributing informa-
tion. The work of the institutions enables the Saami politicians not only to react
to the political discussions and decision-making of the national state but to be
pro-active and take up discussions and initiatives. This model shows the need for
capacity building and the development of a knowledge frame.

Awareness of a self-government agreement on the part of the state bureau-
crats is certainly not an issue to be underestimated. The negotiating team usually
consists of an elite government group. Ordinary government officials, however,
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are rarely adequately informed of the fact that certain sections of the self-govern-
ment agreements may require that they do their jobs differently (for example, by
giving preference to indigenous-owned companies who are bidding for a gov-
ernment contract). There is an awareness in principle that a self-government
agreement has been reached but, among senior government officials, little appe-
tite for spending the resources required to fully implement the agreement (“we
created Nunavut - what more do you want”?!).* An agreement does not end with
its signing but has to be presented to a wider public and made common knowl-
edge in the country.

Conclusion

Any democratic space available in the dominant system can be utilized for ad-
vancing the interest and the collective benefit of the indigenous peoples. The
successful use of these spaces will depend greatly on the unity and strength of
indigenous peoples, rather than on reliance upon a few indigenous leaders. Like-
wise, the political, economic and social realities confronting indigenous peoples
should lead to collective responses and actions to advance their interests in the
electoral process and should aim to prevent worsening violations of their rights.

The formation of alliances with other groups and sectors at the local, national
and international levels for the promotion of indigenous peoples’ rights, protec-
tion of their resources, democratic participation and representation of all demo-
cratic sectors within the nation-state can lead to political gains and more demo-
cratic space inside and outside the electoral process.

Given the unwillingness of many states to accept the ancestral rights of the
peoples and their ongoing policy of treating the territories of the indigenous peo-
ples as internal colonies, legal forms of struggle, including the electoral process,
can be considered. Nevertheless, lobbying for the recognition of ancestral land
rights, adopting and implementing international instruments promoting indige-
nous peoples’ rights and other collective actions of the indigenous peoples are of
fundamental importance.

Current scenarios of globalisation and resource exploitation also have to be
integrated into the strategies of indigenous peoples and into their struggle for
survival. The political empowerment, or any form of self-governance, of indige-
nous peoples therefore must include control over land and resources.

An exchange of experiences between indigenous peoples from different Arc-
tic regions and a discussion of negotiating strategies and challenges should be
supported in any way possible. The experiences of indigenous peoples, however,
are very different (this cannot be stressed enough) and the same strategy will not
apply in every region or community. It is important that indigenous peoples are
able to decide for themselves what kind of political system they want to practise,
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how and if they want to join the national political discourse and activities and
how they want to form their own government, be it through a consensus style of
decision-making, through a party system or another alternative. It is also impor-
tant to give space for and acceptance of internal discussions, litigation and con-
flict. After all, real participation and a feeling of ownership lead to the voicing of
concerns and to the challenging of processes; raising concerns and criticism also
shows the existence of a capacity to participate actively -i.e. the basis of a healthy

society. a

Notes

—

Wikipedia, the free encyclopaedia: www.en.wikipedia.org

2 The consequences of merging subjekty into joint administrative units was discussed at
length in the Coordinating Council of the Russian Association of the Indigenous Peo-
ples of the North in October 2004, held in Krasnoyarsk.

3 Jack Hick personal communication, 2005

4 See forthcoming work by Jack Hicks in this regard.
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INTRODUCTION: THE INTERNATIONAL ROUND
TABLE ON AN INDIGENOUS PARLIAMENT

Olga O. Murashko

ost of the papers in this book have been prepared for the international round

table “Numerically Small Indigenous Peoples of the North, Siberia and the
Far East and the Parliamentary System in the Russian Federation: Reality and Per-
spectives”, which took place from 12 - 13 March 2003 at the Federation Council of the
Federal Assembly of the Russian Federation. The round table was organized by the
Russian Association of Indigenous Peoples of the North (RAIPON) and the Interna-
tional Work Group for Indigenous Affairs IWGIA). The round table was conducted
as part of the international project “Capacity Building and Promotion of Rights of
Indigenous Peoples,” supported by the Danish Ministry of Foreign Affairs.

The goal of the round table was to discuss the current situation of indigenous
peoples’ participation in the political processes of various countries, and the degree
to which the existing electoral and other political systems allow them to have repre-
sentation in government legislative structures. Questions that were raised covered
the forms of parliamentarism and self-government that are closest to the cultures of
the indigenous peoples; what needs to be done to encourage them to take part in the
decision-making process, etc., always bearing in mind the parliamentary experiences
of indigenous peoples abroad, as well as in Russia, where the issues of political rep-
resentation are only beginning to be addressed. The results of the discussion were to
be taken forward in the form of recommendations for developing a legal basis for
representation of the numerically small indigenous peoples of Northern Russia in
both the Russian government structures and bodies of local government.

A discussion on the legal foundations for representation of the indigenous
peoples of Russia in government structures is long overdue: it has already been
discussed at the international round table “Experience of Government Authori-
ties of Sweden, Norway and Finland with Saami Parliaments”, which took place
in Moscow in 1999 at the initiative of the Russian Association of the Peoples of
the North, the Saami Parliaments and with the support of the federal govern-
ment. As aresult of the 1999 round table, a set of recommendations was agreed
upon regarding development of a legal basis for representation of indigenous
peoples in the Russian Federation’s government structures. Round table partici-
pants stressed the need to form a representative body of authorized representa-
tives of numerically small indigenous peoples at federal level, which would have
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A group of Nenets reading RAIPON's newsletter. Photo: Yasavey

consultative status at the Federal Assembly and which would protect the interests
of the peoples by conducting expert evaluations of State Duma legislative acts.

Since the meeting in 1999, negotiations have been held with G. N. Seleznev,
President of the State Duma, regarding the conceptual development of indigenous
peoples’ participation in the legislative process. RAIPON also asked the Institute
of the Numerically Small Indigenous Peoples of the North and the Siberian Depart-
ment of the Russian Academy of Arts and Sciences to work on a concept of parlia-
mentary development for the peoples of the North, Siberia and the Far East as part
of a “Concept for the Development of the Indigenous Peoples of the North, Siberia
and the Far East of the Russian Federation in the First Quarter of the 21st Century”
but this initiative did not meet with the support of the State Duma.

In October 2002, the corresponding draft bill and the issue of forming a parlia-
ment of the numerically small indigenous peoples were discussed at the joint
circuit session of the RAIPON Coordination Council and the National Organiz-
ing Committee for the International Decade of the World’s Indigenous Peoples in
Yakutsk. It was decided that it would be necessary to form a consultative, repre-
sentative body of indigenous peoples at the State Duma. RAIPON approached
two deputies who were also members of the National Organizing Committee for
the International Decade of the World’s Indigenous Peoples and asked them to
prepare the corresponding draft bill for submission to the Duma in 2003.
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The role of RAIPON as representative organization

It should be noted that RAIPON's authority, as representative of 40 regional and
ethnic associations of Russia’s indigenous peoples and forty' indigenous peoples
of the North, Siberia and the Far East, with a population of around 200,000, has
been steadily increasing over its 12 years of existence and its role in and influence
over the government authorities has fundamentally changed.

RAIPON concluded cooperation agreements with government legislative and ex-
ecutive authorities on the problems of the numerically small indigenous peoples, en-
couraging goverrunent representatives to approach the Association when formulating
federal legislation conceming indigenous peoples; on the development of the Federal
Special Program “Social and Economic Development of the Numerically Small Indig-
enous Peoples of the North, Siberiaand the Far East” and on individual solutions to the
socio-economic development of the regions inhabited by indigenous peoples.

Indicative of RAIPON'’s growing role and authority is the current initiative of
the President of the Russian Federation to examine federal legislation from the
point of view of dividing competence and authority between the government,
constituent federal entities and local bodies of government. After RAIPON's
President S. N. Kharyuchi approached the representative of the Presidential
Committee on Drafting the Division of Competence and Authority between the
Federal Government Bodies and the Government Bodies of the Constituent Enti-
ties in 2001, the Committee’s work groups were expanded to include representa-
tives and experts from RAIPON. The Association’s representatives influenced
the Committee decisions in terms of revising the federal legislative acts on the
rights of the numerically small indigenous peoples that were passed between
1999 and 2001, and which some Committee members had tried to revoke. Under
pressure from RAIPON, and with the support of the Federal Assembly repre-
sentatives, the Committee decided to keep the three federal legislative acts passed
at that time and introduce the necessary changes and amendments.

The federal legislative acts in question were:

®  On Guarantees of Rights of the Numerically Small Indigenous Peoples of the Rus-
sian Federation;

® On General Principles of the Organization of Communities [obshinas] of the
Numerically Small Indigenous Peoples of the North, Siberia and the Far East of
the Russian Federation; and

® On Territories of Traditional Resource Use of the Numerically Small Indigenous
Peoples of the North, Siberia and the Far East of the Russian Federation.

When the government of the Russian Federation is now working on the bills that
were recommended by the Committee, RAIPON representatives continue to be
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active in the government work groups and continue to promote recommenda-
tions on changes and amendments aimed at protecting the interests of the indig-
enous peoples in two dozen current federal legislative acts.

Acceptance of RAIPON’s current influence over government authorities’ de-
cision-making with regard to the interests of indigenous peoples can also be seen
in the northern regions. Regional associations of the indigenous peoples are ap-
proaching the legislative authorities of the constituent federal entities with recom-
mendations on how to improve provincial legislation with a view to protecting the
rights of indigenous peoples. When making decisions that affect the vital interests
of the indigenous peoples, regional authorities are compelled to take into consid-
eration the opinions of their social organizations. In those provinces where legisla-
tion on the rights of the indigenous peoples is still not very well developed, depu-
ties of the provincial legislative assemblies often voice paradoxical appeals to the
regional associations: “...develop legislation, give us your suggestions”. This is
often the case in provinces where indigenous peoples are still not legally vested
with the right of legislative initiative. The indigenous peoples of the North them-
selves have encountered this kind of attitude towards their associations, as if they
were surrogates or branches of government executive authorities. When repre-
sentatives of the indigenous peoples approach the appropriate executive authori-
ties regarding certain socio-economic problems, they are often told to “take up the
issue with your Association”. Such advice can be seen as a sign that government
officials do not want to address the problems of indigenous peoples. But it cannot
be denied that it also reflects a degree of acceptance of the social organization of the
numerically small indigenous peoples of the North and their activities.

Constitutional realities and legislative developments

Despite de facto recognition by the executive branch of government that there is a
need to cooperate and take into consideration the recommendations of RAIPON
and its regional associations, these relationships have no legal basis at federal
level. Russian legislation on the numerically small indigenous peoples has cur-
rently come to a halt. Discussions around a revision of legislation on the rights of
indigenous peoples are deviating from the democratic norms enshrined in the
Constitution of the Russian Federation and other federal legislative acts.

The Presidential Decrees of 1992 on the legal status of the numerically small
indigenous peoples have not been followed up, are forgotten or have been re-
voked: Decree No. 118 of 5 February 1992, for instance, which recommended
ratification of ILO Convention No. 169 on Indigenous and Tribal Peoples in Independ-
ent Countries (“ILO Convention No. 169”), and Decree No. 397 of 22 April 1992,
which recommended that,
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two draft bills, On the Legal Status of the Numerically Small Indigenous
Peoples of the North and On the Legal Status of the Ethnic Region, Ethnic
Village and Settlement Councils, Tribal and Community Councils of the
Indigenous Peoples of the North be prepared by the end of 1992 and submitted
to the Supreme Council of the Russian Federation.

In 1999, the federal legislation of the Russian Federation On Guarantees of Rights
of the Numerically Small Indigenous Peoples of the Russian Federation established the
norms for creating territorial, social self-governance for the indigenous peoples,
and for introducing quotas for the indigenous peoples in legislative bodies of the
constituent federal entities as well as representative bodies of local government,
to be regulated by the laws of these entities. Since these norms have still not been
enshrined in the corresponding federal legislation, the provincial legislation that
was passed in several autonomous districts is not considered entirely valid.

Unfortunately, the possibility of legitimating the representation of the indige-
nous peoples in the governing authorities and bodies of local government is men-
tioned neither in the State Duma discussion on changes and amendments to fed-
eral legislation on electoral rights nor in the federal draft bill On General Principles
of the Organization of Local Government in the Russian Federation, which was submit-
ted to the Duma by the President of the Russian Federation. This will endanger the
existence of systems of representation of the indigenous peoples that are already
enshrined in the legislation of several provinces of the Russian Federation, as well
as the corresponding articles (Articles 11 and 13) of the federal legislation On Guar-
antees of Rights of the Numerically Small Indigenous Peoples of the Russian Federation.

Furthermore, discussions on changing the territorial and administrative or-
ganization of the Russian Federation to consolidate its provinces revolve around
the issue of abolishing the sovereignty of the autonomous okrugs, which are the
ones that have made the most significant progress in fulfilling the rights of the
indigenous peoples. The main argument for consolidating the provinces at the
expense of the autonomous districts is that the autonomous districts do not fulfill
their tasks regarding indigenous peoples’ development, while administrative
and territorial dispersion endangers rational economic exploitation and develop-
ment of the northern regions. In this respect, it is worth noting that the govern-
ment ministry in charge of drawing up the legislation on the indigenous peoples
is the Ministry of Economic Development and Commerce.

Itis worrying that, nowadays, when the economic problems of Russian develop-
ment have become the corner-stone of government policy, the economic interests of
some agencies rather than the interests of the indigenous peoples and international
principles and norms governing the rights of these peoples, which are already en-
shrined in the legislations of the Russian Federation, may turn out to be decisive in
forming government policy on the numerically small indigenous peoples.
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International experience, including that of the countries of the circumpolar re-
gion, demonstrates that the democratic principles and norms for creating systems of
representation and self-governance of the indigenous peoples within the national
legal systems of each individual country have found their place in relation to the
historical, socio-economic context of that country and its legal tradition. A tradition
of self-governance of the indigenous peoples in the North of Russia existed in the
past when, in compliance with the Decree on Aborigine Governance of 1822, tribal com-
munity authorities were established to elect elders that would then represent the in-
terests of their communities in the larger administrative and territorial units - abo-
rigine councils. This system was abolished during the Soviet era.

The indigenous peoples of the North’s experience of self-governance and rep-
resentation in government bodies in contemporary Russia is relatively small. But
the models that have emerged in the Khanty-Mansi Autonomous Okrug, Yama-
lo-Nenets Autonomous Okrug, and Republic of Sakha (Yakutia) may turn out to
be sufficiently effective should the provinces be vested with the right and obliga-
tion to develop and practically fulfill the various ways of representing the inter-
ests of the indigenous peoples in government bodies and local government.

The round table “Numerically Small Indigenous Peoples of the North, Siberia
and the Far East and the Parliamentary System in the Russian Federation: Reality
and Perspectives” is RAIPON's latest attempt to discuss this issue with the au-
thorities and develop practical recommendations for its solution, taking existing
international experience into consideration. Since the federal legislation On
Guarantees of Rights of the Numerically Small Indigenous Peoples of the Russian Fed-
eration entitles the provinces of the Russian Federation to address the issue of
representation of the indigenous peoples in government at their legislative level,
the regional associations ought to be assisted to prepare and initiate legislative
draft bills that would improve the legislation of the constituent federal entities of
the Russian Federation on the rights of indigenous peoples.

During preparations for the international round table, its organizers - the Rus-
sian Association of the Indigenous Peoples of the North and the International
Work Group for Indigenous Affairs - asked representatives of the state authori-
ties, Russian and foreign experts to prepare papers on developing indigenous
parliamentarism in some provinces of the Russian Federation and countries of
the circumpolar region.

The papers that were presented at the round table form the basis of this pub-
lication. a

Note

1 Since the Coordinating Council meeting in October 2004 in Kransoyarsk, RAIPON has
been representing 41 peoples, as the Izhma-Komi people were included at the request
of their organization “Izvatas” [editor’s note].
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PARTICIPATION IN THE POLITICAL PROCESS:
RUSSIAN REALITY AND FOREIGN EXPERIENCE

Vladimir A. Kryazhkov

he numerically small indigenous peoples, as part of the multinational popu-

lation of the Russian Federation, are essential participants in the political
process. In this respect, those peoples and individuals that belong to them par-
ticipate in state governance on equal terms with others, have the right to elect and
be elected into government bodies and local authorities of government, to partici-
pate in referendums, form associations, submit individual and collective addresses
to the authorities, and protect their political rights in court (Art. 3, Sect. 3, Art. 5,
Sect. 2, Art. 19, 30, 32, 33, 46 of the Constitution of the Russian Federation).

Conditions and legal basis for the rights of indigenous peoples in
Russia

Numerically small indigenous peoples are a statistical minority and, admittedly,
not entirely competitive in the political sphere. The Russian state therefore cre-
ates certain conditions by which to allow for an adjustment. Legislation at fed-
eral level, in particular, prescribes:

¢ the right of constituent federation entities to legally establish representa-
tion quotas for the numerically small indigenous peoples in their legisla-
tive bodies and representative bodies of local government;!

¢ the right of constituent federation entities to form electoral constituencies
on territories densely populated by the indigenous peoples with a devia-
tion from the average electoral representation of up to 40%, and in the re-
mote and difficult to reach areas, which are more often than not populated
by the above mentioned peoples, of up to 30%;?

* the legal entitlement of municipal institutions to reflect, in their charters,
issues of organizing local self-government on territories densely populat-
ed by ethnic groups and indigenous communities while taking into con-
sideration their historical and other local traditions;?
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Roundtable meeting with the Nenels organisation Yasavey and oul companies. Photo: Yasavey

Coal development on the land of the Teleut people in Kemerovo. Photo: Nabat
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* inclusion of authorized representatives of public organizations of the numeri-
cally small indigenous peoples on the Consulting Council on Affairs of Ethnic
and Cultural Autonomy with the Goverrunent of the Russian Federation;?

e the right of the numerically small indigenous peoples to delegate author-
ized representatives to the councils of representatives of the indigenous
peoples at the executive level of the provinces and local government au-
thorities, and to participate in the preparation and implementation of solu-
tions offered by state and local government authorities regarding issues
affecting indigenous peoples; conducting environmental and ethnological
assessments; controlling land use, complying with legislation guarantee-
ing the rights of the numerically small indigenous peoples.*

The federal guarantee of the rights of the numerically small indigenous peoples
of the North without doubt lies in the existence of Autonomous Okrugs (A.O.),
which are special constituent federation entities of the Russian Federation (Art.
65 of the Constitution of the Russian Federation). They were formed by the Res-
olution of the All-Russian Central Executive Committee (VCIK) of 10 December
1930 in the areas densely populated by these peoples, were considered a form of
self-determination, contributed to - and are still aimed to a larger extent than
other constituent federation entities at - finding solutions to the political, socio-
economic and cultural development of the peoples of the North.

The necessary guarantees for the participation of the numerically small indige-
nous peoples in state and municipal affairs are established in the provinces. An
analysis of the provincial legislations® shows various approaches toward achiev-
ing this goal, which include:

e establishing administrative and territorial structures with regard for the inter-
ests of the numerically small indigenous peoples (Republic of Sakha (Yakutia),
Khanty-Mansi A.O., Yamalo-Nenets A.O. and Taymyr (Dolgano-Nenets));

e participation in the electoral process in compliance with the right of the
numerically small indigenous peoples to propose candidates for the legis-
lative body (Khanty-Mansi A.O.), as well as representation quotas for the
numerically small peoples in electoral committees (Yamalo-Nenets A.O.);

* guaranteed representation of the numerically small peoples in the legisla-
tive body (Khanty-Mansi A.O.:5 seats, Yamalo-Nenets A.O.: 3seats, Nenets
A.O.: 2 seats);

e establishment of special structures within legislative bodies (Assembly of
Representatives of the Numerically Small Indigenous Peoples in the
Khanty-Mansi A.O., committees and commissions on the affairs of numer-
ically small indigenous peoples in the Koryak A.O., Evenk A.O. and Nenets
A.O., representative of the numerically small indigenous peoples of the
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North at the Sakhalin Duma, election of the president or vice-president of
the legislative body from the representatives of the indigenous peoples in
Khanty-Mansi A.O. and Yamalo-Nenets A.O.);

* granting the rights of legislative initiative to the associations of the nu-
merically small peoples (Sakhalin, Koryak A.O., Nenets A.O., Evenk A.O.),
as well as other forms of encouraging their participation in the legislative
process (Khanty-Mansi A.O., Evenk A.O., Chukchi A.O., Sakhalin);

¢ involving numerically small indigenous peoples and their representatives
in the decision-making process (by means of the referendum that consid-
ers the position of these peoples in the Yamalo-Nenets A.O.; by means of
the procedure of the public project discussion, for example, the leasing of
a forest fund plot in Khabarovsk);

* establishment of authorities within the system of executive power that ad-
dress the problems of the indigenous peoples (introduction of the capacity
of vice-president (governor) for the affairs of numerically small indigenous
peoples in Khanty-Mansi A.O. and Yamalo-Nenets A.O., establishment of
committees with similar functions in Yamalo-Nenets A.O. and Evenk A.O.);

* organization of local self-government in the areas densely populated by
the indigenous peoples, considering the particularities of their way of life
(for instance, forming ethnic municipal institutions in Karelia, or ethnic
territorial social self-government in Khanty-Mansi A.O., Yamalo-Nenets
A.O., Nenets A.O. and Krasnoyarsk).

All of the above shows that efforts have been made in the Russian Federation to
include the indigenous peoples in the political process. At the same time, one
should note that these attempts are still fragmentary, unsystematic, and of une-
ven scope and depth. As a consequence, the measures taken do not always give
the expected results: there is currently only one representative of the indigenous
peoples of the North in the State Duma of the Federal Assembly’; the number of
representatives is diminishing in provincial parliaments; normative acts protect-
ing the rights of these peoples are rarely discussed with them; consultative bod-
ies of representatives of the indigenous peoples are not being formed in public
government structures, and so forth.

The reasons for the decreasing impact of measures taken to involve the numeri-
cally small indigenous peoples in the governing process are: a lack of understanding
of the issue on the part of society and the authorities and, in some cases, insufficient
activity of the indigenous peoples and their associations. Problems also arise due to
insufficient regulation, for example, of the representation quotas for the indigenous
peoples in the parliaments of the constituent federal entities and representative bod-
ies of local government. The fact that the given quotas are not mentioned in federal
legislation on electoral rights is taken as a prohibition on their establishment.
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The political potential of the indigenous peoples is also reduced by the fact
that existing legislation does not allow for the formation of political parties along
ethnic lines (Sect. 3 Art. 9 of the federal legislation of 11 July 2001 On Political Par-
ties®), nor the association of these peoples (or any other associations based solely
on ethnic, national principles) among subjects entitled to participate in direct
elections, enter coalitions, propose candidates for deputies etc.’

International examples

In order to progress in an analysis of the issue at hand, we need to decide as a
matter of principle: whether any kind of preferential status in the political sphere
should be applicable to the numerically small indigenous peoples as a particular
group of national minorities. International experience in this respect speaks for
this possibility. In some countries, legislation guarantees parliamentary repre-
sentation (in the chambers) of autonomous formations or territories densely pop-
ulated by ethnic groups (Denmark, Spain, Canada, Finland),® while in others
direct representation of the national minorities is guaranteed. In the latter case,
there are different approaches: in Hungary, a separate law determines that mi-
norities have the right to be represented in the state assembly.” In Poland, elec-
toral committees of the organizations of national minorities have the right to pro-
pose a list of parliamentary candidates without any additional conditions im-
posed upon them, while the parties of national minorities do not need to reach
the threshold of 7% of all votes.?? In the National Chamber of India, there are 38
and 37 seats reserved for registered or enlisted tribes and castes.”® In the Republic
of Croatia, persons belonging to ethnic and national associations or minorities
that make up more than 8% of the population of the Republic have the right to be
represented proportional to their population numbers in the Assembly and gov-
ernment, as well as higher organs of the judiciary; if the minority population
makes up less than 8%, they can have five deputies elected to the Chamber of
Representatives of the Assembly of the Republic as representatives of all ethnic
and national associations or minorities that elected them, and they are obliged to
protect their interests.™

The right of guaranteed representation of national minorities in the state au-
thorities is often a topic of public discussion. In those cases that need to be re-
solved in court, the European courts often allow, under certain circumstances,
this kind of representation. The Federal Constitutional Court of Germany, for
instance, handling the issue of representation of national minorities in the parlia-
ment, formulated the following position: an electoral law with a 5% threshold
excludes representation of the parties of national minorities and the removal of
that obstacle vis-a-vis those parties is fully acceptable (resolution of 11 August
1954);%5 elections need to guarantee the national representativity of the parlia-
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ment; stipulations of the electoral law that guarantee the representation of mi-
norities serve their purpose, are not domineering and destructive of the principle
of equal rights; all in all if the measure of reaching the goal does not surpass the
needs (resolution of 23 January 1957).'¢

The Constitutional Court of the Republic of Hungary is sufficiently consistent
on this question. Its resolutions of 10 June 1992 (No. 35/1992 (V1.10)) and of 6
May 1994 (No. 24/1994 (V. 6.)) regarding the delays in legislating on electing
national minorities to the State Assembly pointed out several aspects: national
minorities are a national state-forming element, a source of power; they have the
right to be represented in parliament; parliament is obliged to pass legislation
guaranteeing that representation; failure to pass legislation is a violation of the
Constitution insofar as it fails to lay down this established competence.

Discussions and inspirations

Not without reason is the experience of participation in the political life by the
indigenous peoples of the circumpolar countries of special interest to the peoples
of the North of Russia. There was a fairly detailed discussion of this issue at the
international round table “Experience of Government Authorities of Sweden,
Norway and Finland with Saami Parliaments”, which took place in Moscow in
1999 at the initiative of the Russian Association of the Indigenous Peoples of the
North, with the support of the federal authorities. In their papers, the leaders of
the Saami parliaments revealed different aspects of their activities and co-operation
with the authorities. The resolutions of the round table included the task of establish-
ing a similar structure in the Russian Federation, a Parliament of the Indigenous
Peoples of the North, Siberia and the Far East of the Russian Federation.”

The international round table on “Numerically Small Indigenous Peoples of
the North, Siberia and the Far East and the Parliamentary System in the Russian
Federation: Reality and Perspectives” (12-13 March 2003, Moscow), organized by
the Russian Association of the Indigenous Peoples of the North with the support
of the International Work Group for Indigenous Affairs (Denmark) and with the
participation of the Committee on Northern Affairs and Numerically Small In-
digenous Peoples under the Federation Council of the Federal Assembly of the
Russian Federation, can be seen as a continuation of the same discussion. The
goal of the round table was to analyse the contemporary situation with regard to
the participation of indigenous peoples in the exercise of power: to what degree
does the current electoral system allow the indigenous peoples to be represented
in legislative bodies, what needs to be done to encourage the peoples to partici-
pate in the decision-making process and protect their interests?
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In actual fact, the round table participants went beyond the given topic. Along
with the parliamentary system, presentations touched upon other questions that
could widely be categorized as “self-governance of the indigenous peoples”.

The papers of foreign participants, which describe the experiences of indige-
nous peoples’ participation in the political process of Arctic countries, are of par-
ticular interest. These papers generally demonstrate that there is a variety of
approaches and that the measures they establish are embedded in the organic
context of the historical, geographic, demographic, economic, political, cultural
and legal conditions of the indigenous peoples as a part of the countries in which
they live.®

When familiarizing ourselves with the Canadian experience in particular,
which is characterized by a consensual relationship with indigenous peoples and
the coupling of their self-government with land issues, we need to take into con-
sideration the history of the colonization of North Canada, the density and ho-
mogeneity of the given peoples within the borders (including the treaties regulat-
ing land ownership issues) corresponding to the indigenous peoples of Canada.”
The situation in Greenland is that of historically determined self-governance on
the principles of wide autonomy with a consideration for the remoteness of the
island from the metropolis, homogeneity of population (“Greenland nation”)
and lack of attractive resources. The self-governance of the Alaska Natives is re-
alized on the basis of American values in relation to the unification of indigenous
peoples in commercial corporations (essentially, self-governance has a place
based on ethno-economic principles). The self-governance of the Saami, who
densely populate the northern regions of their countries, is based on European
political and legal democratic norms, limited by political, social and cultural is-
sues, and not based on or related to any pretensions of the indigenous peoples to
the land or other natural resources.

Is it possible to take advantage of these foreign experiences in Russia? Di-
rectly no, but some elements could be appropriated. This relates, for instance, to
the Saami parliaments. The formation of such institutions in Russia as a particular
kind of social institution with an advisory function would be useful for the self-
expression of the indigenous peoples. From the Alaskan experience, associations
of indigenous peoples could be of interest. The Canadian system of self-govern-
ance is attractive because of the process of building the relationship between the
state and indigenous peoples on the basis of consensus (which in multinational
Russia would be problematic), the determination of land use, and the orientation
towards preserving traditional institutions and norms of self-governance.

The Russian experience of creating the conditions for the participation of the
numerically small indigenous peoples in state affairs was presented at the round
table using the examples of four constituent federation entities (Khanty-Mansi
A.O., Khabarovsk, Amur and Sakha (Yakutia). The value of these experiences lies
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in the fact that they have been adapted to the political and legal precepts of the
Russian Federation and, correspondingly, have the best prospects for expansion.
The round table participants formulated their basic ideas on expanding the
involvement of the numerically small indigenous peoples in the political process
in recommendations, addressed to the state authorities, bodies of local govern-
ment and associations of the indigenous peoples. It is worth noting that these
recommendations are based on the stipulations of the Constitution of the Russian
Federation and international legal norms guaranteeing the rights of ethnic mi-
norities, including the indigenous peoples. They are aimed at developing exist-
ing legislation and experience, gathered in both the Russian Federation and
abroad, and creating the conditions for active participation of indigenous peo-
ples in political life at all levels of government and in various forms. (|
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INTERNATIONAL LAW AND REFORM OF RUSSIAN
FEDERATION LEGISLATION

Pavel N. Pavlov

S ection 4 of Article 15 of the Constitution of the Russian Federation states that
the universal principles and norms of international law and international
treaties are constituent parts of the legal system of the Russian Federation. The
Constitution thus allows the possibility of direct effect and implementation of
international legal acts regulating relationships governing numerically small in-
digenous peoples on the territory of the Russian Federation.

Any person interested in finding solutions to the problems of the indigenous
peoples has the right to be guided by the stipulations of international legal acts,
including during court proceedings. Article 69 of the Constitution of the Russian
Federation also testifies to the fact that Russia is willing to comply with interna-
tional legal standards on indigenous peoples. In compliance with Article 69 of the
Constitution of the Russian Federation, the Russian Federation guarantees the
rights of the numerically small indigenous peoples in accordance with the uni-
versal principles and norms of international law and the international treaties of
the Russian Federation.

For the first time in the Russian Federation, the need to protect the rights of
the indigenous peoples, as established in international legal texts, has thereby
been vested at constitutional level. Symbolically, the year in which the Constitu-
tion of the Russian Federation was passed was the International Year of the
World’s Indigenous Peoples. The Russian Federation found it expedient to reflect
constitutionally on the need to preserve their ancient territories and traditional
way of life (Point “m”, Section 1 of Article 72 of the Constitution of the Russian
Federation). The Constitution thus highlighted the essential problems that need
resolving with regard to ethnic minorities, including the small indigenous peo-
ples. One could claim that the presence in the Constitution of stipulations relat-
ing to the indigenous peoples shows the degree to which international legal texts
have influenced our country’s domestic policy.

It is sufficient to remember that the very term “indigenous peoples” comes
from international law. An analysis of international legal texts shows that there
exists a sufficiently wide selection of legal materials on indigenous peoples. At
the same time, it should be borne in mind that the corresponding norms of inter-
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Reindeer herding in Sovrechka, Krasnoyarsk. Photo: Alexander Afanasjev |
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national law are very general in nature. It is often the case that the international
treaties state that implementation problems need to be resolved by individual
countries “within the framework of the national legal system”.

International legal acts related to indigenous peoples are often not imple-
mented because the domestic laws necessary for their implementation are lack-
ing. Problems in recognising the rights of the indigenous peoples would largely
be solved with ratification of the Convention of the International Labor Organization
no. 169 concerning Indigenous and Tribal Peoples in Independent Countries (“ILO Con-
vention no. 169”). Unfortunately, this convention is not part of the legal system of
the Russian Federation.

This situation obstructs the implementation of other international legal acts.
Unlike the above mentioned Convention, other international legal standards
speak of the rights of indigenous peoples and ways of implementing them only
in the most general way. At the same time, albeit with difficulties, the norms of
international law are gradually beginning to be implemented in Russia. At fed-
eral, provincial and municipal level, a number of laws and other normative legal
acts, which, in one way or another tackle the problems of the indigenous peoples,
have been passed.
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Despite progress in developing legislation, there are no fewer legal problems
in this field. It must be noted that, for various reasons, corresponding legislation
has been developing in a chaotic manner. As a result, the laws and other norma-
tive legal acts that determine the rights of the indigenous peoples have turned
out to be poorly coordinated. This situation gives rise to a need to reform the
given legislation. The President of the Russian Federation has asked for revisions
of federal legislation on the indigenous peoples. It is expected that this legislation
will be seriously reformed over the coming years.

For effective implementation of international legal norms on the indigenous
peoples, one needs to know which the relevant international norms are and how
they can be implemented in the Russian Federation in order to adopt the neces-
sary legislation and other normative acts.

International legislation

International legal standards require that the norms of international law apply to
the indigenous peoples because they relate:

a) to all people;
b) to national minorities;
¢) to indigenous peoples.

In this way, international legal documents on indigenous peoples can be tenta-
tively divided into three groups.

Legislation on the protection of the rights of indigenous peoples
as part of the world community

Among these legal texts are a significant number of international treaties cover-
ing a wide range of topics. One is the International Covenant on Civil and Political
Rights (CCPR). This treaty forms an international legal basis for resolving the es-
sential problems of indigenous peoples, such as access to natural resources. In ac-
cordance with Point 2 of Article 1 of the Covenant, all peoples may freely dispose of
their natural resources without prejudice to any obligations arising out of interna-
tional economic cooperation, based upon the principle of mutual benefit, and inter-
national law. In no case may a people be deprived of its own means of subsistence. In
other words, the indigenous peoples, like other peoples living on their correspond-
ing territories, must have free access to the use of their natural resources.

This norm can be compared to other international legal texts, for example, the
International Convention on the Elimination of All Forms of Racial Discrimination. The
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Committee on the Elimination of Racial Discrimination (CERD), established un-
der Article 8 paragraph 1 of the Convention, recommends in relation to indige-
nous peoples that the states participating in the Convention should recognize the
right of indigenous peoples to own, develop, control and use their lands, territo-
ries and resources and, where the lands and territories traditionally controlled or
inhabited by them were taken from them or are being exploited without their free
and informed consent, measures should be taken for the restitution of these lands
and territories. The right to restitution should be replaced by the right of fair and
immediate compensation in those cases in which the restitution of the land or
territory is not possible for valid reasons. Such compensation should, wherever
possible, be in land and territories.

International legal documents demand the protection of indigenous peoples’
rights in economic, cultural, environmental and other fields. Principle 22 of the
Rio Declaration on Environment and Development' is formulated as follows:

Indigenous people and their communities and other local communities have a vital
role in environmental management and development because of their knowledge
and traditional practices. States should recognize and duly support their identity,
culture and interests and enable their effective participation in the achievement of
sustainable development.

Chapter 26 of Agenda 21, which was also passed at the UN Conference on Envi-
ronment and Development in Rio de Janeiro in 19927, emphasized in particular
that the values of the indigenous peoples, their traditional knowledge and re-
source management practices are especially important for the implementation of
environmentally sound and sustainable development. These principles and di-
rectives are of direct relevance to the indigenous peoples of the Russian Federa-
tion.

This is confirmed, for example, in Article 7 of the Nuuk Declaration on Environ-
ment and Development in the Arctic, which reads as follows:

We recognize the special role of the indigenous peoples in environmental manage-
ment and development in the Arctic, and of the significance of their knowledge
and traditional practices, and will promote their effective participation in the
achievement of sustainable development in the Arctic.

This first group of international agreements is of fundamental significance be-
cause the stipulations of international legal acts governing national minorities
and indigenous peoples are based on them.
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Legislation on the rights of indigenous peoples as minorities

The second group of international legal texts is aimed at protecting indigenous
peoples as national minorities.

It should be noted that, in this case, we are considering international treaties
directly aimed at protecting ethnic, religious and linguistic minorities.

The Declaration on the Rights of Persons belonging to National or Ethnic, Religious
and Linguistic Minorities is aimed not only at preserving the identity of these peo-
ples but also at facilitating their development. In line with Point 2 of Article 4 of
the above Declaration,

States shall take measures to create favourable conditions to enable persons be-
longing to minorities to express their characteristics and to develop their culture,
language, religion, traditions and customs, except where specific practices are in
violation of national law and contrary to international standards.*

One such measure is that of granting national minorities the right to land man-
agement. For the indigenous peoples, this measure is essential because, to use the
formulation from the Constitution of the Russian Federation, a people cannot ex-
ist as an independent ethnic group without their traditional habitat. Equality be-
tween national minorities and the majority nations is a basic leitmotif of the cor-
responding international treaties.

Point 2 of Article 4 of the Council of Europe’s Framework Convention for the Pro-
tection of National Minorities states that,

the parties undertake to adopt, where necessary, adequate measures in order to
promote, in all areas of economic, social, political and cultural life, full and effec-
tive equality between persons belonging to a national minority and those belonging
to the majority. In this respect, they shall take due account of the specific conditions
of the persons belonging to national minorities.®

The indigenous peoples are a particular group within that of national minorities.
This is why there is a tendency in international law to create particular interna-
tional treaties in their regard.

Legislation on the specific rights of indigenous peoples
The third group of international legal documents is aimed at protecting the rights

of indigenous peoples specifically. International legal documents establishing the
rights of indigenous peoples, first and foremost Convention No. 169 of the Interna-

|
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tional Labor Organization concerning Indigenous and Tribal Peoples in Independent
Countries (“ILO Convention No. 169”). The Convention was adopted on 27 June
1989 in Geneva at the 76th session of the General Conference of the International
Labor Organization. In comparison with other international treaties, this Con-
vention gives the fullest of treatment to the rights of indigenous peoples. The
Convention clearly demonstrates that world views on indigenous peoples who
lead a particular way of life have dramatically changed in recent years. The pre-
amble to the last revision of ILO Convention No. 169 states that the develop-
ments that have taken place in international law since 1957, as well as develop-
ments in the situation of indigenous and tribal peoples throughout the world,
have made it appropriate to adopt new international standards on the subject
with a view to removing the assimilationist orientation of earlier standards. The
Convention has not been ratified by the Russian Federation and hence Russia is
not obliged to follow its stipulations. However, one has to agree with the experts
who believe that our state’s membership of the ILO, and the position of the So-
viet Union and the Russian Federation as its legal successor, make it necessary for
the Federation to take into consideration the stipulations of the above Conven-
tion in its domestic policy. The attitude of the general public and various au-
thorities towards the Convention is a sign that its stipulations should not be dis-
regarded. The indigenous peoples of the North and their associations insist on
the need to ratify the Convention. This position is supported and justified by
scientific research.

In principle, the federal authorities and the authorities in a series of provinces
have expressed their readiness to take such a step. The Convention requires that
states, with the participation of indigenous peoples:

ensure that members of these peoples benefit on an equal footing from the rights
and opportunities which national laws and regulations grant to other members of
the population (Article 2, 2(a));

promote the full realization of the social, economic and cultural rights of these
peoples with respect for their social and cultural identity, their customs and tradi-
tions and their institutions (Article 2, 2(b));

assist the members of the peoples concerned to eliminate socio-economic gaps that
may exist between indigenous and other members of the national community, in a
manner compatible with their aspirations and ways of life (Article 2, 2(c)).®

The Convention singles out the basic goals whose accomplishment would guar-
antee the rights of indigenous peoples. These goals, include, in particular:

1 recognition and protection of the social, cultural, religious and spiritual val-
ues, practices and institutions of indigenous peoples;
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guaranteeing the participation of indigenous peoples in decision-making on
any issue that involves them, including;:

e consultations;

e encouragement to prepare and implement state and municipal acts;

e creation of the conditions for indigenous organizations’ activity;
improving the living and working standards of indigenous peoples, as well as
increasing their level of health care and education;
in applying national laws and regulations to the peoples concerned, due re-
gard shall be made to their customs;
ensuring that indigenous peoples can take effective legal action to protect
their rights;
recognition, within the national legislative framework, of the rights of owner-
ship and possession of indigenous peoples over their lands and other natural
resources;
participation of indigenous peoples in the management of natural resources
on a particular territory;
compensation (if possible) and reparation of damages for indigenous peoples
should any kind of activity have to be conducted on their territories;
where the relocation of these peoples is considered necessary as an excep-
tional measure, such relocation shall take place only if the following condi-
tions are met:

¢ public inquiries with the participation of representatives of indigenous

peoples;

¢ the right to return to their traditional lands, as soon as the grounds for

relocation cease to exist;

¢ provision of lands of quality and legal status at least equal to that of the

lands previously occupied by them;

¢ the indigenous peoples may request compensation, either in money or

in kind;

¢ full compensation for any resulting loss or injury;
use of lands and other natural resources in compliance with the customs and
traditions of indigenous peoples, unless they violate the stipulations of na-
tional legislation and international agreements;
exploitation of natural resources traditionally used by the indigenous peo-
ples, only if the following conditions are met:

e consultations in case of land expropriation or any other kind of trans-

mission of land rights outside the indigenous community;

¢ persons not belonging to these peoples shall be prevented from taking

advantage of the customs of indigenous peoples or a lack of under-
standing of the laws on the part of their members to secure the owner-
ship, possession or use of land belonging to them;
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12 the following shall be recognized as important factors in the maintenance of
indigenous cultures, their economic self-reliance and development:
¢ handicrafts;
e rural and community-based industries;
e hunting, fishing, trapping, gathering and other traditional activities;
e other activities guaranteeing the subsistence of indigenous peoples.

The Convention addresses all the basic problems whose resolution is considered
necessary to protect the rights of indigenous peoples.

A juxtaposition of the stipulations of this Convention and the stipulations of
Russian legislation demonstrate that a fully-fledged legal basis for resolving the
problems of indigenous peoples has still not been created either in the Russian
Federation as a whole or in the individual constituent federal entities. At the
same time, it cannot be said that legislation relating to the indigenous peoples is
notbeing developed. The question is how to revise existing legislation in order to
find solutions to the problems in line with international legal standards.

Legislation of the Russian Federation

The Russian legal basis governing problems of the indigenous peoples’ rights is an
unsystematic conglomerate of differentnormative legal acts. This situation is a direct
consequence of the development of Russian legislation in recent years. The political,
economic and social transformations of the last decade have been so far-reaching that
legal theory and legislative practice simply do not meet the legal needs of the coun-
try. Different models for resolving legal problems have been suggested. Each of the
suggested models deserves attention and a positive evaluation.

At the same time, their concurrent implementation has led to a situation
whereby normative legal acts regulating similar relationships are often based on
entirely different principles. They are therefore contradictory.

New normative legal acts, including those on the indigenous peoples, are of-
ten prepared as if from scratch. The Russian legal basis concerning the indige-
nous peoples is characterized by a lack of systematic coordination.

However, positive moments can be seen in the development of the Russian legal
basis in this field as well. In fact legislators have begun to attempt to regulate the cor-
responding relations and take into consideration new elements of the country’s life.

Special federal legislation on indigenous peoples

There are three special legislative acts on the indigenous peoples currently in effect:
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o  On Guarantees of Rights of the Numerically Small Indigenous Peoples of the Rus-
sian Federation;

e On General Principles of the Organisation of the Communities [obshinas] of the
Numerically Small Indigenous Peoples of the North, Siberia and the Far East of
The Russian Federation;

o On Territories of Traditional Resource Use of the Numerically Small Indigenous
Peoples of the North, Siberia and the Far East of The Russian Federation.

No matter what we think of the content of these three federal laws, they cur-
rently form the legal basis for the development of Russia’s entire legislation in
this field.

On Guarantees of Rights of Numerically Small Indigenous Peoples
of the Russian Federation

The most important of the three federal laws is the law On Guarantees of Rights of
the Numerically Small Indigenous Peoples of the Russian Federation. As a rule, in the
Russian legal system, each legislative branch develops out of the stipulations of
the fundamental legislation. For instance, in civic, land, forest and environmental
laws, these are the Civic Codex, the Land Codex, the Forest Codex, and the federal
law On the Environment.

The law on guarantees of rights of indigenous peoples plays the same role in
the legislative corpus of the indigenous peoples that the Civic Codex plays in the
civic corpus.

It should be noted that the attempt to create fundamental legislation in this
field is not new. It is a known fact that one such area of fundamental legislation
during the Russian Empire was the 1822 Statute on Aborigine Governance, fol-
lowed by the Aborigine Resolution of 1892.

The federal law on indigenous rights has both advantages and disadvantages.
One of the advantages is the presence of a stipulation regarding the need to guar-
antee the rights of indigenous peoples. Its serious shortcoming lies in the impos-
sibility of accomplishing its goals. This paradoxical situation is of no great sur-
prise. It must be recalled that this federal law is the first to directly aim at finding
solutions to the problems of the indigenous peoples. There were many difficul-
ties associated with adoption of this legislation. The very idea of regulating rela-
tionships concerning the indigenous peoples within special federal legislation
was often met with objections and non-acceptance. The law states, albeit not ful-
ly and in less than perfect legal terms, the need to recognize specific indigenous
rights. The recognition of such indigenous rights at the level of federal legislation
is colossally important for Russia. The provisions of the law should, nonetheless,
not be given high praise.
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In our evaluation of this federal law, it should be remembered that this legisla-
tive act does not take into full consideration the provisions of international legal
texts on the rights of indigenous peoples. If the main law on indigenous peoples
had been based on, or at least incorporated, the most important provisions of ILO
Convention No. 169, many of the problems now being faced by the indigenous
peoples could have been avoided.

A serious, if not the most important, shortcoming of this federal law is its de-
clarative nature. Essentially, the federal laws on the indigenous peoples prescribe
that the indigenous peoples and their associations enjoy the same possibilities for
fulfilment of their rights as other citizens of the Russian Federation and their as-
sociations. Implementation of this approach to regulating the corresponding rela-
tions is not in line with Article 69 of the Constitution of the Russian Federation,
which guarantees the rights of the indigenous peoples in accordance with the
provisions of international legal texts.

It has to be acknowledged that the special federal laws on the indigenous
peoples merely mark the need to secure indigenous rights without establishing
the legal mechanisms for realizing those rights.

On Territories of Traditional Resource Use of the Numerically Small Indigenous
Peoples of the North, Siberia and the Far East of the Russian Federation

The federal law On Territories of Traditional Resource Use of the Numerically Small
Indigenous Peoples of the North, Siberia and the Far East of The Russian Federation dif-
fers positively from previous federal laws by attempting to incorporate historical
and international experiences. Only time will tell if this attempt has been success-
ful or not.

The idea of granting the indigenous peoples certain territories is not new. The
Resolution of the Supreme Council of the Soviet Union of 27 November 1989 On
Immediate Measures for the Environmental Recovery of the Country (Point 11) recom-
mended legally vesting the territories of traditional resource use not subject to
industrial exploitation in the indigenous peoples of the North, Siberia and the Far
East in 1990. Territories of traditional resource use were not established in the
Soviet Union. It is interesting, however, that Soviet legislation links the issue of
establishing territories of traditional resource use to problems of environmental
recovery.

This relationship was also taken into consideration in the development of the
federal law on indigenous peoples’ territories. Some time after the dissolution of
USSR, the issue of creating corresponding territories resurfaced. Certain norma-
tive legal acts were adopted both at the federal level and at that of the provinces
of the Russian Federation, including the Decree of the President of the Russian
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Federation of 22 April 1992 No. 397 On Immediate Measures for Preserving the Plac-
es of Habitation and Economic Activity of the Numerically Small Peoples of the North.

These attempts at resolving the legal issues of territories of traditional re-
source use were, however, unsuccessful. This may have been because the corre-
sponding legislative and sub-legislative acts were not harmonized with civic,
land, forest and water management legislation.

The federal law on indigenous peoples’ territories created the necessary legal
basis for resolving these issues. The main task now is to implement this federal
law. The question arises as to what provisions of the federal law implement the
requirements of international legal texts. These relate, above all, to norms regard-
ing the need to establish territories of traditional resource use with the participa-
tion of the indigenous peoples. Only the indigenous peoples or their authorized
representative can initiate the establishment of territories of traditional resource
use. The realization of this stipulation assumes that the scope of the territories
and the mechanism for natural resource management should be determined on
the basis of suggestions made by indigenous peoples. The corresponding sugges-
tions from indigenous peoples need to be accepted or rejected on the basis of ra-
tional motives. In the case of illegal or unjustified rejection, the indigenous peo-
ples can always take measures to protect their rights through the courts.

Article 8 of ILO Convention No. 169 states that indigenous and tribal peoples
have the right to retain their customs and institutions unless they are incompati-
ble with fundamental rights defined by the national legal system and interna-
tionally recognized human rights. There are also other provisions in this Conven-
tion that require the regulation of corresponding relations not only by interna-
tional treaties and legislation but also by indigenous customs.

Section 3 of Article 2 of the federal law is based on the requirements of ILO
Convention No. 169. This was the first time a federal law had recognized the
need to regulate relations with indigenous peoples not only by law but also by
custom. It is perfectly obvious that many of the indigenous peoples’ customs are
directly related to natural resource management.

Article 13 of the federal law states that natural resources on the territories of
traditional resource use are to be used by persons belonging to the indigenous
peoples and indigenous communities not only in accordance with the legislation
of the Russian Federatjon but also with the customs of the peoples.

Article 17 of ILO Convention No. 169 prescribes that the corresponding peo-
ples should establish procedures for the transmission of land rights among mem-
bers of these peoples.

In other words, the indigenous peoples are, in a number of cases, entitled to
use natural resources in line with their customs. This is where the stipulations of
international law and of the legislation of the Russian Federation have something
in common.
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Article 11 of the federal law states that the legal status of the territories of tra-
ditional resource use is determined by the statutes on the territories of traditional
resource use, affirmed by the Government of the Russian Federation, executive
authorities of the provinces and local self-government authorities with the par-
ticipation of persons belonging to the indigenous peoples and communities or
their authorized representatives. The establishment of legal status is one of the
ways in which natural resources may be managed.

Unfortunately, this cannot be effectively achieved yet, since the forms and
manner of indigenous participation in resolving the corresponding issues are in-
sufficiently developed.

According to the federal legislation on indigenous territories, the indigenous
peoples can participate in establishing the legal status of the territories of tradi-
tional resource use by

e encouraging the authorized representatives of the indigenous peoples to
develop and evaluate the normative legal acts of the Russian Federation
(Article 5);

e coordinating the limitations of non-traditional economic activity with the
authorized representatives of the indigenous peoples (Article 5);

e participation of the authorized representatives of the indigenous peoples
in developing resolutions on issues of preservation of ancient lands, tradi-
tional ways of life, the economy and trade of the indigenous peoples to be
passed by the state authorities of the Russian Federation, authorities of the
provinces and local self-governance authorities (Article 8).

It must be borne in mind that persons belonging to the indigenous peoples, their
communities or their authorized representatives have the right to participate in
the organization, protection and functioning of the territories of traditional re-
source use, also in compliance with the legislation on specially protected natural
resources. In accordance with Article 5 of the federal law On Specially Protected
Natural Resources, citizens and corporate entities, including public and religious
associations, contribute along with the authorities to the implementation of meas-
ures regarding the organization, preservation and functioning of the specially
protected natural territories. State authorities take the recommendations of citi-
zens and public organizations into consideration when implementing those
measures.

The Land Codex also guarantees the right of indigenous peoples to participate
in resolving the corresponding issues. In accordance with Subsection 4 of Point 1
of Article 1 of the Land Codex, the basic principle of the land legislation is the par-
ticipation of citizens and public organizations (associations) in resolving issues
concerning their land rights. The citizens of the Russian Federation and their
public organizations (associations) have the right to participate in finding solu-
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tions whose implementation could influence the condition of the lands in their
use or under preservation, whereas the state authorities and local authorities of
self-government, as well as economic or other subjects, are obliged to ensure the
possibility of that participation in the manner established by law.

It is perfectly obvious that such legal norms on the form and manner of indig-
enous participation cannot be fulfilled until changes and amendments have been
made to the administrative and other laws that directly regulate the activity of
the governing authorities at different levels.

The legislation on governing authorities is still not harmonized with the leg-
islation on the indigenous peoples. As a consequence, indigenous peoples can-
not in practice make use of their governing rights.

The federal law on indigenous territories should be revised. The concept of
the law, however, should not be changed.

Perspectives for the development of the Russian legal and normative basis on
indigenous peoples

It has been noted that legislation on indigenous peoples will be reformed in the
next few years. It is to be expected that a revision of laws affecting indigenous
peoples will take place in the next couple of years. Initiatives are also to be ex-
pected in the sphere of harmonizing provincial legislation with the new federal
legislation. Therefore, it is unlikely that the provinces will, under the current cir-
cumstances, try to find independent solutions to the issue of protecting the rights
of the indigenous peoples.

It is worrying that the recommendations for legislative improvements regard-
ing indigenous peoples stem not from the indigenous peoples themselves or the
organizations associated with their protection but from the economic ‘establish-
ment’.

It seems that, in the revision of legislation on indigenous peoples, humanitar-
ian issues are being pushed into the background. Recommendations somehow
exclusively revolve around economic problems. It may once more turn out that
the problems of the indigenous peoples, how they should lead their lives under
current economic conditions, will be solved not in compliance with international
legal norms but in terms of the ideas of certain economic agents. But such a pes-
simistic prognosis of further legislative developments regarding the indigenous
peoples may prove wrong. It is possible that the indigenous peoples and the or-
ganizations protecting their interests will manage to overcome the current legal
situation.

In recent years, much has been done to secure the rights of the indigenous
peoples. The basis is there. Now we need to work diligently on the competent
legal formulation of our achievements and on the formation of competent legal
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mechanisms for resolving the corresponding problems. Once this task is accom-
plished, the main prerequisite for resolving the problems of the indigenous peo-
ples will be taken care of. The main task will then be to realize the requirements
put forth by legislation. Legislation should contribute to, rather than obstruct, the
resolution of the corresponding problems. At the moment, the obstacles to achiev-
ing the rights of the indigenous peoples are embedded in the legislation itself.

These shortcomings of Russian legislation on the indigenous peoples need to
be removed. Current legislative revisions are an opportunity to recognize and
realize all the provisions of international legal texts on the rights of indigenous
peoples. Whether advantage will be taken of that opportunity or not depends on
the degree to which the indigenous peoples and their organizations are prepared
to work alongside the participants in the legislative process.

In conclusion, the Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities must be noted, which was passed by the
United Nations General Assembly on 18 December 1992. This Declaration re-
quires the states to take appropriate legal measures to enable the existence and
identity of national, ethnic, cultural, religious and linguistic minorities on their
corresponding territories. It seems that only by adopting appropriate legislation
will it be possible to effectively ensure that the rights and interests of the indige-
nous peoples of the Russian Federation are protected. And ensuring that the ap-
propriate legislation is adopted will only be possible if international legal stand-
ards are followed rigorously. Q

Notes

1 Agenda 21 and the Rio Declaration on Environment and Development were adopted by
more than 178 Govermnments at the United Nations Conference on Environment and
Development (UNCED) held in Rio de Janeiro, Brazil, 3 to 14 June 1992 [editors note].
http://www.unep.org/Documents /Default.asp? DocumentID=78& ArticleID=1163.

2 Agenda 21 is a comprehensive plan of action to be taken globally, nationally and lo-
cally by organizations of the United Nations System, Governments, and Major Groups
in every area in which humans impact on the environment [editor’s note]. http://
www.unep.org/Documents /Default.asp?DocumentID=52.

3 The Nuuk Declaration signed by the Eight Arctic Nations on September 16,1993 [edi-
tor’s note]. http://arcticcircle.uconn.edu/NatResources /Policy /nuuk.html

4 The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Lin-
guistic Minorities was adopted by General Assembly resolution 47/135 of 18 December
1992 [editor’s note]. http:/ /www.unhchr.ch/html/menu3/b/d_minori.htm

5 Council of Europe H(1995)010. http:/ /www.coe.int/T/E/human_rights /minorities/

6 ILO Convention No. 169: http:/ /www.unhchr.ch/html/menu3/b/62.htm
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d INDIGENOUS PEOPLES AND THE ELECTORAL SYSTEM
OF THE RUSSIAN FEDERATION

- Mikhail A.Todyshev

he current electoral system in the Russian Federation unfortunately does not
guarantee the numerically small indigenous peoples of the North, Siberia
and the Far East a true opportunity to control their own development and, in the
majority of cases, simply excludes them from the political process. The majority
electoral system is particularly bad when combined with the party list system. In
this case, the indigenous peoples have practically no chance of sending their rep-
resentatives to the Federal Parliament. Suffice to say, while the peoples of the
North were represented by eight members of the Supreme Council of the Union
of the Soviet Socialist Republics in 1989, and by twelve in the Supreme Council of
the Russian Federation in the 1990 assembly, they had only six representatives in
: the first assembly of the State Duma, and only two in the second State Duma as-
‘ sembly in 1995. None of their representatives entered the State Duma in 1999.
; Nonetheless, Vladimir Yetylin, a Chukchi, was elected in the most recent by-elec-
tions in Chukotka Autonomous Okrug'.

If we look at the statistics regarding the number of indigenous people in the leg-
f islative authorities of the constituent federal entities, we see a worrisome tendency:
Indigenous peoples’ representatives are also disappearing from the provincial parlia-
mentary bodies. For instance, the Republic of Buryatia had two indigenous repre-
sentatives in its first assembly, one in its second, and only one in the acting assembly.
The Republic of Karelia had two in its first assembly, one in its second, and none in
the acting assembly. But in many provinces there have been no representatives of
indigenous peoples in the last three assemblies, which means there have been no in-
digenous representatives among their deputies for the last decade.

More satisfactory is the situation in the Koryak Autonomous Okrug (A.O.),
where there have always been three to four representatives among the members
of the last three assemblies. Three indigenous parliamentarians work in the State
Duma of Yamalo-Nenets A.O. Elections to the Duma of Khanty-Mansi A.O. were
recently held, with several representatives of indigenous peoples elected.

In relation to the above, the issue discussed at the round table in March 2003
is important. Let us try to find out what the legal basis of electoral law and its
legal control are in the Russian Federation.

Fres—

T
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At present, the legal requirements for elections and for participation in state
decision-making in the Russian Federation is provided by federal legislation FZ-
67 dated May 22, 2002, On Basic Guarantees of Electoral Rights and the Right of Citi-
zens of the Russian Federation to Participate in a Referendum. This federal law is one
of the basic laws governing the electoral system of the Russian Federation. It
defines basic guarantees for the citizens of Russia to exercise their constitutional
right to participate in elections and referenda conducted on the territory of the
Russian Federation, in accordance with the Constitution, federal laws, constitu-
tions (charters) and laws of the constituent federal entities, and charters of the
municipalities. The main provision of this legislation is that elections are held on
the basis of the universal, equal and direct electoral right to vote by secret ballot
(Paragraph 1, Article 3).

This legislation reinforces and develops the following provisions of the Con-
stitution of the Russian Federation:

Article 32

1. Citizens of the Russian Federation shall have the right to participate in the
administration of the affairs of the state both directly and through their repre-
sentatives.

2. Citizens of the Russian Federation shall have the right to elect and to be elect-
ed to bodies of state governance and to organs of local government, as well as
take part in a referendum.

Article 2
Man, his rights and freedoms shall be supreme. It shall be a duty of the state to
recognize, respect and protect the rights and liberties of man and citizen.

Article 3

1. The pluri-ethnic people of the Russian Federation shall be the vehicle of sov-
ereignty and the only source of power in the Russian Federation.

2. The people of the Russian Federation shall exercise their power directly, and
also through organs of state power and local government.

3. The referendum and free elections shall be the supreme direct manifestation
of the power of the people.

Article 19

2. The state shall guarantee equality of rights and freedoms regardless of sex,
race, nationality, language, origin, property or employment status, residence,
attitude to religion, convictions, membership of public associations or any
other circumstance. Any restrictions of the rights of citizens on social, racial,
national, linguistic or religious grounds shall be forbidden.




AN INDIGENQUS PARLIAMENT?

54 o o SE— — — —_—

If we look at international standards, we see that these provisions are based on
the norms of the Universal Declaration of Human Rights (1948) and the International
Covenant on Civil and Political Rights (1996).

Article 21 of the Universal Declaration of Human Rights stipulates the following:

1 Everyone has a right to take partin the government of his country, directly or
through freely chosen representatives o

2 Everyone has the right of equal access to public service in his country. '

3 The will of the people shall be the basis of the authority of go.vernment, this
will shall be expressed in periodic and genuine elections, which shall. be by
universal and equal suffrage and shall be held by secret vote or by equivalent

free voting procedures.
Article 25 of the International Covenant on Civil and Political Rights:

Every citizen shall have the right and the opportunity, without any distinctions
mentioned in article 2 and without unreasonable restrictions:

a) To take part in the conduct of public affairs, directly or through freely chosen
representatives; ' _

b) ch vote and to be elected at genuine periodic elections, which shall be l?y uni-
versal and equal suffrage and shall be held by secret ballot, guaranteeing the
free expression of the will of the electors. ' o

¢) To have access, on general terms of equality, to public service in his country.

According to the constitution of the Russian Federation (P.aragraph 4, Art'icle 15),
universally recognized principles and norms of international law .and mt?ma-
tional treaties comprise an integral part of its legal system. I'f an international
treaty of the Russian Federation® sets forward different regl'xlatlons from the ones
stipulated by national law, the regulations of the international treaty shall take
dence.

pre;ir(:h::more, Article 69 of the Constitution guarantees the ri'ghts of the nu-
merically small indigenous peoples, in accordance v?rith the‘ umversal}y recog-
nized principles and norms of international law and international treaties of the
Russian Federation. . '

These are the legal foundations of electoral legislation in the Russian Federa-
tion. Let us now see if this legislation enables the indigenous peoples to ensure
their participation in state affairs, either directly or through elected representa-

tives.
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Federal laws on indigenous peoples’ rights

Federal legislation FZ-82 On Guarantees of Rights of the Numerically Small Indige-
nous Peoples of the Russian Federation, dated April 30, 1999, (Article 13) reinforces
the right of Russian constituent federal entities to establish representation quotas
for the indigenous peoples in the assemblies of the provinces and in the repre-
sentative authorities of local government for the purposes of finding the most
appropriate solutions to the social, economic and cultural development of these
peoples, protection of their historic habitat, traditional way of life, home manage-
ment and trade. This law is one of the specialized laws protecting the right of the
indigenous peoples. We will further consider the way in which this right has
been addressed by the assemblies of the provinces.

The sphere of electoral rights tends, however, to be governed by the previ-
ously mentioned federal legislation, FZ-67 dated May 22, 2002, On Basic Guaran-
tees of Electoral Rights and the Right of Citizens of the Russian Federation to Participate
in a Referendum. A closer inspection of this legislation reveals that it only allows
the possibility of creating electoral districts in territories densely populated by
indigenous peoples with a deviation of up to 30 percent from the average voter
representation standards (instead of 10-15 as a general rule) (Paragraph (b), Sec-
tion 4, Article 18). And yet it mentions no other guarantees of representation for
these peoples, nor those based on the quota system. However, in addition to the
guarantees established by this legislation itself, paragraph 3 of Article 1 allows
for guarantees of the electoral rights of citizens of the Russian Federation, along
with their right to participate in a referendum, to be established at federal level
(by means of federal constitutional laws and other federal laws), and at the level
of the provinces (by means of the provincial laws). This is probably the only as-
pect of this federal legislation that we can use today as a basis for the practical
implementation of the provisions of Article 13 of federal legislation on the rights
of indigenous peoples regarding representation quotas in provincial assemblies.

In order to better understand the problems of representation of the indigenous
peoples as a whole, we have to look separately at the practices adopted at federal
and provincial levels.

Representation of the indigenous peoples at federal level

A four-day international round table on Sweden, Norway and Finland’s experi-
ences of working with the Saami parliaments took place in March 1999 in the
buildings of the State Duma of the Federal Assembly of the Russian Federation
and the City Hall of Moscow. This round table was organized by the Russian As-
sociation of Indigenous Peoples of the North (RAIPON) and the Committee on
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Affairs of the North and Far East of the State Duma, and was also supported by
the Swedish government and the Moscow city municipal authorities. The event
was coordinated by the Saami Council and the Lauravetlan Information Center.

Over 250 participants enthusiastically discussed the issue of representation of
indigenous peoples in the federal state authorities. The representatives of the
indigenous peoples of Russia listened attentively to presentations by members of
the Saami parliaments and international non-government organizations of indig-
enous peoples. In their recommendations, the participants stressed the need to
create a representative body of authorized representatives of theindigenous peo-
ples of the North, Siberia and the Far East at federal level, with consultative sta-
tus at the Federal Assembly of the Russian Federation and which could provide
expert assessments of draft bills under consideration by the State Duma in order
to ensure that the interests of indigenous peoples are fully reflected.

RAIPON spent the next few years methodically implementing the round table
recommendations. The effective participation of indigenous peoples in govern-
ing their own development at legislative level and thus influencing the decision-
making processes concerning their interests is the most important ethno-political
issue for any multinational state, Russia included. This round table formed part
of the Association’s long-term strategy of involving the indigenous peoples in the
process of participating in the running of their country, and thus governing their
own fate, either directly or through elected representatives. In this regard, it
would be appropriate to give an account of our work in implementing the recom-
mendations of the 1999 round table.

Together with members of the State Duma and members of the Federation
Council, the Association worked on preparing a draft federal bill on the parlia-
ment of the numerically small indigenous peoples of the North, Siberia and the
Far East of the Russian Federation. We did not want to go down the path of creat-
ing yet another public organization. We needed to find a way of building our
parliament as an authorized structure of the Russian Federation’s government so
that it would not require amendments to the Russian Federation Constitution.
Experts and specialists in the sphere of constitutional law were involved, and the
legal concept was prepared.

In October 2002 this concept, and the issue of creating a parliament for the
indigenous peoples, was discussed at a joint meeting of the Coordinating Coun-
cil of RAIPON and the National Organizing Committee for the International Dec-
ade of the World'’s Indigenous Peoples in Yakutsk. It was decided that there was
a need to create a federal representative authority of indigenous peoples with
consultative status at the State Duma. In order not to provoke the parliamentar-
ians, it was decided to take the word “parliament” out of the authority’s name
and to call it a “Representative Federal Body of the Authorized Representatives
of the Numerically Small Indigenous Peoples of the North, Siberia and the Far
East”. To achieve this, two members of the State Duma who were also members
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Indigenous Peoples were requested to i
. . prepare and present this draft bi -
sideration by the State Duma during 2003. P reitbilforcon

Representation of indigenous peoples at provincial level

Members of the State Duma and members of the Federation Council are aware of
the issue of indigenous peoples’ participation in the legislative authorities of the
provinces and of the representative bodies of local government. On June 2, 2001,
the Committee of the Federal Council on Northern Affairs and Numerically Small
Peoples held a round table devoted to participation of the indigenous peoples of
the North in the legislative authorities of the provinces and in the representative
bodies of local government. The list of recommendations included the adoption
of changes and amendments to the existing federal legislations On Basic Guaran-
tees of Electoral Rights and the Right of Citizens of the Russian Federation to Participate
in a Referendum, On General Principles of Organization of Legislative (Representative)

and Executive Bodies of State Government of the Russian Federation, and On Guaran-

tees of Rights of the Numerically Small Indigenous Peoples of the Russian Federation

and the creation of a public consultative authority with the Federal Assembly of

the Russian Federation, representing the interests of the indigenous peoples of

the North.

On December 17, 2001, the Committee on Issues of Nationalities’ Affairs of the
State Duma held its round table on the topic of “Representation of the Peoples in
Government and Bodies of Local Government”. Its recommendations note the
need for a revision of existing federal electoral legislation, the legislation of the
provinces and the legal acts of the bodies of local government to ensure fuller
representation of the Russian peoples within them. The round table participants
acknowledged that the most acceptable mechanism for forming federal govern-
ment bodies, governing bodies of the provinces and local government in a multi-
national Russia would be by means of proportional representation, including al-
locating certain representation quotas to each of the peoples residing on the ter-
ritory of a constituent federal entity or a municipality.

RAIPON played an active part in these two round tables. It is worth mention-
ing that the Association established good relationships with the Committee of the
Federation Council on Northern Affairs and Numerically Small Peoples and the
Committee on Nationalities Affairs of the State Duma, which were later formal-
ized in 2002 via cooperation agreements. The two committees always provide
help and support to the indigenous peoples. It is no coincidence that the 2003
round table was organised in association with them.

On January 2003, the State Duma passed the legislation On Temporary Meas-
ures to Assure Representation of the Numerically Small Indigenous Peoples of the Rus-
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sian Federation in Legislative Representative Bodies of Constituent Federal Entities,
which was signed by the President of the Russian Federation on February 7, 2003.
Being a temporary measure, the duration of this legislation is very short. It came
into effect on the day of its official publication, and covered only the legal situa-
tion regarding the election of members of the legislative bodies of the constituent
entities of the Russian Federation who were appointed prior to publication of the
legislation. This legislation gives the legislative authorities of the provinces the
right to establish, in their own legislation, an acceptable deviation from the aver-
age electoral representation standards when creating electoral districts on the
territories densely populated by indigenous peoples. In principle, this legislation
was selectively passed for the Republic of Daghestan, where the issue of repre-
sentation of the peoples of Daghestan in the government authorities is very com-
plicated: over 20 numerically small indigenous peoples live in this territory.
Daghestan is about to begin its election campaign.

Let us now see how these issues are resolved in the provinces .of the l_(ussian. Fed-
eration inhabited by indigenous peoples. Our regional experiences in Ru.sm;()z(:)rae
very diverse and abundant. While organizing the round table meeting in : .
the Association approached experts with a request to conduf:t sme}ll-s'ca e re-
search into experiences of resolving the problem of repres'entatlon of mdlgc.enén.xs
peoples in the assemblies of the provinces. These experiences were studie u:
Sakha (Yakutia), Khanty-Mansi A.O., Khabarovsk and Amur. I wn!l now rect;:un

the positive experiences of Yamalo-Nenets A.O. and Khanty—Me.mm AQO.,as lesi
could set an example in terms of solving issues of representation at the level o

the provinces.

Yamalo-Nenets Autonomous Okrug

Sergey Nikolaevich Kharyuchi, President of the Russian Association of Indige-
nous Peoples of the North (RAIPON), also heads the State Duma of Yamalo-
Nenets A.O. S. N. Kharyuchi has already been elected twice to the Duma from
the multi-mandate electoral district, in which other representatives of indigenous
peoples also run as candidates. This electoral system was adopted in 1995 in or-
der to provide guarantees of representation for indigenous peoples in the legisla-
tive body of the Yamalo-Nenets Autonomous Okrug. Corresponding provisions
are stated in the Charter of the Autonomous Okrug and in legislation on the elec-
tion of members of the Yamalo State Duma.

Article 42 of the Okrug law thus stipulates a quota of three members for the
indigenous peoples in the Autonomous Okrug State Duma, elected in the joint
multi-mandate electoral district from among the indigenous peoples.
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According to Article 45, paragraph 2 of the same law, the Chairman or one of
the Deputy Chairmen of the State Duma of Yamalo-Nenets Autonomous Okrug
shall be elected from among the members elected by the indigenous people.

Article 30 of the Okrug Charter guarantees polling and registering of opinions
of the indigenous peoples through a local referendum in case of allocating land
plots for purposes other than traditional resource management on the territories
inhabited and traditionally managed by them.

Apart from the above, the Okrug Charter stipulates indigenous peoples’ rep-
resentation in the executive authorities. Article 53 of the Charter gives the indig-
enous peoples a right of representation in the form of Deputy Governor of the
Autonomous Okrug. The laws establishing the Autonomous Okrug Administra-
tion stipulate the creation of a structural unit — the Department on Issues of Nu-
merically Small Indigenous Peoples - to facilitate protection of the rights of in-
digenous peoples. Similar structural units have been created within the munici-

pal administrations of some towns and in all the rural municipalities in the
Okrug.

Khanty-Mansi Autonomous Okrug

The Charter of Khanty-Mansi A.O. and the district law On Election of Parliamen-
tarians to the Duma of the Khanty-Mansi Autonomous Okrug stipulate a special form
of representation for the indigenous peoples in the parliament of the Okrug. It is
called the “Assembly of the Numerically Small Indigenous Peoples of the North”.
This is an additional and newly sought structure within the Duma of the Khanty-
Mansi A.O. that enjoys the status of a virtual second chamber of the legislative
authority. The opportunity to create this Assembly arose from the 1995 Charter
of Khanty-Mansi A.O.

The Assembly is created to represent and protect the interests of the indige-
nous peoples. It is not an independent government authority but unites repre-
sentatives of the Okrug Duma elected from the joint multi-mandate electoral dis-
trict. The Assembly comprises five members (originally six), which is the repre-
sentation quota for the indigenous peoples.

According to legislation of Khanty-Mansi A.O., dated May 3, 2000, On Elections of
Parliamentarians to the Duma of Khanty-Mansi Autonomous Okrug, the right to nomi-
nate parliamentary candidates in the said electoral district falls to the Congress of the
Numerically Small Indigenous Peoples of the North residing on the territory of the
Khanty-Mansi A.O. The Congress nominates ten to twelve parliamentary candidates
with the highest number of votes from the Congress delegates.

The Congress procedure is regulated by Okrug legislation dated May 3, 2000,
On the Procedure for the Congress of the Numerically Small Indigenous Peoples of the
North for Nomination of Parliamentary Candidates to the Duma of Khanty-Mansi Au-
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tonomous Okrug from the Joint Five-Mandate Electoral District. 1t is worth mention-

ing that nomination by the Congress of the parliamentary candidates is not the

only way of rominating them, although it is an important one. Pariiamentary
candidates may belong to any nationality, not only to the indigenous peoples,
and there is therefore no discrimination against the other nationalities that live
alongside the indigenous peoples.

The legislation details the election procedure for the Congress delegates at re-
gional and district meetings {(congregations) and conferences of ther ndigenous peo-
ples in the municipalities of the Autonomous Okrug according to the quota: one del-
egate per 200 citizensvvith voting rights, belonging to the indigenous peoples.

The fear that this system discriminates against the rights and interests of other
parliamentary candidates is unjustified. These candidates run in singje-mandate
districts. Their task is essentially simplified. They only have to receive the high-
est number of votes from the electorate of their own electoral district. At the
same time, parliamentary candidates of the indigenous peoples are forced to run
their campaign among the electorate of the entire Autonomous Okrug, spread
around a couple of dozen singie-mandate electoral districts. Parliamentary car-
didates of the indigenous peoples are therefore in a more complex situation.

The five candidates who receive the highest number of votes in the Congress
elections are considered elected to the Duma of the Okrug. These five candidates

make up the Assembly of the Numericaily Small Indigenous Peoples. The As-
sembly is headed by the Chairman who, according to the Okrug Charter, is also
Deputy Chairman of the Duma of the Khanty-Mansi Autonomous Okrug and a
member of the Duma Council. This provision does not prevent the Assembly
Chairman from becoming the Duma Chairman, as iscrarrently the case: the rep-
resentative of the indigenous peoples, VasilySemyonovich Sondykov, is also the

Okrug Duma Chairman.

Nenets Autonomous Okrug

Another positive solution to the issue of representation of the numerically small
indigenous pecples at provincial level appeared in 2001 in the Nenets Autono-
mous Okrug, in which the Parliamentary Assembly adopted the clistrict legisla-
tion, dated September 28, 2001, On Additional Guarantees of Electoral Rights of the
Nenets Peonle io be Elected to the Legislative (Represeniative) State Authority of the
Nenets Aufonomous Okrug. According to this legislation, the Nenets people re-
ceive additional guarantees of direct representation in the legislative authority of
the Autoncmous Okrug in the form of a two-mandate parliamentary quota. Elec-
tions for the Okrug Assembly representatives of the Nenets peopie are held in a
multi-mandate ethro-territorial electoral disirict. Okrug Assembly representa-
tives of the Nenets people are elected on the basis of a universal, equal and direct
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for indigenous peoples in the legislative authorities at provincial level and in the

representative bodies of local government.
Such is the reality today.

Consultation mechanisms

In order to guarantee the effective participation of indigenous peoples in the de-
cision-making process at State or provincial level, various consultation mecha-
nisms can be implemented. Some of them are widely used in a number of con-
stituent federal entities, and are bringing results. As an example we can mention
the Sakhalin Duma, which introduced representation for indigenous peoples in
1994. The representative of the indigenous peoples to the Sakhalin Duma is elect-
ed at the Congress of the Numerically Small Indigenous Peoples of Sakhalin.
This representative reports directly to the Sakha Duma Chairman; he is entitled
to legislative initiative and receives the allowance of a Sakhalin Duma parliamen-
tarian. Through their representation in the Duma, the indigenous peoples of Sa-
khalin thus have an opportunity to present draft bills and argue with members of
parliament directly on the platform of the Duma.

Another consultation mechanism can be created by granting the right of
legislative initiative toa public organization of indigenous peoples. The right
of legislative initiative is stipulated in the charters of several provinces. The
basic legislation of the Evenk A.O., Nenets A.O. and Koryak A.O., as well as
that of Sakhalin and Kemerovo, contains provisions granting the right of leg-
islative initiative to indigenous peoples’ organizations that are duly regis-
tered in accordance with the law. The problem lies in the degree to which the
members of parliament support these legislative initiatives. In my opinion,
the results depend on the active and constructive work of the indigenous peo-
ples’ regional organizations and on their ability to establish themselves as
reliable cooperation partners for the state authorities. There is work to be
done in this regard.

There have been some interesting experiences in Khabarovsk, where legisla-
tion On Authorized Representation of the Numerically Small Indigenous Peoples of
Khabarovsk was passed not long ago. This legislation covers the indigenous peo-
ples permanently residing on the territories of their traditional habitat. In accord-

ance with Article 3 of the legislation, the authorized representatives of the indig-
enous peoples in the province are from indigenous organizations and unions,
along with citizens authorized by the indigenous population to represent their
interests before the state authorities and local government.

Authorized representatives of the citizens are elected at public meetings in eve-
ry municipality, and they represent only the interest of the municipality that has
elected them. Representatives of the indigenous peoples from villages and settle-
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The role of RAIPON in federal political bodies

The government of the Russian Federation is developing a draft decree that
would grant the Russian Association of the Indigenous Peoples of the North the
status of “Authorized Representative of the Numerically Small Indigenous Peo-
ples .Of the North, Siberia and the Far East” attached to the Government of the
Russmn.Federation. This consultative body would be entitled to conduct, amon:

other things, expert assessments of draft bills concerning the interests 01‘ the i:f
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digenous peoples, participate in the development and implementation of the
special federal programs for social and economic development of the numerically
small indigenous peoples of the North, and prepare and submit to the government
of the Russian Federation an annual report on the conditions of the peoples of the
North, Siberia and the Far East. We hope that this decree will be adopted and that
we will thus receive another consultation mechanism at federal level.

The Association’s experts are sometimes involved in developing and discuss-
ing draft bills that have been submitted to the State Duma. This has become pos-
sible through constructive cooperation between the Association and the special-
ized committees of the State Duma and of the Federation Council. But this is
obviously not enough.

It is now time to create a representative authority (a public chamber) of the
indigenous peoples within the State Duma, which would include representatives
of the provincial legislative authorities, former State Duma members from among
the indigenous peoples and Association experts. It could become an assembly of
legislators of the indigenous peoples®.

In conclusion, it can be said that legislation on the rights of the indigenous peo-
ples in the sphere of public governance is fragmented, controversial and still in-
terpreted by the courts without regard for their interests.

In order to further develop the provisions of the Constitution of the Russian
Federation, international legal norms and federal legislation, as well as to ac-
count for the experience gained in the sphere of the legal regulation and practice
of the provinces of the Russian Federation, the following recommendations are

advisable:

¢ To attach universal authority to the federal legislation, dated 7 February
2003, On Temporary Measures to Assure Representation of the Numerically
Small Indigenous Peoples of the Russian Federation in Legislative Representa-
tive Bodies of the Constituent Federal Entities. This is a kind of precedent
that we can use as a basis when proposing that the State Duma should
introduce changes and amendments to the federal legislation On Basic
Guarantees of Electoral Rights and the Right of Citizens of the Russian Federa-
tion to Participate in a Referendum in terms of entitling the provinces to
allocate quotas for the indigenous peoples in their parliaments. As one
acceptable alternative, we can go back to the legislative initiative of the
Republic of Daghestan, dated November 30, 2003, which proposed
amending Paragraph 9 of Article 4 of the above electoral legislation on
the provision of representation quotas for the numerically small peo-
ples;

e To approach the State Duma with a request to discuss the possible creation
of a “Public Chamber of the Numerically Small Indigenous Peoples of the

3 The consti
tered

4 APublic Youth Chamber already exists within the State Dy
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RAIPON AS AUTHORIZED AGENCY REPRESENTING
THE RIGHTS OF INDIGENOUS PEOPLES

Anatoly N. Sleptsov

would like to focus on the issue of representation of the numerically small

indigenous peoples at federal level in particular, since it is at this level that
fundamental decisions are now being made. It could be rather boldly stated that
the existing legislative system and centralization of power offer no possibility of
the numerically small indigenous peoples being elected to the Federal Assembly
of the Russian Federation in sufficient numbers to realistically influence federal-
level decision-making. There have been various approaches and recommenda-
tions regarding representation in the legislative authorities, from the federal par-
liament of the numerically small indigenous peoples to special consultative bod-
ies at the State Duma of the Russian Federation.

According to RAIPON's Vice-President M. Todyshev, research by legal ex-
perts has concluded that, given the Russian Federation’s current political situa-
tion and the processes taking place, in part related to D. Kozak’s commission’, on
a revision of federal legislations, it is not realistic to expect that an indigenous
parliament could be established as an independent body as a result of corre-
sponding federal legislation. This is due, above all, to the need to introduce
changes into the Constitution of the Russian Federation, and, furthermore, the
fact that the existence of such a body would need to be financed from the budget

ence and a good reputation. Fourthly, it needs subdivisions, including at the
level of local government.

RAIPON meets all these requirements. We believe the Association should be
given the status of authorized body representing the rights of the numerically
small indigenous peoples in the Russian Federation. RAIPON’s president would
thus act as advisor to the Russian president. This status should be given to
RAIPON via the adoption of a federal law on the status of authorized body rep-
resenting the rights of indigenous peoples. A current draft law could be further
developed to fulfill the norms of the Constitution of the Russian Federation, con-
stitutions {(charters) of the provinces, universal principles and norms of interna-
tional law with regard to State guarantees of the rights of indigenous peoples,
including the right to participate in public and State governance.

The need for such a bill derives from Section 1 of Article 32, point “b” of Section
1 of Article 72, and Section 2 of Article 76 of the Constitution of the Russian Federa-
tion, which allow for the possibility of legally regulating the participation of the
numerically small indigenous peoples in state activities via representation of their
interests within the governing authorities. The concept of this future federal legis-
lation should, we believe, be closely related to the concept within constitutional
federal legislation on authorized human rights bodies in the Russian Federation.

The experience of the Arctic countries in involving indigenous peoples in their
parliamentary activities, including the Saami Parliament, could be considered
when determining the status and competence of the future authorized agency.
One of the basic tasks of the authorized agency would be to develop legal and
normative draft bills, stipulate the goals of socio-economic development pro-
grams and prepare conclusions on draft bills and existing legal acts of the gov-
ermning authorities in relation to issues affecting the indigenous peoples. With
such federal legislation, the indigenous peoples could realistically participate in
the decision-making process of the governing authorities and local government

of the Russian Federation, which entails a host of difficulties ranging from intro- on issues of vital importance to them. Q
ducing changes and amendments to budgetary classification to very basic issues
of introducing these expenses into the state budget. Note

Since the matter of real representation of the numerically small indigenous
peoples within the federal authorities cannot be resolved in the short term, we
feel it appropriate to address the topic of ensuring their active participation in the
authorities’ decision-making processes, when these decisions affect their vital in-
terests, within the framework of existing federal legislations.

Obviously, such participation should, above all, be ensured, via the frame-
work of the indigenous peoples’ representative body. So first and foremost there
needs to be an official body or organization representing numerically small in-
digenous peoples. Secondly, this body should represent all the regions that are
densely populated by numerically small indigenous peoples leading a tradition-
al way of life. Thirdly, this organization needs to have a certain amount of experi-

1 In accordance with the Decree of the President of the Russian Federation, the Commis-
sion in charge of the issues of division of competencies between the Russian Federa-
tion, the provinces of the Russian Federation and local authorities was set up in 2001.
This Commission, chaired by Mr D. Kozak, Deputy Head of the President’s Adminis-
tration, has drawn up a number of sectoral concepts on the division of competencies,
and has been drafting amendments to 98 key federal laws relating to the competencies
of different levels of public authorities, including the law On the Division of Competen-
cies between the State Bodies of the Russian Federation and the Provinces of the Russian Fed-
eration, the law On Local Government, the Fiscal Code and the Budgetary Code, the laws
On Natural Resources, On the External Economic Relations of the Provinces of the Russian
Federation, the law On Education, the law On the Police etc. [editor’s note].
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THE EXAMPLE OF THE KHANTY-MANSI AUTONOMOUS OKRUG

Vladimir A. Kryazhkov

he opportunity to form an Assembly of indigenous peoples of the North was

first stipulated in the Charter of the Khanty-Mansi Autonomous Okrug
(KhMAO) adopted on April 26, 1995. This was an innovative and unprecedented
move in Russia. The initiative is in compliance with the Constitution of the Rus-
sian Federation and international legal documents on protecting the rights of in-
digenous peoples. The decision, reflecting the political will of the local authori-
ties and the interests of indigenous peoples, expanded the provisions of the Char-
ter of the Khanty-Mansi Autonomous Okrug, by means of which:

¢ The autonomous okrug is recognized as an historical native area in which the
indigenous Khanti and Mansi peoples have lived and which bears the name
of these peoples (Article 1, Point 2);

* The rights of the indigenous peoples are guaranteed in accordance with the
Constitution of the Russian Federation, the Charter of the KhMAOQO, univer-
sally recognized principles and norms of international law and international
agreements of the Russian Federation (Article 2, Point 3);

* Government authorities of the KhMAO implement measures to restore and
preserve the distinctive cultures of the numerically small indigenous peoples
living within the KhMAO in order to allow for their free development, includ-
ing creating the conditions for their participation in the work of provincial
bodies of power and local administrations (Article 18).

The Assembly is a special body within the legislature of the KhMAO charged
with representing and protecting the interests of the indigenous peoples living in
KhMAO. The Charter and legislation of KhMAO establish the following legal
features:

1. The Assembly is not an independent provincial body of power. It comprises
deputies of the KhMAO Duma who are elected from a single electoral district
with five at-large candidates (Article 41, Point 2, Charter) who represent one
of the legislative structures of the KhMAO Duma.

2. The Assembly is made up of five deputies, the quota of representatives of in-
digenous peoples of the North to the KhMAO Duma. Election of these depu-
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ies is di i jority system in a single electoral
ties is directly to the Assembly, using a majority SySter
district with five at-large candidates. This electoral (i.mtrlct corresponds to the
boundaries of the autonomous okrug (Article 37, Point 2, Charter).

ioenous NGOs, registered in the KhMAO, public anc.:l citizens .meetmgs
%ggclcg:ding to the Cha%ter of 1995) held the fight to normnatliI fgdllcijtssa tfg;
the post of deputy. This provision was cor}ﬁrmed in the Kh a dared
August 29, 1996 On the Elections of Deputies for thg KhMAO %uma a[r; in2
special law dated September 29, 1997 On the Electfon .of Four umqth gx hes
According to a Single National-Territorial Electoral District (Okrug) wi
Mrfcfgrgilg‘;tiz the KhMAO law, amended on May 3, 2000, On the Election of
] KhMAO Duma Deputies, on the basis of a decision of the KhMAO Flethot;aé
Commission to hold elections to the Assembly of Indlgc.eno.us Piop es o the
North in the KhMAO, a single, five-mandate el'ect.oral d.lStI'ICt (o ru%) wa o
be formed, the boundaries of which would coincide thh- the bou; anles o
the KhMAO (Article 17, Point 1). The Congress of the Indlgenous eop es) of
the North living in KhMAO is one way (in fact, the most unport?n: }:'.vaylec_
' which candidates are nominated for the post of Duma dgputy uix t ;s ; .
toral district. The procedure for holding the Congress is regu ate Oythe
KhMAO law dated May 3, 2000 On the Procedure. for Holding a otngn;zz N{Ao
Indigenous Peoples of the North to Nominafe Candzdates' for t'he ios L;)f ot
Duma Deputy Based on an Electoral District (Okrug) with Five At-Large

dates. In accordance with this law:

i d no later than 50 days

e The Congress assembles once every five years an '
before elections take place for the KhMAO Duma deputies. The KhMA(';
Duma determines the date and location of the Congress. 'The gpvemor o
the KhMAO provides the organizational, technical and financial support
with which to hold the Congress;

e Candidates for KhMAO Duma deputies -no less than 10 but no more than
12 - are nominated at the Congress of the Indigenous Peoples of the
North; ' . o

e The election of delegates to the Congress 1S held at meetings of 1.nd1gencf)uls
peoples in the municipalities of the KhMAO, in accordance with the fol-

lowing rules of representation: o 3

-o Onge delegate is elected to the Congress for each 200 md‘lge'nogs Flhzens
who have the right to vote and who live within the jurisdiction of a

municipality; o N
- In the event that a municipality has less than 200 indigenous citizens
with these rights, one delegate is elected to the Congress.
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* The head of the local administration provides for the holding of meet-
ings in municipalities as a way of electing Congress delegates; voting is
based on a list of citizens who belong to an indigenous people and who
either live permanently or partly within the jurisdiction of a municipality
and who have the right to vote;

¢ The list of citizens belonging to an indigenous people is approved (certi-
fied) by an authority from the local administration. The meetings can make
a decision if at least 50% of the citizens on the lists participate. A citizen
who receives more than 50% of the vote from participants at a meeting, is
considered a Congress delegate;

¢ The Congress of the Numerically Small Indigenous Peoples of the North
held to nominate candidates for KhMAO Duma deputies is legitimate if at
least half of the delegates elected to the Congress participate in it;

¢ Citizens of the Russian Federation, regardless of sex, race, nationality, lan-
guage, national origin, actual or official capacity, location of residence, re-
ligious persuasion, allegiance to public groups or other conditions can be
nominated as candidates for KRMAO Duma deputy by a decision of the
Congress of the indigenous peoples;

® The Congress elects authorized representatives who then present all es-
sential documentation to the Electoral Commission of the KhMAQ, includ-
ing the decision of the Congress to nominate candidates for the post of
KhMAO Duma deputy.

In the end, the five candidates who receive the greatest number of votes from the
electorate (regardless of their national origin) are elected to the Assembly of the
KhMAO Duma.

Members of the Assembly of Indigenous Peoples of the North are deputies of
the KhMAO Duma. Consequently, their rights and guarantees are the same as
those of other KhMAO Duma deputies (KhMAO law, amended on June 20, 2001
On the Status of Deputies to the Duma of the Khanty-Mansi Autonomous Okrug). At
the same time, based on the idea of ethnic representation, there is reason to state
that deputies elected to the Assembly bear certain, specific responsibilities on
behalf of the electorate of indigenous peoples who live in KhMAO.

A chairperson heads the Assembly. He is elected directly by the Assembly
members. In accordance with its Charter, the Assembly chairperson is the deputy
chairperson of the KhMAO Duma (Article 41, Point 2) and, as such, he is a mem-
ber of the Duma Council. This does not, however, exclude the KhMAO Duma
Chairperson from being elected from among the Assembly members, as is cur-
rently the case.

The Assembly is delegated certain, special powers. In accordance with the
current KhMAO Charter, bills that directly affect the rights and interests of indig-
enous peoples are considered by the Duma following a preliminary review by
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Assembly deputies (Article 67, Point 2) The Assembly issues recommendations
on bills that are referred to the responsible Duma commissions (Article 32, Point
4, KhMAO law On Normative Legal Acts of the Khanty-Mansi Autonomous Okrug, as
amended on May 6, 2002).!

The standing orders for the KhMAO Duma (Articles 88-92) establish a special
procedure for making comments and offering proposals to the Assembly. It is in
one part stipulated that if there are numerous comments and proposals to a piece
of legislation, the Duma must create a working group to revise the bill: Assembly
members appoint half of the working group, the relevant Duma Commission ap-
points the other half. The working group’s decision on a bill is made by an open,
separate vote of the majority of its members from the Assembly and the deputy
members from the Duma Commission. The Duma then considers and decides on
each of the working group’s proposals by a simple majority vote of Duma depu-
ties. If, after one or several of the Assembly’s remarks or amendments are consid-
ered, the working group is unable to deliver an agreed revised version of the bill,
or if the working group rejects proposals for the bill under revision, the Duma
can pass the bill by a simple majority vote of Duma deputies.

The other forms of the Assembly’s authority are not prescribed in the KhMAO
law. However, on the basis of the fact that the Assembly has equal status with the
Duma, it is logical to assume that this Assembly enjoys all the rights delegated to

deputies and their groups, including:

e The right to introduce legislation to the Duma;

* The right to conduct an exchange of opinions on questions considered by
the Duma;

¢ The right to make an appeal.

The Assembly is a self-governance body. Its working procedures are determined
by its own working rules. As such, the Assembly decides issues at meetings called
by the Assembly chairperson. These meetings must occur at least once a month.
Decisions are made by a majority vote of those in attendance at the meeting.

As part of the KhMAO Duma, the Assembly of Indigenous Peoples of the
North should be seen as a truly optimuminstitute that guarantees the representa-
tion of indigenous peoples in the provincial representative body. Consolidation
of the Assembly’s status could be achieved by adopting a special provincial law.
It would be expedient in this law to define the Assembly’s mission, its objectives
and the nature of its activities, its organizational structure, powers (in the area of
legislative drafting, control, etc.), its work procedures and financing, plus its re-
lationship withother Duma bodies and their staff.

To preserve and promote this representative body for indigenous peoples
within the legislative structure of the provinces of the Russian Federation, a way
must be found to “inscribe” the Assembly into new electoral practice. This partly
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relates to bringing ethnic representation into line with the demands of the feder. 1
law On ti.te Basis for Guaranteeing Citizens of the Russian Federation Electoral Ri h?
and the Right to Participate in Citizen Referendums. This law states that at lea tigl l;
the deputies elected to legislative bodies in a province of the Russian Fede:atizn
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X dT.'hxs,I I.must point out, isa direct threat to ethnic representation in legislative
odies. tls.therefore essential to adapt existing legislation and acts on quotas for
representation of indigenous peoples in provincial legislatures to include th
quota language prescribed by the federal election law. In addition, indigen :
peqples should raise the issue of Creating assemblies within the le’gislahgxre;) l;?
regions whfem indigenous peoples live. These assemblies would be made up of
representatives of various social and ethnic groups. This is not prohibited b pthe
federal lz'lw On General Principles for Organizing Legislative ( Representative)y d
State Bodies of Power of the Russian Federation (Article 4, Point 2). “"D
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THE EXAMPLES OF AMUR AND KHABAROVSK

Vadim A. Turaev

he sharing of legislative and executive power with ethnic mi?orities, inchi:d'-
ing indigenous peoples, along with the ‘consequent establishment o.f t en:
capacity to influence decisions affecting their m.terest§ are two of t.he most nlx:p;‘)r
tant ethno-political challenges facing any pluri-ethnic state. A s'1mp'le @t . t}als
long been recognized in countries with developed democratic 1nst1tut10ni. . c;
stability of the socio-political status of the entire state depends on the politica
status of its national minorities.
The Scandinavian experiences of involving indigenous pe '
development by means of Sami parliaments with certain political, economic and
i endence are interesting.
CUIgra;euggfggn countries with natiinal minorities wh9, beca.use of their- s.mali
numbers, are unable to obtain legislative representation stipulate adfiltnona
measures via constitutional and legislative acts in order to resolve the issue of
indi resentation. '
md;ﬁetl;\zulsersgblic of Croatia, for example, in accordance w-ith the copstimtlonal
law On the Human Rights and Freedoms and the Rights of Ethmc‘ a_nd NatlonfzI.Groups
and Minorities in the Republic of Croatia (1991), national minorities comprising less
than 8% of the population have the right to proportional represent.atlon in t.he
legislature, in the government and in the higher courts. They 'elect five deputies
to the Council (“Sabor”) of the Republic of Croatia, the state’s Houge of Repre-
sentatives. In addition, these minorities are given the right to proportional repre-
ion in local governance bodies. N
Sen:rt:iocl;; I:S;oof t%\e Romanian Constitution stipulates that natic?nal minor.mes
unable to gain enough votes to achieve parliamentary r(?presentatlon are entitled
to a single seat in accordance with the conditions established by electore.il law.
According to the People’s Republic of China’s electoral l.aw, for Chlnes? na-
tional and local peoples’ legislatures, the Permanent Committee of the Chinese

eoples in their own

National Legislature establishes representation quotas for national minorities for

each province, autonomous region and city. Nationalities that are smallin nurr‘tber
send at least one deputy to the Chinese National Legislature. The law also stipu-

lates that, in areas where national minorities live, each village must have its own
representative in local bodies of representation.
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In some countries where the constitution or electoral laws do not stipulate
special conditions to ensure that minorities have mechanisms to promote their
interests within state bodies, special consultative bodies are created. For exam-
ple, councils of national minorities to represent and protect these groups’ cul-
tural and economic interests have been created in Austria, as part of the Federal
Chancellor’s office. The opinion of these councils must be considered prior to
adopting legal acts that affect the rights and interests of national minorities.

There are many examples of national minorities’ representation in legislative
and executive bodies being successfully resolved by creating an administrative
or territorial division. Administrative or territorial districts are created to provide
minorities living in close proximity to one another with greater influence over
decisions affecting their interests. For example, the Aldan Islands in Finland,
where most of the residents are Swedish, have been given the status of an au-
tonomous region. In Greenland (Denmark), where most of the population is Inu-
it, in accordance with the law on local administration, local governance bodies
have been created that include both legislative and executive functions. Similar
examples can be found in Italy, Spain and other countries.

When considering the distribution of political power in Russia, it should be
noted that there were similar or very similar representation quotas in place at
certain times within the USSR. Representative bodies (Supreme Soviet of the
USSR and its Republics; regional, district and municipal councils), in general,
corresponded to the country’s ethnic make-up. This principle was also used to
create the Communist Party’s Central Committee and its regional committees.
From the outside, the process appeared democratic and an illusion of local gov-
ernance was created, with various groups in Soviet society actively participating
in the country’s political life. It is well known, however, that due to the nature of
the political regime, these representative bodies functioned as little more than an
approval mechanism for decisions made by other government agencies. Neither
the Central Committee members nor the deputies of the Supreme Soviet of the
USSR, to say nothing of the other representative bodies distributed throughout the
USSR, were able to realistically promote the interests of their peoples, influence the
country’s political direction or direct the nature of the state’s national and ethnic
policies.

An obvious Soviet-era analogy with the consultative councils in Austria can
be seen in the activities of the Committee of the North and its regional offices,
which operated until the mid-1930s in areas occupied by indigenous peoples. At
that time, national and territorial districts were established to increase the politi-
cal activism of indigenous peoples and to draw them into the process of manag-
ing their own self-development. In the Soviet North of the 1930s, in areas where
indigenous peoples lived in close proximity to one another, several dozen na-
tional regions and hundreds of national councils made up of indigenous repre-
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sentatives were established. Their participation in the executive / administrative
bodies of these areas was significant.

The current electoral system in the Russian Federation unfortunately does not
guarantee indigenous peoples of the North any genuine opportunity to take con-
trol of their own destiny, and, in most cases, the system simply excludes them
from the political process. The existing electoral system is especially poor in that
it operates on the principle of party tickets. Such a system makes it almost impos-
sible for indigenous peoples to send their own representatives to legislative bod-
ies. This is amply illustrated by the fact that, in the Supreme Soviet of the USSR
in 1989, there were eight representatives of indigenous peoples of the North (ten
deputies in the Supreme Soviet of the Russian Soviet Federated Socialist Repub-
lic (RSFSR)' called to order in 1990) and yet, in 1999, there were only two repre-
sentatives in the Russian Federation Duma.

We must, of course, be realistic. The Russian Federation is a pluri-ethnic state
in which more than a hundred different peoples live. To represent them all mean-
ingfully in a federal legislature, and in a manner that provides each with a mech-
anism for controlling the decision-making process, moreover, is impossible. This
is not to imply, however, that reforms of the electoral system are not extremely
necessary, in part to increase the representation of Russia’s nationalities within
the legislatures.

The issue of indigenous representation at provincial level and in local govern-
ance bodies is more realistic and to the point, all the more since it is at this level
that the key issues affecting the survival of these peoples are decided. But even at
this level, the situation is not significantly better. In the autonomous provinces
created for individual nationalities, due to their low numbers, indigenous peo-
ples lack guaranteed rights to participate in the decision-making process around
issues directly affecting their interests and rights. In other provinces of the Rus-
sian Federation, as well as at district level, the existing system favors the ethnic
majorities, who control legislatures through their greater electoral strength.

There would appear to be a legal norm in the current law of the Russian Fed-
eration that guarantees the participation of indigenous peoples of the North in
provincial legislatures and in representative local governance bodies. Article 13
of the federal law On Guarantees of Rights of the Numerically Small Indigenous Peo-
ples of the Russian Federation states that the provinces of the Russian Federation

can pass laws specifying quotas for indigenous peoples’ representation in pro-
vincial legislatures and representative local governance bodies. In practice, how-
ever, this norm is not universally applied.

Khabarovsk and Amur are no exception to what has been described. There is
not a singleindigenous representative in the legislatures of these Russian Federa-
tion provinces despite the fact that there are eight nationalities, totaling more
than 20,000 people, including representatives of the Nanai, Ulch, Evenk and
Nivkh peoples, living in these regions. The situation is no better at municipal
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level. There are 45 indigenous representatives in local governance bodies in
‘Kha.barovsk, and in only one district - Nanaisky - does a representative of an
indigenous group head the district legislature. There are but a handful of indig-
enous representatives in local governance bodies in Amur,

The attention paid by local authorities to indigenous issues in Russian Fed-
eratlc.n? provinces is not uniform and depends both on objective (character and
condition of the regional economy, the number of nationalities) and subjective

(personal attitudes of regional iti .
o, glonal authorities to the problems of indigenous peoples)

Khabarovsk and Amur

f\rqund 20,000 indigenous peoples live in Khabarovsk, and 1,500 in Amur. The
?ndfgenous peoples of Khabarovsk live in 54 communities. Large communities of
mdngerpus peoples, with high education levels and professional training, have
formed in the city of Khabarovsk and in other cities. Two administrative di:stricts
bc.ear.the names of the province’s indigenous peoples: Nanai and Ulch. In some
districts (Tuguro-Chumikansky, Ayano-Maisky) indigenous peoples make up 20%
of the total population. In Amur almost all the indigenous groups (mainly Evenl;)
are concentrated in four villages and they make up no more than one percent of the
total population. These demographic features play a key role in forming the atti-
tude of provincial authorities towards the indigenous population.

In Khabarovsk, 43 traditional use zones - territories of traditional resource use
(TTP) - had already been defined by the begirning of the 1990s and these TTPs
cover 30 million hectares. To date, none of these TTPs has been abolished, in con-
trast_ to other provinces of the Russian Federation where there is an active,process
to eliminate them. In Amur, former president Yeltsin’s Decree on Immediate Meas-
ures t{) Protect the Land and Livelihood of Indigenous Peoples of the North, in which the
sta.te In part calls for the creation of territories to protect the traditi:)nal interests
of indigenous peoples, has yet to be fully implemented.

Draft legislation to protect the rights of the indigenous population in
Khabarovsk noticeably exceeds similar efforts at federal level. The Khabarovsk
?aw On the Communities [Obshina] of Indigenous Peoples of the North was adopted
1(1)1 197?6, ;0u'r year; p;ior to the adoption of a similar law at federal level. The law

n lerritories of Traditional R ] ]
Khapmortes ja‘ e 199egs.ource Use for Indigenous Peoples of the North in
. ProYincial measures to protect the rights of indigenous peoples were adopted
in a series of other laws and legal acts: the Forest Code of Khabarovsk; Fisheries and
Protection of Aquatic Resources in Khabarovsk; Hunting Management in 'Khabarovsk

Over the past three years, the head of the Khabarovsk administration has i.s-
sued 18 different orders and decrees aimed at protecting indigenous peoples’
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rights to use natural resources, find employment, obtain an education and pro-
i 1th.
teCtI:}::u}llg?ae wrong to think that these measures have resolved a'll the problex;s:
of Khabarovsk's indigenous peoples. Many of the kray’s laws, asis the case wi
Russian federal law, are declarative and difficult to implement in practice. th)ven
recent efforts to update Russian federal laws, many Khabarovsk laVYS have been
invalidated and must now be revised. Several of them la.ck. n.xatenal resources
and, for this reason, they do not function as intended. But it is lmpOfte'mt to note
that there is an effort by provincial legislators and govemment offxqals to pay
attention (even if formal in nature) to the least socially and economically pro-
in society. o
tecf’f\eg:izzapﬁon in Arz’\ur is noticeably worse. Protecti‘ng the rights of md.lgenc;‘l;is
peoples is clearly not a legislative priority. Ina collection of legal .act's engt;t;e(tih e
Status of Russia’s Indigenous Peoples, issued in 1994 and th.en ?gafn in 1999, cire
are no legal acts listed for Amur. Not a single law protecting indigenous peop esl
of the North had been adopted. It is true that in October 199?, the Amur C;un‘ta
of People’s Deputies considered and adopted at its first reading a lawo(?; te;n toi
ries of Traditional Resource Use for the Indigenous Peoples of Amur.'skaya ast bu 1
am not aware that this bill has become law. What we do @ow is tha‘t not a single
TTP has been created in Amur. At the same time, the socio-economic and ethnOI;
cultural situation of the province’s Evenk is significantly worse thanin l§l\abarf>vs
and there is a grave need for legal protection. I became c9nvmced of this during a
visit to three of the four indigenous villages in Amur du@g the summer of ?i<00t2h
Analyzing legislative acts adopted in recent years in BlagoYeshcheni\ , the
administrative center of Amur [ed.], one is left with the impression that there 1s
no legal basis for its relationship with the indigenous peoples of Amur. They are
nly from time to time. .
refeIrr:EiKtjs tgl:)art};r, the basic law of the oblast, aside from the formal Article 16 that
declares that “conditions are created in the oblast to supPo_rt am':l a'dvance the
national and ethnic traditions of the peoples of the North hv.mg‘w1thm the prov-
ince”, there is not a single provision defining the status of indigenous peoples,

’

the nature of their interaction with the provincial authorities, their right to inde-

endent development, etc. . o
! Apart from the oblast Charter, three laws contain a few words on indigenous

peoples:

e Tax Rates (Collections) and Benefits in Amurskaya Oblast for 1998: Reindeer hferd-
ing of indigenous peoples is exempt from that part of property taxes that is ;o
be turned over to the provincial budget, provided tl:nat the exempted funds
are reinvested to improve the material and technical infrastructure of the en-

terprise;
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® On General Principles for Organizing Local Governance Bodies in Amurskaya Ob-
last: In areas where indigenous peoples live, the native language of those liv-
ing in the area can be used in these bodies;

* On the Natural and Protected Land Base: An ethno-ecological territory is includ-
ed in a list of categories and types of protected territories. Article 16 of this law
characterizes an ethno-ecological territory as one where conditions are creat-
ed to protect areas key to the traditional activities of indigenous peoples. All
forms of economic activity that could degrade natural communities and that
could disrupt traditional economic activities are prohibited in an ethno-eco-
logical territory.

These can hardly be considered a legal basis for defining the province’s relation-
ship with its indigenous peoples.

It is to be hoped that legislators in Amur are not consciously ignoring the legal
rights and interests of the province’s indigenous peoples. But how else can the
fact be explained that there is not one single provision, be it even declarative, that
acknowledges international and federal acts on indigenous peoples in any of the
laws that affect the activities of the province’s citizens in one way or another?

The provincial law on culture (1999), for example, openly ignores Article 22 of

the Basis for Russian Federation Legislation on Culture, which prescribes government
protection for indigenous peoples’ cultural heritage. In the substantive section of
the Integrated Program for the Socio-Economic Development of Amurskaya Oblast for
2000, where the emphasis is on the province’s situation (among the peoples of the
North the situation is catastrophic), there is no mention of the hunting economy or
animal husbandry (reindeer herding among the Evenks has all but disappeared)
nor of indigenous peoples. And what is more, even such a fixed concept as a “ter-
ritory of compact inhabitancy of indigenous peoples”? has been replaced in the
program by the neutral word “north”. Amur legislators see no problems among
the indigenous peoples of the North; what they see are problems in northern areas.
No less indicative is the fact that the oblast’s executive body has no structure re-
sponsible for the indigenous peoples. The department created in the late 1980s to
deal with numerically small indigenous peoples was quickly disbanded.

There are many questions that spring to mind. Why is it that Amur cares little
for the Evenks who have lived in the region for hundreds, if not thousands, of
years? Why is it that in the multitude of oblast legislative acts there is a concerted
and inexorable attempt to ignore this group of 1,500 people? After all, would it
not have been possible to define the province’s relationship to indigenous rights
in the mass of legal documents adopted in Amur between 1995-1999? Why, for
example, in the law On the Procedure for Using Forest Territories and Forest Lands
Not Included in the Forest Fund (1998) is the right to use, free of charge, the forest
fund for hunting (both sport and professional) stipulated for hunting societies
but not for peoples of the North? Why, in the list of exemptions to federal and
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provincial taxes paid to the provincial budget (appendix to the law Onl the th;(les
and Collections Paid Within the Oblast dated 28 Se.ptember 1?95_) are al ]I:oia (i
groups listed save the peoples of the North? Is thn§? sad ormssxon,’a lack o -l};ro
fessionalism among legislators or a conscious posmon.of the oblast s Council? .

If Amur legislators so purposefully avoid the guestxon of the“soc1al, econfmxc
and cultural rights of its indigenous population, it wox‘ﬂ.d bc? naive ;o expecl ar:));
legislative initiatives from them that promote the p:'artlcxpalw‘n of the peoltai es o
the North in the province’s political life, the ;xganswn of their representation

ies of power and local governance bodies. .
Stat’?’l?: 3:50‘; le%islative acts in vgvhich these issues could have been address:d in
Amur is extensive. Aside from the Charter and thtle Electoral deex for mtut
(1999), the oblast Council has passed a law On Elections of Deputies to Refpre;;r;;
tive Local Governance Bodies and of Elected Officials for Local Goverftance Bodies ( O),
a law On General Principles of Organizing Local Governance Bodl'es (1995), a la(;v thn
Local Referenda, alaw On Authorized Human Rights Representat.zves (1929? and o ;
ers. None of these laws contain norms that promote t-he active partncxpa:no}r\l o
indigenous peoples in the province’s political l.ife. It is true that most] oB tt cte}sl:
laws were adopted prior to the adoption of similar .laws at fede:ral level. du \
Amur legislature would have lost nothing by including appropriate SmGen metnez
to bring their legislation into line with Article 13 of the federa} law ‘ n t'uaran e
of Rights of the Numerically Small Indigenous Peoples of t'he Russian Fe era zgfz. e
Norms stipulated in this federal law, which ‘estabhs}Tes quotas‘folr in | igen s
peoples in legislative bodies of Russian Federation provinces andin oca ﬁovi
ance bodies, also fail to operate in Khabarovsk. But there is a general u.\chn.\a 1011
apparent among Khabarovsk legislators to create the condlthns by w.hnch its nt-
merically small indigenous peoples can takea much more active role ml t (: prot
ince’s political life and more productively insist'on their rights and legal in g‘es z.
For example, the law On the Election of Deputies to the K}?abarovsky Klray f urt1l11 ,
adopted on 27 December1995, was amended by the Duma in 1.997.to allow for the
creation of electoral districts made of non-contiguous territories in remote areas
i here indigenous peoples live. ‘
and{;;‘;: acsertlain condi%ions, thl;s ai:nendment would undoubt'edly increase t{\e
chances of indigenous peoples electing their own repres.enta.twe t? the !egxst 1:-
ture. This amendment, however, contradicted federe?l le'gnslatlon stipulating the
creation of electoral districts only in contiguous territories, and the amendment

thus had to be repealed.

Provincial and federal laws

The failure of provincial legislation to comply with federal legislation is a serious
problem that has a certain psychological impact on local legislators. If federal
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laws do not stipulate the norms necessary to make it easier to attract certain seg-
ments of the population into the political process, it is naive to expect that these
norms will appear in provincial legislation; such local attempts to draft norms
will contradict federal law and have to be repealed.

There is yet another factor that stymies provincial initiative to a certain de-
gree: the shortcomings of federal legislation. It is no secret that there are different
federal laws regulating one and the same activity, and in different ways. This is
also the case with legislation on numerically small indigenous peoples. Various
examples have been mentioned in the past and I will refrain from repeating them
here.

One serious concern is the attitude of certain political forces in the govern-
ment and in the presidential apparatus towards the legislative needs of indige-
nous peoples of the Russian Federation. It is clear that some openly refuse to
advance this area of Russian law. The State Duma had just passed a law On Ter-
ritories of Traditional Resource Use of Numerically Small Indigenous Peoples of the
North, Siberia and Far East of the Russian Federation (TTPs) when the government
forwarded its own, more acceptable version of the law. Voices speak ever more
loudly on the need to repeal the federal law On the Guarantees of the Rights of Nu-
merically Small Indigenous Peoples of the Russian Federation. If this occurs, the only
law in Russia facilitating the active participation of indigenous peoples in the
political life of the state will vanish.

The instability and unpredictability of the federal legislative process in rela-
tionship to the numerically small indigenous peoples of the North, Siberia and
the Far East can but reflect on provincial legal initiatives. Here one can observe
passivity and a clear lack of desire to “get ahead of the game”. There are, no
doubt, objective reasons. There is a reason why people say that, “those who want
to - make it happen, those who don’t - search for reasons”.

An example of making things happen is the Khanty-Mansi Autonomous
Okrug where provincial legislation requires that five of the 23 deputies elected to
the Duma are selected from a single electoral district with five at-large candi-
dates. These deputies form an Assembly of Indigenous Peoples of the North in
the Duma and the Assembly’s chairperson is deputy chairperson of the Duma.
Quotas for indigenous representatives in the legislature are established in the
Charter of the Yamalo-Nenets Autonomous Okrug and in the upper bodies of
state power in the Republic of Sakha (Yakutia).

Representation of indigenous peoples in the legislatures of the Russian Fed-
eration and in the provinces will not in and of itself solve the problem of involv-
ing indigenous peoples in the affairs of the state. Their representation in the Fed-
eral Duma will never be great. In provincial legislatures, the best that can be
hoped for is to elect two or three deputies (in autonomous okrugs representation
should, of course, be greater®) and, as such, they will of course not have a serious
impact on the decision-making process. That is why, along with directly increas-
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ing the representation of these peoples in federal and provincial state bodies of
power, other mechanisms must be found that lead to the active participation of
indigenous peoples in the political life.

International experience provides a few positive examples. Consultation
mechanisms used in many countries to resolve issues affecting the interests of
indigenous peoples are important to the future of Russia’s indigenous peoples.
Some aspects of this process are already in place in Russia. In 1994, the Sakhalin
Oblast Duma created a full-time position for a representative of the indigenous
peoples. That person is part of the Duma structure, subordinate to its leadership,
and has the right to introduce legislation. Councils of representatives of indige-
nous peoples operate, on a volunteer basis, as part of local administrations in the

Republic of Sakha (Yakutia).

A Khabarovsk Duma initiative

In November 2001, the Khabarovsk Duma adopted a law On an Authorized Repre-
sentative of Indigenous Peoples of the North in Khabarovsky Kray. This law applies to
all indigenous peoples who permanently live in traditional areas, to individuals
not belonging to indigenous peoples but who permanently live in areas of indig-
enous peoples and who carry out traditional economic functions, as well as to
indigenous peoples’ organizations, government bodies and governance bodies.

A council of authorized representatives of indigenous peoples is, by nature, a
consultative one whose functions are in many ways similar to the functions of the
Councils of National Minorities in Austria mentioned earlier. Its functions are
also similar to the Committee of the North in the 1920s and 1930s.

In accordance with Article 3 of the law, indigenous groups and organizations,
as well as citizens aged 18 years or over, can elect an authorized representative of
indigenous peoples. These representatives are empowered to represent the indig-
enous population’s interests in state bodies of power and in local governance
bodies.

Authorized representatives are elected from among the citizens of each mu-
nicipality in an area where indigenous peoples live and work; individuals repre-
sent only the interests of the municipal unit from which they are elected. Citizens’
groups of more than five people, elected bodies of indigenous peoples’ groups
and organizations, as well as the heads of municipal units, can organise a meet-
ing to elect an authorized representative.

Authorized representatives of indigenous peoples of the North from towns
and villages form a district council and, as non-paid representatives, are part of
the district executive body that addresses issues affecting their particular prov-
inces. A council chairperson, elected from among the council members, heads the
district council. District councils send their representatives to meetings of state
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bodies of power and local governance bodies, and to various hearings on issues
affecting the interests of citizens, their civil organizations and unions.

In order to protect the rights and legal interests of indigenous peoples of the
North, the governor’s office can create a council of authorized representatives.
This council is made up of representatives of the district councils of authorized
representatives. Article 4 of the law formulates the concept of authorized repre-
sentatives of indigenous peoples, of district councils and the governor’s council.
These bodies forward proposals to the kray administration and to local govern-

ance bodies:

* on the need to create territories of traditional resource use (TTPs),

* on the legal regime of these territories,

U whe'n-dec1sions are made to allow commercial exploitation of territories of
traditional resource use (TTPs).

They participate:

¢ in supervising the use of the land necessary for traditional economic ac-
tivities,

¢ in supervising compliance with environmental protection legislation dur-
ing the commercial exploitation of natural resources,

¢ inimplementing environmental and ethnic reviews (ekspertiza),

e in tender procedures issuing licenses for natural resource use in TTPs,

¢ in developing programmes and projects promoting indigenous peoples’
interests,

e in the work of committees, commissions, work groups of state bodies of
power and local governance bodies when issues affecting the interests of
indigenous peoples are being addressed.

The law on authorized representatives of indigenous peoples in Khabarovsk, in
our view, is not without its flaws. District councils of authorized representatives
and the governor’s council should, without doubt, have the right to draft legisla-
tion. It would also be extremely useful to give them the right to appeal against
orders issued by sectoral departments and other commercial structures when
such orders are at variance with the interests of the indigenous peoples.

It is still too early to judge the effectiveness of authorized representative bod-
ies. The work to establish them in Khabarovsk is not yet complete. Elections for
authorized representatives have taken place in most villages where indigenous
peoples live. District councils have been established in Ulchsky, Nanaisky,
Khabarovsky, Solnechny and Imeni Lazo Districts. The efforts to establish coun-
cils in Nikolaevsky, Ayno-Maisky, Okhotsky, Verkhne-Bureinsky and other dis-

tricts are nearing completion.
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This mechanism to involve indigenous peoples in the political life of the
province, in the decision-making process on issues affecting their future devel-
opment, is undoubtedly very promising for it assumes an active dialogue be-
tween authorities and indigenous peoples, it establishes partner relationships
and mutual understandings. But it is also clear that this form of representative
body will only have a genuine effect if it gains {egal and normative support at
federal level.

It is obvious that in order to effectively resolve the problem of the right of
numerically small indigenous peoples of the North, Siberia and the Far East to
control their own destiny and actively participate in the social and political life of
the state, a harmonious system of laws that encompasses federal, provincial and
local levels must be established. The key elements of such a system, as interna-

tional and Russian experience shows, are:

e Direct representation of indigenous peoples in legislative and executive bod-
ies at all levels;

e Separate representative bodies of indigenous peoples; . .

e Obligatory inclusion of representatives of indigenous peoples in discussions
and decision-making that affect their interests through legally authorized
consultative bodies;

¢ Co-management bodies in which state bodies of power, indigenous peoples,
comumercial entities and other stakeholders share among themselves the rights
and obligations of managing specific territories and their natural resources.

To create the basis for such a system, work must begin immediately to develop
and adopt a federal law On the Federal Representative Body ( Parliament) for Indige-
nous Peoples of the North, Siberia and the Far East. As Tunderstand the situation, the
Ministry of Justice of the Russian Federation recognizes the appropriateness of
creating such a body. The creation and functioning of the Norwegian law on
“Saami National Parliaments” should serve as a basis for this bill.

The experience of the legislature and administration of Khabarovsk, and of
several other provinces, in creating authorized representative bodies for indige-
nous peoples must be disseminated to other provinces of the Russian Federation
where indigenous peoples live. It would be expedient to adopt a federal law On
the Authorized Representative Bodies for Indigenous Peoples of the North, Siberia and
Far East in the Provinces of the Russian Federation, in order to significantly expand
the power of these authorized representatives and afford them the right to draft
legislation so as to avoid what could possibly be contradictions with federal law

and local legislation.
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The quality of Russian legisiation

A word must be said about the quality of the Russian legislation enacted to guar-
antee the rights of indigenous peoples. Our long experience of interacting with
the administrative apparatus in the provinces of the Russian Far East, with ad-
ministrations at various government levels, demonstrates an extremely low level
of understanding of human rights and of inter-ethnic relations among public of-
ficials. The fact is that it is upon these people that, in most cases, the effectiveness
of state policy on human rights and indigenous interests depends. In the light of
their significant independence from the federal center and the personal relation-
ship of one or other authority to these problems is often the determining factor.
In these conditions, the traditional Russian legal phrasing of “... it is possible to
create...” is not perceived at local level as constituting an important and obliga-
tory state task in respect of indigenous peoples.

The situation is further aggravated by the fact that federal legislation on in-
digenous peoples, as a rule, does not carry a requirement for direct action and
laws lack implementation mechanisms. Such mechanisms are developed not by
legislatures but by government bureaucrats, who are directed in their efforts by
personal biases and interests. Legislators need to pay serious attention to this
problem. Laws must be adopted that contain precise and unequivocal language
and that have clearly stated implementation mechanisms. If this is not the case,
why waste state funds on a legislative process? Laws should not be riddled with
loopholes that make them easy to manipulate. Otherwise, we end up with what
we have. Each year, the volume of legislation dedicated to the North increases
but the problems only grow worse.

Ensuring the constitutional guarantees of the rights of the numerically small
indigenous peoples is an extremely relevant issue. Here, we have in mind the
need for effective monitoring of compliance with already existing legislation. The
issue of creating a council of authorized representatives of the indigenous peo-
ples has been raised repeatedly, including in the Federal Duma, but it has yet to

be resolved.

Conclusion

In conclusion, I would like to address another important issue. The low level of
education and professional training of numerically small indigenous peoples of
the North, Siberia and the Far East explains, in part, why they are poorly repre-
sented in federal and provincial bodies of state power and administration. As a
rule, indigenous representatives hold positions that have no authority to make
decisions. In Khabarovsk, for instance, there are 79 indigenous people holding
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executive positions at various levels but only a few have decision-making au-
thority. The political weakness of peoples of the North excludes them from key
positions in the executive branches of state power.

This problem of education cannot be ignored. The education level of state
school graduates in indigenous villages and towns is indeed lower than their
urban equivalents. It must be noted that the situation is similar in Russian village
schools; ethnic background plays no role here. This can but have an impact on an
indigenous person’s options withregard to receiving a technical or higher educa-
tion. The drop-out rate among indigenous students at higher education facilities
is high, and a significant proportion of those who do receive a diploma (espe-
cially from rural technical schools) in actual fact lack the essential knowledge and
background for practical work.

Many graduates, having lived and studied in larger metropolitan areas for
five years, are imbued with a value system that is out of character with the indig-
enous population. Returning to their native villages following their studies, they
have to undergo what is in essence a second ethnic adaptation. Not everyone can
make this readjustment. This process was easier in the Soviet period when a cen-
tralized system of assigning graduates to specific villages for a prescribed period
of time was in place. There is no “guaranteed” role in the social structure to which
they return and this is a reason why educated indigenous people so often return
to metropolitan, non-indigenous areas to seek employment.

There has to be a multi-faceted approach to solving this problem. Amend-
ments to provincial charters and constitutions must be made to include quotas
for the representation of indigenous peoples at all levels of the province’s admin-
istration. Even the Russian experience shows that professionalism and ethnic
representation in the executive branch are not mutually exclusive principles. Nu-
merous examples from the recent past and present are documented. What is
needed is the political will to legislatively adopt these principles.

Asystematic government effort is needed to prepare qualified administrative
staff from among indigenous peoples. In recent decades, the government has
turned its back on this work. It would be useful, in part, to return to the experi-
ence of the 1930s, creating, as part of the Academy of Government Service, a
special department for peoples of the North that offers a two-tier course of study.
Representatives of indigenous peoples and long-time residents of Siberia and the
Far East who have a higher education and greater experience of working in the
executive branch could be sent to improve their qualifications.

The education infrastructure of the North, Siberia and the Far East must be
revisited to protect its language and cultural environment, to avoid such negative
phenomena as a second adaptation of indigenous people to their ethnic heritage,
and to reduce the outflow of educated indigenous people to large cities. The cre-

ation of provincial branches of large universities and other higher educational

3 Autonomous Okrugs were formed by Resolution of the All-
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institutions in the areas where indi
resolving this problem,

Thelre are undoubtedly other ways of solving the problem. In Khabarovsk, for
example, state school graduates in towns and villages have, in recent years, re-

ceived a higher education based o
. N a contract that specifies th,
and work in their native villages. g’ tthey must remCr]n

genous peoples live would be a good way of
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THE EXAMPLE OF SAKHA (YAKUTIA)

Dmitry N. Zakharov

T he legal status of the numerically small indigenous peoples in the Republic
of Sakha (Yakutia), along with electoral rights and the election process, are
determined and regulated by the Constitution and laws of Sakha!.

The Basic Law of Sakha states: “The People express their sovereign will
through representative bodies or indirectly” (Article 1) and: “The individual, his
rights and freedoms are supreme” (Article 2).

The Constitution of the Republic of Sakha identifies numerically small indig-
enous peoples as a special group and guarantees the survival of the indigenous
Peopies of Sakha, as well as protecting and guaranteeing their inalienable rights
(Article 42).

The law On the Legal Status of Indigenous Peoples of the North (Point 1, Article 1)
recognizes indigenous peoples in Sakha as peoples who live on the traditional
territories of their ancestors, who preserve a distinct way of life, who number less
than 50,000 and who consider thernselves independent ethnic groups. In accord-
ance with the law of Sakha, the indigenous groups on the List of Indigenous
Peoples of the North and Location of Their Villages in the Republic of Sakha
(Yakutia) are the Dolgan, Even,l 2venk, Chukchi, Yukagir and descendents of the
Russian explorers®.

The law of Sakha On the Legal Status of Indigenous Peoples of the North guaran-
tees the:

* Creation of traditional territories for indigenous peoples at a size adequate
to assure their independent development, to protect the environment and
to sustainably replenisht he natural resources consumed;

* Creation of the conditions necessary to protect the culture and the eco-
nomic, political and social development of indigerious peoples;

* Achievement of the rights of these peoples;

* Respect for the national heritage (findigenous peoples, their cultures, lan-
guages, traditions and customs, to the extent that these efforts do not con-
flict with federal, republic or international legal norms;

* Functional formation, in the prescribed manner, of social groupings of in-

digenous peoples;

Honse f,'fnc'rﬂ wm neonles i1 Yekuisk, Photo: Upge Chirmstensen

Nelemnoye Yukagir settlement. Photo. Uffe Christensen
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* Prosecution of organizations, officials or citizens that violate the rights and
legal interests of indigenous peoples.

Compliance of the Laws of the Republic of Sakha (Yakutia) with the
Federal Laws in Guaranteeing the Electoral Rights of Indigenous
Peoples of the North

The federal law On Guarantees of Rights of the Numerically Small Indigenous Peoples of
the Russian Federation (Article 13) establishes the right of provinces of the Russian
Federation to set quotas for indigenous peoples’ representation in legislative bodies
of the Russian Federation and in local govemance bodies. It follows from this that the
federation’s provinces can themselves pass appropriate laws within the framework
of the federal law On the Basis for Guaranteeing Citizens of the Russian Federation Elec-
toral Rights and the Right to Participate in Citizen Referenda.

This federal law, a basic law in the system of electoral laws of the Russian
Federation, provides citizens with basic guarantees to pursue their constitutional
right to participate in elections and in referenda in accordance with the Constitu-
tion of the Russian Federation, federal laws, provincial constitutions, the laws of
the provinces and the charters of municipalities. The key provision of this law is
that elections are to be conducted on the basis of direct universal suffrage with a
secret ballot (Point 1; Article 3).

This provision was established in the Constitution of the Republic of Sakha
and in its laws at all levels and is in full accordance with federal law. The elec-
toral process in Sakha is based on direct universal suffrage and equal representa-
tion, with open nomination of candidates and a secret ballot (Point 1; Article 93,
Constitution of the Republic of Sakha).

According to the law On the Election of Peoples’ Deputies for the Republic of Sakha
(Yakutia), deputies in Sakha are elected by citizens of the Russian Federation, per-
manently or temporarily residing in Sakha, and who are eligible to vote, based on
direct universal suffrage and a secret ballot (Point 1; Article 2).

The law On the Election of Deputies for Local Representative Bodies and Local Ad-
ministration Heads (Article 1) and the law On the Election of People’s Deputies to
Local Government Bodies in the Republic of Sakha (Yakutia) (Point 1; Article 8) state
that elections are carried out in Sakha on the basis of direct universal suffrage and
a secret ballot.

The federal law On the Basis for Guaranteeing Citizens of the Russian Federation
Electoral Rights and the Right to Participate in Citizen Referenda does not contain
special provisions specifying the opportunity to establish, through provincial
laws, quotas for representation of indigenous peoples in provincial legislative
bodies or in local government bodies. But, in accordance with Article 1, Point 3 of

the same law, the laws of the federation’s provinces can establish additional guar-
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antees of the electoral rights of citizens, although the law does not name these
guarantees.

One guarantee of the electoral rights of indigenous peoples created by the
Constitution of Sakha is the provision that, in areas where indigenous peoples
live, electoral districts with a smaller number of electors can be formed (Article
93, Point 2). This is in accordance with the federal law on the procedure for creat-
ing electoral districts. In creating an electoral district on a specific territory of the
Russian Federation, the allowable deviation from the accepted minimum number
of voters necessary to form such a district can be lower than the stated limits, but
by no more than 30 percent’.

In accordance with Article 12 of the law of Sakha On the Election of People’s
Deputies to Local Government Bodies in the Republic of Sakha (Yakutia), when forming
an electoral district in areas where indigenous peoples live, a deviation of up to
30% from the number of voters necessary to form a district is possible; the gen-
eral rule is 10-15%.

To ensure constitutional rights, including the legal guarantees underlying the
electoral rights of citizens, the laws Sakha, in accordance with Point 10, Article 65
of the federal law on electoral rights, specify a procedure to allow for voting in
instances when voters (from among indigenous peoples) are located in remote
and difficult to access locations (Articles 61 and 63). The law of Sakha dated
14.10.2002, No. 430-II On the List of Remote and Difficult to Access Locations in the
Republic of Sakha (Yakutia) establishes the criteria for remote and difficult to access
locations in Sakha. The criteria are a lack of year-round road and water transpor-
tation, the presence of natural barriers in terms of changing from one form of
land transportation to another, and the absence of certified landing fields for avi-
ation, as well as extreme remoteness from district centers (Article 1).

Article 43 of the Constitution of Sakha affirms the right of indigenous peoples
to create national-territorial districts in the areas in which they live. In accordance
with the law On the Status of National Administrative-Territorial Units in Locations
(Territories) of Numerically Small Indigenous Peoples of the North of the Republic of
Sakha (Yakutia), an administrative-territorial district that is part of Sakha and that
has been given the status of “national”, with the goal of protecting and preserv-
ing the land base and the rights to traditional resource use, to national economic

activities, the renewal of national culture and language, the gratification of spir-
itual needs and the creation of the conditions for the socio-economic develop-
ment of indigenous peoples in areas where they live in close proximity to one
another, is considered a national district. A national village (nasleg) is an admin-
istrative-territorial unit that forms part of Sakha. The Eveno-Bytantaisky District
(ulus) and 27 villages (nasleg) carry the status of “national”.

According to Article 52 of the Constitution of the Republic of Sakha (Yakutia),
the State Council (Il Tumen) consists of 70 elected deputies from territorial dis-
tricts (okrug), 12 of whom are elected from electoral districts known as Arctic or
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national (indigenous) districts (ulus): Verkhoyansky, Kobyaisky, Oimyakonsky,
Tompongky, Ust-Maisky, Ust-Yansky, Bulunsky, Olymo-Indigirsky, Kolymsky,
Al.a7er|qu Severrvi amr-l Evensky.

A series of laws has been adopted in Sakha that stipulates the establishment

of quotas for representatives of indigenous peoples in upper state administrative
bodies, in local representative bodies and in the local administration. The faw On
the Legal Status of Numerically Small Indigenous Peoples of the North specifies a right
(Article 7) to quota representation in upper state administrative bodies of the
Republic, in local representative bodies and in the local administration. Accord-
ing to the law On the Status of National Adwinistrative-Territorial Units in Locations
(Territories) of Numerically Small Indigerous Peoples of the Republic of Sakha (Yakutia)
a natioryaldistrict (xlus) has a queta in the State Council Il Tumnen and the na-
tional village in turn has a quota in the national district (i/us) council of deputies
(Article 7, Point L).

A respective law of Sakha also establishes that the makeup of the ulus council
will comprise at least one-third of deputies from among indigenous peoples (Ar-
ticle 10, Point 3). Unfortunately, these norms are only of a declarative nature.

The laws of Sakha that determine the legal status of indigenous peoples are
not relevant to the laws that regulate the procedure for calling and holding elec-
tions to republic, local state bodies of power and local governance bodies

The laws that establish the rights of citizens of Sakhia to elect and be elected do not
stipulate additional guarantees of electoral rights in the form of establishing quotas for
indigenous peoples in representative boclies of state powet -and local governance.

The electoral laws of Sakha do not contradict the federal law on electoral
rights, which requires direct action. But provincial legislation has not, or has not
wanted to establish, additional guarantees stipulated by this law, including those
based on quotas.

The State Council Il Tumen, when elections are called, and the Central Elec-
tion Commission of the Republic of Sakha (Yakutia) during preparations for and

during the holding of elections, are guided by the Constitution of the Russian
Federation and the Constitution of the Republic of Sakha (Yakutia), by the fed-
erallaw on electoral rights, and by the fullowmﬁ laws of Sakha:

On the Election of the Peoples® Deputies for the Republic of Sakha (Yakutia),
On the Election of Deputies for Local Representative Bodies and Local Administration

Head's,
On the Election of Deputies for Representative Bodies of Local Government for the Re-

public of Sakha (Yakutia),

that is, by those laws that do not directly refer to providing a quota for repre-
sentatives of indigenous peaples in upper state administrative agencies, in local
rebresentative b@daes and jn the local administration.
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* A general meeting (shakhadzhiba) of the people of the Suktul, consisting of
the adults of the given municipality. The general meeting (shakhadzhiba):

o Makes decisions on plans for socio-economic, cultural and ethnic de-
velopment;

o Approves the report of the leader (anidzha) on the activities of the ex-
ecutive body of the local governance body for the financial year;

o Determines levels and types of expenses, the conditions and procedure
for distributing income;

o Sets the boundaries of clan, family and individual territories;

o Examines issues of cooperation and mutual relations with the adminis-
tration of the district (ulus), with indigenous communities (obshinas)
and with enterprises;

o Elects delegates to the Big Meeting or Congress (chomosolgodzhil), to the
audit commission and to other local governance bodies.

® Aleader (anidzha) of the Suktul - an elected head of an executive body;
® Alocal governance body that:

o Organizes economic activities on the territory of the Suktul;

o Represents the Suktul in the government and in other organizations;

o Decides issues of cooperation with state enterprises, and other legal
and physical entities;

o Manages the implementation of socio-economic, cultural and ethnic
development programs;

o Creates enterprises, associations and other collectives;

o Makes contracts with legal and physical entities, including foreign enti-
ties;

o Manages finances and credit;

o Organises the general meeting and commissions of the Suktul Coun-
cil;

o Provides Quarterly reports on its activities to the Suktul Council.

The leader (anidzha) of the Suktul, in accordance with the charter of the munici-
pality, is directly responsible to the people and to the representative body of the
local governance body, the Suktul Council. The establishment of Suktul bodies is

determined in the charter of the municipality.

Responsibility of the deputies to their electors

Mutual relations between deputies and their electors in Sakha are regulated leg-
islatively. In accordance with Article 6 of the law On the Status of a Deputy of the
State Council (Il Tumen), a deputy maintains contact with the electors of his/her
district, is responsible and accountable to them. In accordance with legal proce-
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dures, a deputy that does not warrant the confidence of the electors can be re-
called. A deputy must report to the electors of his/her district on his/her activi-
ties and on the work of the State Council (Il Tumen) at least once a year. Local
authorities must provide whatever necessary for a deputy to make reports, and
hold receptions and meetings with district electors.

Article 8 of the law On the Status of a Deputy for the District (Ulus), Municipal
(Cities of Republic Significance) Councils in the Republic of Sakha (Yakutia) states that
a deputy of the Council must:

* Maintain contact with their electors;

* Take measures to assure the rights, freedoms and legal interests of their
electors;

Consider suggestions, complaints and notices submitted by electors;

Assist in the appropriate and timely execution of the substance of electors’
questions;

* Hold public consultations with citizens;
* Monitor public opinion.

A deputy informs the electorate of his activities during meetings with them, as
well as through the mass media. A deputy of the Council interacts with local ex-
ecutive bodies of state power, with local governance bodies, with other deputies
of the State Council (Il Tumen), with the local structures of political parties and
with other public organizations.

Atrticle 5 of the law On the Status of a Deputy in a Representative Body of a Local
Governance Body of the Republic of Sakha (Yakutia) establishes that a deputy is re-
sponsible to his/her electors. A deputy that does not execute, or ineffectively
executes, his/her obligations, who violates the Constitution and laws of the Re-
public, the Constitution and laws of the Russian Federation or the charter of mu-
nicipalities can be recalled by the electors of the corresponding electoral district.
The recall mechanism for deputies is regulated by this law and by the charter of
a municipality.

Prospects for Developing Representative Bodies for Indigenous
Peoples in the Republic of Sakha (Yakutia)

At sessions of the Parliament of Sakha, peoples’ deputies to the Second Convoca-
tion of the House of Representatives for the State Council (Il Tumen) (1997-2002)
from among indigenous peoples repeatedly raised the question of the advisabil-
ity of amending the law On the Elections of the Peoples” Deputies for the Republic of
Sakha (Yakutia) in order to introduce amendments establishing quotas for indig-
enous peoples in the legislative body of the Republic. An opinion was expressed
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that these amendments were essential to more effectively take account of the in-
terests of indigenous peoples, to include this group of citizens in the composition
of a legislative body and to ensure their involvement in its activities.
The peoples’ deputies of Sakha consulted with their colleagues from other
provinces of the Russian Federation, with scholars and legal experts, with mem-
bers of the Central Election Commission of the Russian Federation and the Cen-
tral Election Commission of the Republic of Sakha (Yakutia). During the consul-
tations with members of the Central Election Commission of the Russian Federa-
tion, the parties came to the conclusion that the time had arrived to immediately
resolve the issue of a lack of clarity in the provisions of the laws of Sakha estab-
lishing the legal status of indigenous peoples, and in the laws of Sakha regulating
the electoral process and, in part, the law that calls for quota representation of
indigenous peoples in the legislative (representative) bodies of state power of
Sakha and local governance bodies.
Members of the Central Election Commission of the Russian Federation, dur-
ing an unofficial meeting with deputies from Sakha, proposed that new ways of
implementing the voting rights of indigenous peoples should be sought, using
the examples of the Khanty-Mansi and the Yamalo-Nenets Autonomous Okrugs.
One suggestion made by the Central Election Commission of the Russian Federa-
tion was to adopt appropriate amendments to the electoral laws of Sakha as part
of the federal law on electoral rights. All attempts to draw on the legislative ex-
perience of these Autonomous Okrugs with regard to electoral reform have met
with little understanding on the part of most deputies and have frequently met
with aggressive resistance in the Parliament of Sakha.
On December 29, 2002, elections for the State Council (Il Tumen) and for local
representative bodies were held in Sakha. Three deputies from among the indig-
enous peoples were elected to the Third Convocation of the State Council 11 Tu-
men:
* Andrei Arkadevich Illarionov (Evenk) from Belozersky Electoral District
No. 13, Yakutsk;

¢ Ekaterina Alekseevna Portnyagina (Evenk) from Verkhoyansky Electoral
District No. 59, Verkhoyanskii Ulus;

® Andrei Vasilevich Krivoshapkin (Even) from Evensky Electoral District
No. 70, Eveno-Bytantaiskii National Ulus

More than half of the re-elected deputies to the Third Convocation of the State
Council (Il Tumen) (37 people) represent industrial concerns; many are the man-
aging directors of companies. 14 deputies represent ALROSA (diamonds), six —
the oil/gas industry, three - Yakut Coal, and five are from the energy sector. Not
without reason does the republic’s mass media call the Third Convocation of the
State Council Il Tumen a “parliament of heads of industry”.
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Given the current legislative composition, the prospect of introducing elec-
toral reform in Sakha that includes a quota system for representatives of indige-
nous peoples in legislative bodies of state power and local governance bodies is
dim. The search, both in Sakha and in other areas, for ways of resolving this elec-
toral reform problem now dates back ten years.

Will i.ndus.trial.groups move to strengthen the representation of indigenous
peoples in legislative bodies of state power and in local governance bodies?
The answer to this question is obvious. d
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INDIGENOUS SELF-GOVERNMENT AND POLITICAL
INSTITUTIONS IN ALASKA

Gordon L. Pullar

laska’s indigenous people have endured the impacts of colonialism twice

over, first on the part of Russia and then the United States. This unique his-
tory has had a tremendous influence and impact on how Alaska Natives' gov-
erned themselves in the past and how they govern themselves today. This is a
story of endurance and self-preservation. There have been many changes and yet
Alaska Natives have found ways to survive and maintain methods of governing
themselves even when it meant altering their governing institutions. Over the
past 80 years, Alaska Natives have actively participated in the overall governing
of Alaska by joining the mainstream system and seeking and achieving election
to the Alaska Legislature. In 2002, an Alaska Native was elected to the position of
lieutenant governor?, making him the first Alaska Native to be elected to a
statewide position. It is apparent that Alaska Natives will continue to use the re-
sources available and make any adaptations to the political systems that may be
necessary to ensure their survival.

Historical Background

The Russian Period

According to archaeological evidence, indigenous peoples have occupied Alaska
for at least 12,000 to 14,000 years (Turner 1988:115, Crowell 1988:131). The barely
250 years since the arrival of the first Europeans in the form of Russian fur traders
pales beside these millennia of cultural development. Before the first Russian
contact, it is estimated that there were over 75,000 indigenous people living in
Alaska, speaking more than 20 different languages (Fienup Riordan 1992:2). We
will most likely never have a clear or complete picture of the governmental struc-
tures that were in place prior to the Russian occupation. We must assume, how-
ever, that in order to effectively function in the sometimes harsh climate of the
north, indigenous peoples had their own ways and methods of governing them-

selves (Pullar 1997:51).

INDIGENOUS SELF-GOVERNMENT AND POUTICAL INSTITUTIONS IN ALASKA
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The period of Russian occupation began at different times for different areas
of the southern and south-eastern regions of Alaska. The first Russian ship, cap-
tained by the Dane Vitus Bering, arrived in Alaska in 1741 (Naske and Slotnick
1979:27). It was not until the 1760s, however, that the Russian fur traders took
firm control of the Aleutian Islands and their indigenous residents, the Unangan®
(Aleuts) (Naske and Slotnick 1979:31-32). The heavy-handed rule and atrocities
committed by these fur traders undoubtedly greatly reduced the effectiveness of
self-government for the Unangan.

In 1784, the Russian fur traders, led by Gregorii Shelikhov, conquered Kodiak
Island and the surrounding area, which was the homeland of the Sugpiat® (Black
1992) The Russians ruled the Sugpiat in much the same way as they ruled the
Unangan and, once again, indigenous self-government suffered. Shortly thereaf-
ter, Shelikhov expanded his rule to the Tanaina Athabascan Indians of south-cen-
tral Alaska (Fall 1987:15). After some bloody encounters, the Russians were able
to subdue the Tlingit Indians in south-east Alaska in 1804 (Naske and Slotnick
1979:42-43). The Russians did establish some trading posts and other forms of
presence among the Yupiks of south-western Alaska, the Athabascans of interior
Alaska and some of the Inupiat of north-west Alaska but never achieved the kind
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of control they had in the more southern regions (Fedorova 1973:129) Because of
their superior firepower, in the form of muskets and cannons, the Russians were
able to rule Alaska’s indigenous people despite their own numbers in Alaska
never reaching more than about 800 (Fedorova 1973:11). The Russians had little,
if any, contact with the Inupiat of the Arctic slope.

The American Period and Assimilation

The transfer of occupation rights over Alaska from Russia to the United States in
1867 brought with it a new set of government models and influences that would
change the way Alaska Natives governed themselves forever. At first there was
little American influence, as the United States seemed ill-prepared to take over
management of Alaska (Naske and Slotnick 1979:57). The United States was in
the early recovery years following the American Civil War and Alaska was a dis-
tant land unknown to most Americans (Naske and Slotnick 1979:57). In the year
after the U.S. took over Alaska, there were only 150 Americans in all of Alaska
(Case and Voluck 2001:47).

Political scientist Fae Korsmo described the American rule of Alaska and its

indigenous peoples in the years following the takeover:

Immediately after the 1867 Treaty of Cession, the United States occupied Alaska
militarily, using both the army and navy. The 1884 Organic Act ended military
rule in Alaska and made Alaska a customs district governed by several federal of-
ficials. The Second Organic Act of 1912 made Alaska into a territory of the United
States and provided for a legislature. . . .With regard to Native rights, US rule
consisted of a mixture of neglect, assimilation and segregation (1994:87).

In the Treaty of Cession between the U.S. and Russia, however, a clause makes
reference to Alaska Natives. It states that the “inhabitants of the ceded territory”
can either return to Russia or become American citizens, with the exception of the
“uncivilized tribes” (Case and Voluck 2001:378). The treaty said that, “The un-
civilized tribes will be subject to such laws and regulations as the United States
may, from time to time, adopt in regard to aboriginal tribes of that country” (Case
and Voluck 2001:46). This clause implies that the indigenous people of Alaska
had a status with the U.S. government that was similar to the Indian tribes in the
contiguous United States.

In 1871, just four years after the U.S. took control of Alaska, the U.S. Senate
ended treaty making with the Indian tribes (Getches, Rosenfelt and Wilkinson
1979:67-68). This act marked the beginning of the long period of assimilationist
policy that the U.S. government maintained towards Native Americans (Getches,
Rosenfelt and Wilkinson 1979:67-68). While there were undoubtedly no indige-
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nous people in Alaska thinking about this action, or even aware of it, it was im-
portant as it meant that there would be no treaties between indigenous tribes in
Alaska and the U.S. govermunent. It would be many years before anyone even
posed the question of what the legal and political relationship between Alaska
Natives and the American govemment was.

It was not until several years after the United States officially took control of
Alaska that significant numbers of Americans began to arrive. These were first
opportunists, usually men seeking wealth through furs, gold and fish. Among
these were the missionaries who came with the stated goal of “civilizing” the
Alaska Natives. In 1886 Sheldon Jackson, a Presbyterian missionary, was ap-
pointed U.S. Agent for Education for Alaska. His job was to establish a Western
education system for Alaska Natives. Because he was simultaneously drawing
salaries from both his church and the U.S. government, he set about establishing
schools for Alaska Natives that were Christian in nature. He also began a board-
ing school system and established what he termed “industrial schools”. It was his
goal to bring the brightest indigenous students from their villages to these schools
in order to learn Western-style trades such as carpentry. His theory was that, after
being trained in a trade, the Alaska Natives would return to their villages and
convince others to give up their indigenous ways and learn Western trades as
well. This practice would have had a negative impact on indigenous self-govern-
ance as the young leaders were being taken from their communities and taught
that their own values and practices were uncivilized. The policy of assimilation
thus had a detrimental effect on indigenous self-governance in Alaska. Of course,
there were other negative impacts of the American education system imposed on
Alaska Natives during this time period, most notably the ban on the use of Na-
tive languages in the school system (Fienup-Riordan 1992:7).

The Indigenous Political Movement
Alaska Natives and the Alaska Legislature

William L. Paul, a Tlingit Indian attorney, became the first Alaska Native elected
to the Alaska Territorial Legislature in 1924 (Naske and Slotnick 1979:203; Armold
1976:85; Mitchell 2002:12). Paul had been active politically through the Alaska
Native Brotherhood, founded in 1912, in fighting for Native rights, especially the
right to vote (Amold 1976:85). This was a slow beginning for Alaska Natives
serving in the Alaska Legislature. It would be another 20 years before two more
Alaska Natives, Tlingits Frank Peratrovich and Andrew Hope, were elected in
1944 (Naske and Slotnick 1979:203). By 1952 seven Alaska Natives were serving
in the Alaska Legislature (Naske and Slotnick 1979:203). When Alaska became a
state in 1959, ten of the 60 members of the first Alaska State Legislature were
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Alaska Natives (Mitchell 2002:12). While the number may have vacillated over
the years, it is only slightly more today than in 1959 as there are now 11 Alaska
Natives in the twenty-third Alaska State Legislature that first sat in 2003.

There were years when the Alaska Natives in the Alaska State Legislature
held considerable power through the Bush Caucus® of the 1970s and 1980s. Most
members of the Bush Caucus were members of the Democratic Party, which was
the majority party in the legislature at that time. With the increase in Alaska’s
population taking place mostly in urban areas and being largely non-indigenous
people from outside Alaska, the rural legislature members do not have the power
and influence they once had. The majority political party in the Alaska State Legis-
lature is now the Republican Party, which holds considerable power and controls a
large majority of the seats. The overall party affiliations of the Alaska Natives in the
legislature have also shifted over the years. Until recently, it was somewhat unu-
sual for an Alaska Native legislator to be a member of the Republican Party. Now
there are three, with a fourth who has joined a coalition with the Republicans. In
the last legislature there were five Alaska Native Republicans serving.

While there have been numerous Alaska Natives who have had very success-
ful mainstream political careers and a number who have run for statewide and
national office, it was not until the 2002 elections that an Alaska Native was elect-
ed to a statewide office. Loren Leman, a Sugpiaq from the village of Ninilchik,
was elected lieutenant governor. Leman was elected and served in the Alaska
State Legislature for five terms but was not known for being pro-Native in his
political position. He is a member of the Republican Party and is considered very
conservative politically. Perhaps for this reason, his “Nativeness” is seldom men-

tioned either inside or outside the Alaska Native community.

Who is an Alaska Native?

At the root of any discussion of Alaska Native cultures, political issues or self-
government in Alaska is the question, “Who is an Alaska Native?” This issue
comes up in reference to Alaska’s new Lieutenant Governor, Loren Leman. Be-
cause his political views are often at odds with those of the majority of Alaska
Natives, he is not generally considered a member. His village of Ninilchik was
established as a retirement colony for Russian fur traders and their Sugpiaq wives
in around 1840 (Arndt 1996:242). The following generations generally recognized
themselves by their dual heritage, often using the self-designation of “Russian-
Aleut”. But there were others that preferred only “Russian” as an identification.
The current residents of Ninilchik consider themselves Alutiigs (Sugpiags) and
trace their kinship ties to Kodiak Island (Jackinsky 2001:96). The “legal” Alaska
Natives® who had previously self-identified as “Russian-Aleut” or “Russian”
and who enrolled under the Alaska Native Claims Settlement Act were met with
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resentment and anger from many indigenous people, who felt they had always
identified as Alaska Native or, more specifically, as a member of a particular Na-
tive ethnic or cultural group (Pullar 2001:73-74 and 1996:31-33). There continue to
be those Alaska Natives who accuse other Alaska Natives of “not being a Native
until 1971” (when the Alaska Native Claims Settlement Act was passed) or calling
them “land claims Natives”. There is an even more specific label of “Ninilchik
Natives”, which is considered to be derogatory and implying that Natives from
Ninilchik are not legitimately Native or that they are Natives who had previ-
ously refused to acknowledge their Native heritage.

When the Alaska Native Claims Settlement Act was passed in 1971, any person
who could prove one-quarter Native blood quantum was eligible to enroll and
become a shareholder in the Native corporation for their geographic region es-
tablished under the Act. Most of the people from Ninilchik were thus eligible to
enroll and became shareholders in the corporation, Cook Inlet Region, Inc. They
were then legally Alaska Natives in the eyes of the U.S. government and the cor-
poration. Ninilchik also has a tribal government that is officially recognized by
the U.S. government as an Alaska Native tribe. The enrolled members of the tribe
are also legally considered Alaska Natives by the U.S. government.

Because there are many different markers for identifying an Alaska Native,
individuals will undoubtedly continue to have varying opinions as to who is a
Native and who is not. Some of these markers are knowledge of language, knowl-
edge of traditions, residency, blood quantum and physical appearance. Locally,
most Alaska Native groups accept either formally or informally who a Native is
on the basis of family kinship ties (Pullar 2001:94-95).

The Indian Reorganization Act (IRA)

In 1934 the U.S. Congress enacted the Indian Reorganization Act (IRA), a law that
signaled the end of the assimilationist policy of allotment that had been so dam-
aging to tribes in the contiguous United States. Under the IRA, tribes could reor-
ganize their tribal governments and take greater control of their own affairs. The
Act, however, did not apply to Alaska Natives as it was originally written (Case
and Voluck 2002:380). In the immediate aftermath of the IRA, the federal Bureau
of Indian Affairs’ surveyed fifty Alaska Native villages to determine their form of
government organizations (Case and Voluck 2002:381). By this time, it appeared
that most Alaska Native villages had forms of self-government that were a mix-
ture of what their traditional government forms looked like combined with more
Western-influenced forms (Case and Voluck 2001:381). The most common weak-
ness, as perceived by the govermments, was a lack of “legal authority” to enforce
ordinances and other local laws (Case and Voluck 2002:381).
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In 1936 the Indian Reorganization Act was amended to include Alaska Native
villages and provided the authority for them to “reorganize themselves for gov-
ernmental and business purposes based on ‘a common bond of occupation, or
association, or residence within a well-defined neighborhood, community or ru-
ral district’” (Case and Voluck 2002:381-382).

Another provision of the IRA Alaska amendments was that the Secretary of
the Interior® was authorized to create new Alaska Native reservations on land
occupied by Alaska Natives (Case and Voluck 2002:382). Under these 1936
amendments to the IRA, 69 villages were reorganized under federally approved
constitutions and six IRA reservations were established (Case and Voluck
2002:382). To be eligible to organize under the Act, Congress required a group of
Alaska Natives to have a “common bond of occupation, or association, or resi-
dence within a well-defined neighborhood, community or rural district” (Berger
1985: 140-141). An important part of the law was the authorization for the vil-

lages to adopt constitutions that contained federally approved corporate charters
allowing the villages to take advantage of the IRA business loan provisions (Case
and Voluck 2002:382).

The Indian Reorganization Act was specifically enacted to reverse the federal
Indian policy of allotment that had taken vast amounts of land from tribal control
and greatly diminished the effectiveness of tribal governments (Case and Voluck
2002:383). According to Indian rights attorneys David Case and David Voluck,

...tribes were permitted to adopt federally approved constitutions which, in addi-
tion to their existing powers of self-government, also (1) prevented disposition of
tribal assets without tribal consent; (2) entitled the tribe to hire attorneys with
limited federal oversight, and (3) authorized tribes to negotiate with federal, state,
and local governments (2002:383).

While the IRA was undoubtedly a positive piece of legislation in t.erms of strength-
ening indigenous self-governance in Alaska, it was still heavily mfhien?ed by ths
U.S. government. For example, the tribal constitutions were often }_ooﬂer pla.te.
forms produced by the federal Bureau of Indian Affairs and thus did not origi-
nate from the tribes themselves. Their approval was then required by the federal
Secretary of the Interior, again taking away some of the independence of the
tribes in their quest for self-government. _

While reorganizing under the Indian Reorganization Act prov.ldef:l a sense of
validity for those Alaska Native villages that chose that route, it did not ma‘ke
those villages more legitimate tribes than the villages that chose not tf’ organize
under the IRA (Case and Voluck 2002:383). Just as there are many tnbgs 1{1 the
contiguous United States that chose not to organize under the IRA, a majority of
Alaska Native villages chose not to adopt IRA constitutions (Case and Voluck

2002:383).
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The issue of legitimacy of Alaska Native tribes, even within the indigenous
community in Alaska, had become an issue by the 1980s. Those tribes that had
adopted IRA constitutions often claimed to have more legitimacy and more au-
thority then those that had not. In some cases, however, those villages that did
not adopt IRA constitutions claimed to be more legitimate than the IRA govern-
ments and the term “traditional councils” became the most common way of dis-
tinguishing them from IRA councils. Their claim was that they were operating
under traditional law and had not been “created” by an Act of the U.S. Congress.
The fact is, however, that both types maintained their political status as tribes and
their distinct and unique relationship with the U.S. government (Case and Voluck
2002:384). There are two ironies in these distinctions. One is that the IRA tribal
governments were indeed formed pursuant to an Act of the U.S. Congress and
had to conform to the provisions of that law. The other is that the “traditional”
tribal governments of the late twentieth century were not exactly traditional. In
order to receive government funding, services and programs, villages needed to
set up a form of tribal government that the federal Bureau of Indian Affairs could
understand and interact with. Tribal government structures for the “traditional”
governments thus looked very much like the IRA governments, with constitu-
tions and bylaws and an elected tribal council. This new form usually replaced
the truly traditional forms of indigenous goverrunents, even if there was often a
cultural influence over the tribal councils.

The Alaska Natiwe Claims Settlement Act of 1971 (ANCSA)

During the 1960s, Alaska Natives began in earnest to seek a settlement of abo-
riginal land claims. A series of Alaska Native associations were formed through-
out Alaska with the main purpose of pursuing this aim. As a result, the first bill
to settle these claims was introduced in the U.S. Congress in 1967 (Arnold 1975:97).
A new type of Alaska Native leader emerged from this effort, known as a “land
claims leader” or sometimes a “statewide Alaska Native leader”.

The Alaska Native leaders involved in pursuing this settlement with the U.S.
Congress were more likely to be urban-based than come from a traditional back-
ground. Most of these leaders were likely to have had at least some higher educa-
tion. Most were also quite acculturated to Western culture. It appears that the
Alaska Native tribal governments did not actively participate in this movement.
It seems apparent that, had the leadership been made up of more traditional peo-
ple from the tribal villages, the settlement would have been different. Or perhaps
it would not have taken place at all. It seems clear, however, that many if not most
traditional people living in remote communities not only were not involved but
also may not even have been aware that settlement negotiations were taking
place on their behalf.
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Declaring that there was “an immediate need for a fair and just settlement of
all claims by Natives and Native groups in Alaska, based on aboriginal title”,
Congress passed the Alaska Native Claims Settlement Act (ANCSA) on December
18, 1971 (U.S. Public Law 92-203). The settlement included the transfer of title to
44 million acres of land and a cash payment of $962.5 million for lands lost
(Korsmo 1994:91). The Alaska Native Claims Settlement Act was different from any
other agreement Native Americans had made with the U.S. government in that
the settlement bypassed the tribal governments and required “the Natives to set
up village and regional corporations to obtain title to the land”(Berger 1985:6).

ANCSA required the regional Native associations, most of which had been
established expressly for the purposes of pursuing a land claims settlement, to
establish for-profit business corporations to receive the settlement (U.S. Public
Law 92-203, Section 7). The new regional corporations were to represent twelve
geographic regions of Alaska “with each region composed as far as practicable of
Natives having a common heritage and sharing common interests” (U.S. Public
Law 92-203, Section 7).

According to Thomas Berger, a Canadian jurist who studied the impact of
ANCSA, “Many Alaska Natives simply do not accept ANCSA because it was,
they believe, imposed on them by Congress. They think now that their tradi-
tional tribal governments were the only appropriate bodies to make these deci-
sions, and Congress never consulted with tribal governments” (1985:119). Berger
concluded that, “When Congress enacted ANCSA, it considered tribal govern-
ments an impediment to assimilation” (1985:6).

The leadership of the newly formed Alaska Native for-profit corporations was
generally made up of the same individuals that had worked on securing the set-
tlement from Congress. Although they did not have many financial resources
while working toward the settlement, once the settlement was made, the corpo-
rations established and the cash settlement received, there were considerable fi-
nancial resources within the corporations. High salaries were common. There
was a significant problem, however. These leaders were generally politicians, not
business people. In many cases the corporations did not do well and lost consid-
erable amounts of money. This made it necessary to reevaluate what types of
skills were required to successfully manage business corporations, and many
changes were made.

Today the Alaska Nativeregional corporations are very important to the econ-
omy of Alaska. Some have done far better than others, however. There are a vari-
ety of reasons for this discrepancy. One has to do with natural resources. While

the Act did provide a requirement for the sharing of revenues among the corpo-
rations from the sale of natural resources, the corporations with the most natural

resources clearly have more assets and a greater probability of financial suc-

cess.’
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The Alaska Federation of Natives (AFN)

The Alaska Native leaders that were pursuing a land claims movement in the
1960s established the first statewide Alaska Native organization in 1966, called
the Alaska Federation of Natives, to work towards this effort (Arnold 1976:97;
Korsmo 1994:91; Mitchell 2001:12). The organization’s first board of directors
consisted of 22 Alaska Native men and no women (Arnold 1976:337). Nearly all
came from cities or regional hubs (Armold 1976:337). The Alaska Federation of
Natives was formed on the basis of a Western model of organization, with a
membership of regional Alaska Native associations also formed along Western
lines. When the land claims Act was passed in 1971, these 12 associations were
designated in the Act and charged with the responsibility of forming for-profit
business corporations that would in turn receive the title to the land and cash that
would make up the settlement (Pullar 1997:57-58).
The Alaska Federation of Natives became a powerful political force as the

Alaska Native land claims movement evolved throughout the 1960s. After the
Act was passed in 1971, this power even increased as the newly formed regional
Alaska Native corporations that made up the AFN were significant participants
in the Alaskan economy. As the largest private landholders in Alaska, and with
the influx of cash from the settlement, the corporations could command consid-
erable respect from the state and federal governments as well as the non-Native
residents of Alaska. The corporations’ representative on many issues was their
organization, the Alaska Federation of Natives. This power and respect contin-
ued through the 1980s as AFN pursued Congressional amendments to ANCSA
that would eliminate the damaging 20-year time schedule ANCSA was on. As the
law was passed in 1971, it provided that in 20 years all Alaska Native corpora-

tion-owned land could be taxed by state and local governments and that Alaska

Native corporate shareholders could sell their shares. The possible impact of this

would have been that the corporations would lose the land through an inability

to pay taxes on land that was not generating revenues and that Alaska Native

shareholders in need of money might sell their Native corporation shares, thus
allowing the corporations to be taken over by non-Native outside interests.
Largely as a result of AFN lobbying, Congress passed amendments in 1988 re-
moving these clauses.

The passage of the amendments to the Alaska Native Claims Settlement Act may
have been the last demonstration of real power and influence by the Alaska Fed-
eration of Natives. By this time, many of the corporations were powerful in their
own right and were dealing with Congress on many issues unique to their areas.
The political power of the individual corporations diminished the need for a
powerful statewide Alaska Native organization. AFN continued, however, and
operates today. Its annual convention held in October of each year is by far the
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largest gathering of Alaska Natives in the state. The convention provides a forum
for discussing issues that impact on Alaska Natives and their communities and a
mechanism for passing resolutions in line with Alaska Native positions on these
issues. The conventions are also considered important social events at which
Alaska Natives from across Alaska and from different Native cultures can come
together.

It was not until several years after the land claims were officially settled with
the U.S. through the congressional passage of the Alaska Native Claims Settlement
Act in 1971 that it was realized that the Act had actually separated the ownership
of the land from the tribal governments by stipulating that legal title to the land
was to be conferred on Alaska Native business corporations. The cash payment
of $962.5 million for lands lost actually amounted to about three dollars per acre
(Berger 1985:20).

The Alaska Native Claims Settlement Act abolished the aboriginal hunting and
fishing rights of Alaska Natives (Korsmo 1994:92). This loss continues to haunt
Alaska Natives as they struggle to maintain subsistence rights that were spelled
out in the Alaska National Interest Lands Conservation Act of 1980. Under this Act
“rural residents,” not Alaska Natives, were given a preference in the taking of
fish and game in Alaska during times of shortage (Korsmo 1994:97; Alaska Na-
tives Commission Volume II 1994:57). The State of Alaska Supreme Court ruled
that a state law passed by the legislature to bring the state into compliance with
the federal law was unconstitutional (Korsmo 1994:98). This stalemate between
conflicting state and federal laws has resulted in the federal government taking
over fish and game management on federal lands in Alaska.

Contemporary Alaska Native Organizations

There has been a proliferation of formal organizations in Alaska, usually referred
to as “Alaska Native organizations”. In most cases, however, they are “Alaska
Native organizations” because they are controlled by Alaska Natives and not
because of any traditional structure or way of operating. These organizations,
established by Alaska Natives under Western laws and regulations for a variety
of purposes, are described as a “non-system” by attorney David Case (1984:371).
Some were established in the early twentieth century while others came much
later.

One of the first Western style organizations formed by Alaska Natives was the
Alaska Native Brotherhood, founded in Sitka in 1912 by a group of nine Tlingits
and one Tsimshian Indian (Drucker 1958:16-17). Drucker said of the founders,

“All were men who were not quite acculturated, but who specifically were strong-
ly influenced by the Presbyterian missionaries of Sitka Training School (later
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“Sheldon Jackson School’). This influence was manifest in the emphasis in Brother-
hood policy on Christian ideals and morality”(1958:17).

The primary goal of the Alaska Native Brotherhood was to secure the right to
vote for Alaska Natives (Arnold 1976:82-83; Taylor 1983:15). The other goals of
the Alaska Native Brotherhood were to encourage Alaska Natives to abandon
their traditional customs and pursue a Western-style education. The organization
was an assimilationist organization acting in response to language in the 1887
General Allotment Act (also called the Dawes Act) that said that American Indians
could only obtain United States citizenship if they “severed tribal relationship
and adopted the habits of civilization” (Arnold 1976:83).

Many whites in Alaska resisted the idea of citizenship for Alaska Natives, a
resistance that resulted in the Alaska Native Brotherhood persuading the Alaska
Territorial Legislature to pass legislation in 1915 that contained language similar
to that of the 1887 Dawes Act. Even with this new law, however, most Alaska Na-
tives were not able to gain U.S. citizenship until the U.S. Congress passed the
Citizenship Act in 1924 making all Native Americans citizens of the United States
(Amold 1976:83).

The majority of Alaska Native organizations today stem from the associations
established in the 1960s. These associations formed the regional for-profit corpo-
rations under the Alaska Native Claims Settlement Act and these corporations, in
turn, helped form over two hundred village corporations within their respective
regions. The associations generally reorganized and became incorporated as not-
for-profit corporations known as “regional nonprofits”. They then focused on
social, health, education and political advocacy issues. A number of other Alaska
Native service organization sprung up from these.

On a statewide level, those interested more in securing stronger tribal rights
established an organization called United Tribes of Alaska in 1983 (Case and
Voluck 2002:360). The United Tribes of Alaska was made up of Alaska Native vil-
lages that constituted tribes under U.S. law. The organization was particularly
focused on securing amendments to the Alaska Native Claims Settlement Act under
which Native corporation land could be transferred to tribal ownership. The or-
ganization faltered after just two years, however, and was forced to dissolve be-
cause of debt (Case and Voluck 2002:361). A successor organization, the Alaska
Native Coalition, was formed to carry on the same work but was also short-lived.

A third organization, the Alaska Inter-Tribal Council, has had more success. It
was formed in 1992 with a membership of 92 Alaska Native Tribal governments
and within five years had a membership of 164 tribal governments (Case and
Voluck 2002:362). While it has survived, the Alaska Inter-Tribal Council has con-
sistently been short of financial funding and has not emerged as a particularly
strong organization. It has worked effectively with other organizations, especial-
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ly the Alaska Federation of Natives, in advocating for Native rights, especially
subsistence hunting and fishing rights.

The Tanana Chiefs Conference

A confederation of Athabascan Indian chiefs called the Tanana Ch.iefs Confere'nce
(TCC) was formed in 1915 in an organized effort to pfotect their lands agal‘;\?t
settlement by whites (Arnold 1976:81). TCC traces its history l?ack to 1912 an d is
considered “the historic successor to the traditional consultative and govez:mng
assembly of the Athabascan people of interior Alaska”(Casef and_ Voluck 2002:340).
TCC, or Dena’Nena’Henash, was reorganized in 1962 primarily to address the
aboriginal land claims issue (Case and Voluck 2002:340). Just F)efore the'passage
of the Alaska Native Claims Settlement Act in 1971, TCC was again reorganized ang
incorporated as a not-for-profit corporation under Alaska state law (Case an

Voluck 2002:340). ' ‘ ‘
The Tanana Chiefs Conference stated nine goals in its formal articles of incor-

poration in 1971. They are:

1 To secure to the Alaska Native people of the region of the' Tanana Chiefs
Conference the rights and benefits to which they are entitled under the
laws of the United States and the State of Alaska. ‘ '

2 To enlighten the public towards a better understanding of the Native peo-

le of Alaska. '
"}l)'o preserve the customs, folklore, art and cultural values of the Native

eople of the region of the Tanana Chiefs Conference. ' .
4 }”;‘o siek an equitable adjustment and settlement of Native affairs and the

land claims of the Native People of said region. . '

5 To promote the common welfare of the Natives of Alaska and their physi-
cal, economic and social well-being. .

6 To foster continued loyalty and allegiance of the Natives of Alaska to the
United States and the State of Alaska. . ‘ '

7 To promote pride on the part of the Natives of Alaska in their heritage and
traditions. . o

8 To discourage and overcome racial prejudice.

9 To promote good government.'’

w

The Tanana Chiefs Conference currently states its mission as:

A unified voice advancing tribal governments, economic and social development,
educational opportunities and protecting traditional and cultural values. Balanc-
ing traditional Native values with modern demands, TCC provides specially tai-
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lored programs in the areas of health, employment, economic development, and
generalized family services.'!

The Tanana Chiefs Conference is made up of 42 member villages, each of which
is considered a “tribe” and possesses special rights under the American legal
system. Two organizations, the Fairbanks Native Association and the Tok Native
Association, are also members (Case and Voluck 2002:341). Each member village
holds one seat on the board of directors and the full board meets once a year
(Case and Voluck 2002:341). The management of the corporation between annual
meetings is in the hands of an executive board of directors consisting of the TCC
president, vice-president, secretary/treasurer and one representative from each
of six subregions (Case and Voluck 2002:341).

The president of the Tanana Chiefs Conference is elected for a three-year term
and serves as the chief executive officer of the corporation, presiding over all
meetings of the board of directors (Case and Voluck 2002:342). The TCC board
also elects a traditional chief to a lifetime position (Case and Voluck 2002:342).
The current TCC president is Harold “Buddy” Brown, an attorney originally
from the Koyukon Athabascan village of Huslia.

With the passage of the federal Indian Self-Determination and Education Assist-
ance Act of 1975, the Tanana Chiefs Conference, like the other Alaska Native re-
gional organizations, began contracting with the U.S. government to provide the
services to Alaska Natives that would ordinarily have been provided by the U.S.
Department of the Interior and the U.S. Department of Health, Education and
Welfare (later known as the Department of Health and Human Services) (Getch-
es, Rosenfelt, and Wilkinson 1979:110-111). Because of the large numbers of Alas-
ka Natives in the interior of Alaska, TCC obtained a significant budget from this
contracting to provide services to its constituents. It took some time after the Act
was passed in 1975 before it was effectively implemented but, by 1980, TCC was
administering some $6 million in programs (Case and Voluck 2002:342). The TCC
budget nearly doubled over the next five years and rose to over $50 million in
1995 (Case and Voluck 2002:342). In late 2002 the Tanana Chiefs Conference had
a paid staff of about 700 members and a budget of $76 million but was experienc-
ing budget shortfalls, necessitating staff layoffs (Associated Press November 11,
2002).

The example of the Sugpiat

The Sugpiat (singular Sugpiaq) are the indigenous people inhabiting the south-
central Alaska area of Prince William Sound, the lower Kenai Peninsula, Kodiak
Island and adjoining archipelago and the Alaska Peninsula. The people are a part
of the overall group, commonly called Eskimo or Inuit, that stretches around the
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coastline from Prince William Sound to the North Slope of Alaska, across Arctic
Canada to Greenland.

The Russian fur traders that arrived in the late 18th century called the Sugpiat
Aleuts. This was the term the Russians also applied to the first Alaska Native
people they encountered, the Unangan of the Aleutian Islands. After a period of
time, both the Unangan and the Sugpiat began calling themselves Aleuts and
became in danger of losing their own ethnic identification. But the traditional
name, Sugpiaq, meaning “a genuine human being”, was not completely lost and
is now making a return. In the interim years, many Sugpiat called themselves
“Alutiiq”, which is the word “Aleut” spoken in their own language: N

The Sugpiat governed themselves in an egalitarian fashion, with decnsm'ns
being made by a council of elders once village members had had an opportum-ty
to provide their input. This system underlies the current system of tribal counc'lls
that are in place in each Sugpiaq village. The councils are either formed as Indian
Reorganization Act councils or “traditional” council that are very similar in form.

A 1987 study conducted by the Kodiak Area Native Association focuseq on
traditional Sugpiaq governance, emphasizing the use of community meetings
and consensus decision-making (Pullar 1997:170). In the study one Sugpiaq elder

said:

You know them olden days, they were running their village very systematically to
make things easier. And they always advised and always had meetings, what’s go-
ing to take place. And they take, have meetings, you know, they take opinions from
people on what they want them to do. They will not do business on their own like
city council or whatever. But nowadays we very, very seldom have any gathering
or meeting or they ask of the majority of the people "What should we do?’ . . . What-
ever happens pertaining to village affairs, maybe they are going to build something
or upgrade something else, they have to notify the other people what's going to take
place. It’s not undercover, no way! People know. The main purpose to have a meet-
ing was to take everybody’s opinion. When all agree, we've got it! (Kodiak Area
Native Association 1987:9, from Pullar 1997:170).

The chief of village did not act without the support of the people. The position
was regarded as one of a servant to the people. The chief would always seek in-
put and advice before making important decisions. The Sugpiaq elder added:

Whoever they appoint to be the leader of the community, he’s the advisor in every-
thing. But, he’s not alone. You see, the elders, they talk to each other. . . . So, it’s
not him alone that’s working. And so he gets advised from others, elders. So that
makes work easier. They put all of their opinions together. It's better to have more
than one head to accomplish something! (ibid. 1987:9, from Pullar 1997:171).
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The elders used to meet in a “men’s house” called a gasgiq when they had impor-
tant items to discuss. The gasgit are no longer used but some Sugpiat yearn for
their return. The world view behind this system remains, however, but is mani-
fested in a different form. This is the modern day tribal council. Decisions are
made by consensus in tribal council meetings or in meeting of boards of directors
of the corporations and organizations. After a topic has been discussed and a
decision agreed on, a formal motion is made to ratify the decision in the Western
system governed by the rigid Roberts Rules of Order that most Western-style
organizations operate meetings under.

The Sugpiaq geographic culture area suffered a setback with the passage of
the Alaska Native Claims Settlement Act. The culture area was divided up into four
different regions under the Act. This meant that the Sugpiat corporate sharehold-
ers were now enrolled in four different regional corporations. These four region-
al corporations, Koniag, Inc., Chugach Alaska Corporation, Cook Inlet Region,
Inc. and Bristol Bay Native Corporation, are completely independent of each
other and carry out business ventures as each sees fit. The effect of this division
was to break down the strength of the culture as a whole, as many people began
to identify as shareholders in the different corporations rather than as Sugpiat.
This has begun to change, however, and representatives from all four regions
have gathered in Kodiak to renew their cultural and family connections. The sec-
ond of these gatherings, held in 1998, was appropriately called “We Are One”
(Crowell, et. al. 2001:14).

The corporations in the Sugpiaq culture area have not been without their own
controversy. Cook Inlet Region, Inc., a corporation that has two Sugpiaq villages
within its geographic boundaries, paid out $50,000 to each of its shareholders in
2000 (Dobyn 2000:A1). The money, accumulated from profits from the sale of a
telecommunications business, provoked envy and resentment from Alaska Na-
tive shareholders from other regions, some of whom had never received any cash
from their corporations.

The 1990s brought opportunities for Alaska Native corporations to sell land,
something that in the past had seemed like an unconscionable thing to do. But
money made available from funds paid by Exxon as a penalty for the Exxon Val-
dez oil spill of 1989 caused government agencies to begin making offers to Sug-
piaq corporations for their lands. Some of the corporations felt that selling the
land would be an opportunity to establish permanent funds that would generate
cash incomes for their shareholders in perpetuity. This idea backfired, however,
when shareholders of the affected village corporations voted to distribute the
money. The Akhiok-Kaguyak Corporation from Kodiak Island, for example, was
forced to pay out $5 million to its 147 shareholders (Mitchell 2002:525). This was
followed by a $100,000 payment to each shareholder in 2002 (Loy 2003:E1). In
early 2003 the corporation made another distribution of $100,000 per shareholder
(Loy 2003:E1).
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Koniag, Inc., the regional corporation representing the Sugpiat of the Kodiak
Island area sold land to the Exxon Valdez Oil Spill Trustee Council in 1995 for
$26.5 million with the intention of establishing a trust fund for the money (Mitch-
ell 2002:526). As in other cases, however, the shareholders voted for a distribution
and each shareholder received a check for $5,890 in 1999 (Mitchell 2002:526).

The result of these cases is that the Alaska Native corporations no longer own
the land and the money received by many, if not most, of the shareholders has
been spent. The idea of providing for future generations has been lost.

A positive process in the Sugpiaq culture area has been the cultural revival
taking place over the past two decades (Pullar and Knecht 1995:14). After surviv-
ing two colonizations and countless epidemics and, in some cases, atrocities, the
Sugpiat are showing their strength and resilience by reclaiming their culture and
traditions. Much remains to be done but much is underway. An important part of
this effort is the strengthening of their tribal governments and other organiza-
tions to help take them into the future.

Conclusion

The history of Alaska Natives has had similarities with that of indigenous
peoples in other parts of the world. But there have also been differences. The
parts of Alaska that experienced Russian and American colonization have both
had to endure incredible changes and demonstrate a strong resilience just to sur-
vive. But the same has been the case in other parts of Alaska, even those that
only experienced American colonization. The American legal system has been
challenging for Alaska Native tribes and organizations to succeed in but there
have been successes. The assimilation effort has not been successful and now
Alaska Natives are returning to their cultures for the knowledge and wisdom
needed to successfully govern themselves into the future. a

Notes

1 Theindigenous peoples of Alaska are usually referred to by the generic term of “Alas-
ka Natives”. This term is used without regard for cultural or linguistic differences
among the various indigenous groups.

2 The lieutenant governor is an elected official serving as deputy to the governor of a
state in the United States. The lieutenant government becomes governor in the event
of the governor dying or otherwise leaving office before his or her term is completed.

3 The Unangan (singular Unangax) are the indigenous people of the Aleutian and Pribilof
Islands. They were mistakenly called “Aleuts” by the Russian fur traders and, to a
large degree, the name stuck.
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4 The Sugpiat (singular Sugpiaq) are the indigenous people of Prince William Sound,
lower Kenai Peninsula, Kodiak Island and surrounding area, and of the Alaska Penin-
sula.

5 The Bush Caucus is the group of Alaska legislators that represent rural Alaska. The
overwhelming majority of the members of the Bush Caucus are and have been Alaska
Natives. In the 1970s and 1980s the Bush Caucus exerted tremendous political power
in Alaska.

6 In order to be recognized as an Alaska Native by the U.S. government, a person must
meet the requirements set forth in federal legisiation. The Alaska Native Claims Settle-
ment Act of 1971 recognized anyone who could proof a one-quarter blood quantum as
an Alaska Native. Anyone born after this act was passed was not recognized as an
Alaska Native, which created the need to develop a tribal enrolment. A list of “feder-
ally recognized tribes” was thus developed by the U.S. government that included
Alaska Native villages. Most tribes enrol members based on being a descendant of an
Alaska Native rather than on blood quantum. Enrolment is very important to Alaska
Natives as it qualifies them for government sponsored health care, education and oth-
er benefits.

7 The Bureau of Indian Affairs (BIA) is an agency within the federal Department of the
Interior responsible for programs serving Native Americans. An exception is health
care, which is provided through the Indian Health Service (IHS), an agency within the
federal Department of Health and Human Services where it was transferred from the
BIA in 1955.

8 The Secretary of the Interior manages the federal Department of the Interior, which is
the agency that oversees relations between Native American tribes and the U.S. gov-
ermment. The Secretary of the Interior is a cabinet level position that reports directly to
the President of the United States.

9  Section 7 (i) of the Alaska Native Claims Settlement Act states, “Seventy per centum of all
revenues received by each Regional Corporation from the timber resources and sub-
surface estate patented to it pursuant to this Act shall be divided annually by the Re-
gional Corporation among all twelve Regional Corporations....”

10 Dena’Nena’Henash, Articles of Incorporation (September 27, 1971) from Case and
Voluck (2002)

11 http://www.tananachiefs.org/
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Southeast Alaska Regional Health Corporation
rporation

Regional not-for-profit Health
Combined with regional not-for-profit
Combined with regional not-for-profit
Norton Sound Health Corporation
Bristol Bay Native Health Corporation
Yukon-Kuskokwim Health Corporation
Combined with regional not-for-profit
Southcentral Foundation

Combined with regional not-for-profit
Combined with regional not-for-profit
Combined with regional not-for-profit

None

government recognized by the US government and not a corporation
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SELF-GOVERNMENT IN THE YUKON

Daryn Leas

Introduction

While the structures and processes of Yukon First Nation self-government have
evolved during three decades of negotiations, the objective of self-government
has remained consistent and steadfast. The Yukon First Nations have sought self-
government to ensure that they have a substantive role in the management of the
lands and resources in the Yukon and, perhaps more importantly, the power to
provide effective and fair governance for their communities and citizens.

For the period following the completion of the Alaska Highway in 1942, the
Yukon First Nation communities and citizens were politically muted and econom-
ically marginalized. They had neither a political voice nor an economic base. Sev-
eral generations of their children were taken at a young age and placed in residen-
tial schools. Their languages and lifestyles were slipping away. They had no control
over the programs and services delivered to their communities and citizens. Re-
flecting the experience of other regions of Canada, the Indian Act' wasimposed and
served to disempower and divide Yukon First Nations. But in the late 1960s, Yukon
First Nations took steps to mobilize politically and crystallize a vision of the future
for their communities — a vision that would enable Yukon First Nation citizens to
be full participants in Canadian society without surrendering their identity.

In 1973 the Chiefs met with the Prime Minister and Minister of Indian Af-
fairs and proposed an approach to a land claims settlement in the Yukon. Fol-
lowing ten years of negotiations, the negotiators of the Yukon First Nations and
federal and territorial governments reached an agreement-in-principle in 1984.
The Yukon First Nation Chiefs subsequently rejected the proposed agreement-
in-principle for several reasons, including the absence of self-government pow-
ers and authorities for the Yukon First Nations. The agreement-in-principle es-
tablished a one-system of government for Yukoners that did not recognize the
self-government powers and authorities of the Yukon First Nations.

Ultimately, the Yukon First Nations and federal and territorial governments
signed the Umbrella Final Agreement (the “UFA”) in 1993 that set out a frame-
work for self-government for Yukon First Nations and Yukon First Nation final
and self-government agreements were subsequently finalized. The self-govern-
ment agreements recognized the substantive and broad self-government powers
and authorities of the Yukon First Nations, including their law-making powers.
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‘ Arctic Athabaskan Council (AAC) ‘

The UFA and the first four final and self-government agreements’ were ac-
tually brought into legal effect almost two years later, on February 14, 1995,
with the proclamation of the Yukon First Nation Land Claims Settlement Act® and
Yukon First Nation Self-Government Act (Canada).* Subsequently, the final and
self-government agreements of the Little Salmon/Carmacks First Nation and
Selkirk First Nation were brought into legal effect by way of a federal order-in-
council in 1997 and the Tr’ondek Hwech’in in 1998 and Ta’an Kwach’an Coun-
cil in 2002. Therefore, eight of the fourteen Yukon First Nations presently have
final and self-government agreements in legal effect.

Before we can examine the scope and extent of the self-government agreements
and assess their impact, we must review the history of the negotiations and the evo-
lution of those discussions in order to understand the objectives of the agreements.
As we will discuss below, the self-government agreements are progressive and fulfill
many of the original objectives articulated by the Chiefs in 1973. Although the nego-
tiations have been finalized and the self-government agreements are operational for
eight Yukon First Nations, the self-governing Yukon First Nations face many chal-
lenges to bring effective and fair governance to their communities and citizens.

Background

The Reality

The Yukon is located in the far north-western corner of Canada and comprises
more than 480,000 square kilometers. It is a remote and rugged land that is
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sparsely populated. Today more than two-thirds of the Yukon’s population of
30,000 live in Whitehorse.

The Yukon First Nation citizens comprise approximately twenty-five percent of
the population in the Yukon. They have lived in the area thattoday covers the Yukon
Territory, the western areas of the Northwest Territories and the northern area of Brit-
ish Columbia since time immemorial. Archaeological findings have confirmed the
occupation of this area by indigenous peoples more than 25,000 years ago.

The Yukon First Nations comprise eight distinct language groups: seven are
Athabaskan and one is Tlingit. While each Yukon First Nation had its own tradi-
tional territory where its members hunted and trapped, the Yukon First Nations
developed extensive trading and kinship relationships with adjacent groups.

Prior to the Klondike Gold Rush in 1898, a handful of prospectors, trappers
and traders lived and traveled through the Yukon and their contact with the Yu-
kon First Nations was minimal.’

The impact of the Klondike Gold Rush on Yukon First Nations was severe but
short-lived for the most part. The stampeders brought disease that devastated the
Yukon First Nation communities along the Yukon River from the foot of the Chilk-
oot Trail to the Klondike gold fields.® More than 35,000 stampeders settled in Daw-
son City during the Klondike Gold Rush and displaced the Tr’ondek Hwech’in
from their traditional camps at the confluence of the Klondike and Yukon rivers —a
site known to the Tr’'ondek Hwech'in as Tr’o-ju-wech’in. The impact was devastat-
ing — the waters and fish, including salmon, were impacted by the placer mining,
the wildlife was overhunted to feed the new city, and the forests were clearcut for
firewood. The majority of the stampeders had left the Yukon by 1905.

Several generations of children were impacted by experiences in the residen-
tial schools established by various churches. Furthermore, the completion of the
Alaska Highway in 1942 disrupted the cultures and lifestyles of the Yukon First
Nations’ citizens through over-hunting of wildlife along the highway, establish-
ment of the new wage economy and founding of permanent communities along
the highway. Through the building of further highways, the Yukon First Nations
lost their main source of income, which was cutting and selling of firewood for
the steam boats traveling up and down the Yukon River. This led to their migra-
tion to new villages, built along the highways.

During the 1960s, mining and other development of the lands and resources
of the Yukon were undertaken but the Yukon First Nations were not benefiting
meaningfully. Many Yukon First Nation citizens left their traplines and subsist-
ence lifestyles during this period of exploration and construction for menial la-
bour employment, such as line-cutting and staking.

It was then that the Chiefs understood that they must take steps to regain their
identity and reinvigorate their communities by building a new relationship with
other Yukoners and the federal government. Otherwise all might be lost forever.
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The Vision

In 1970 the Yukon Native Brotherhood was registered as a society under territo-
rial legislation in order to pursue a land claim settlement on behalf of Yukon First
Nation people. The Chiefs recognized that the unity of Yukon First Nations was
necessary in order to achieve a fair and just settlement.
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In January 1973, the twelve Yukon First Nation Chiefs” met in Whitehorse to
prepare and endorse the final draft of their proposal entitled “Together Today For
Our Children Tomorrow”.® This document set out a statement of grievances and
proposed an approach for a fair and just settlement. Subsequently, the Chiefs
traveled to Ottawa in February 1973 to meet with Pierre Elliot Trudeau, the Prime
Minister of Canada, and Jean Chrétien, the Minister of Indian Affairs and North-
ern Development. At this meeting, the Chiefs outlined their vision of a better fu-
ture for their citizens and submitted “Together Today For Our Children Tomor-
row”. In their proposal, there was an undercurrent of anger and bitterness:

The Yukon Indian people are trying to think about what would be fair and just. We
keep thinking about how we used to be independent and free. We think about being
born and raised on lands that we always thought of as our land. We remember the
diseases that killed so many of our people. We have watched the Whiteman [sic.] move
onto our land without even asking our permission. We have watched the Whiteman
destroy parts of our land. We have watched the Whiteman destroy our traplines. We
have watched the Whiteman bring in alcohol and prostitution. We have watched the
Whiteman take away our children and destroy our language and culture.®

In summary, “Together Today for Our Children Tomorrow” proposed an ap-
proach for a settlement “to enable the Indian people in the Yukon to live and
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work together on equal terms with the Whiteman”!” by establishing an economic
base for Yukon First Nations. Under this proposal, the Chiefs “demanded the
right to plan [their] future”."" They requested that land and financial compensa-
tion be transferred from the federal government to the Yukon First Nations. They
also proposed that funding for federal programs and services, such as health, be
maintained.

In general, a fundamental objective of their proposal was to provide a sub-
stantive role for the Yukon First Nations in the management of funding and the
delivery of programs and services to their communities and citizens.

The Chiefs recognized that self-government could provide solutions to the
social, political and economic problems plaguing their communities. They saw
that if their communities had decision-making powers and authorities, these
problems could be addressed and perhaps resolved.

When our Communities are planning programs of Recreation, Education, Health,
Economic Development, Law Enforcement, Youth, and Housing; and have their
own Government set-up, they will be well on the way to becoming cured. Then
some of the people that we see in our villages, will only be needed in emergencies.
The people we most often see coming on the villages now are the police, the welfare
worker, the Indian agent, the nurse, the Probation Officer, etc. '
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A general governance structure comprising central and local bodies was proposed.
Yukon First Nation citizens would elect the representatives of these bodies. The
central bodies would have political and administrative responsibilities and pro-
vide services and resources to the local bodies and regional organizations. The lo-
cal bodies would be established as municipalities under territorial legislation.

While it was proposed that a central body known as the Yukon Indian Gen-
eral Council would initially control all lands and funds for a period of up to five
years following the settlement, Yukon First Nations saw central control of land
and funds as undesirable — since it would reflect the centralized structure of the
Department of Indian Affairs that historically excluded and marginalized the
role of the Yukon First Nation communities. But the Chiefs also recognized that a
lack of capacity existed at the local level and proposed that the central bodies be
flexible enough to allow authority for various programs and services, such as
cultural, land management, housing and justice matters to be transferred to the
local level as soon as trained, experienced and qualified people were available.

The Chiefs also proposed joint management of the lands and resources of the
Yukon with public goverrunent. They wanted to ensure that they had a meaning-
ful role with respect to land and resource management matters throughout their
traditional territories and not only the lands retained under their settlement.
They also called for local capacity building, in particular training, adult educa-
tion and community development initiatives.'

In “Together Today For Our Children Tomorrow”, the Chiefs requested that the
federal government immediately establish a negotiation committee to study the pro-
posal and develop the legislation to implement the proposal. It was proposed that
this committee be comprised of an equal number of representatives of the Yukon Na-
tive Brotherhood and Government of Canada. They proposed that the committee
would complete its work by March 31, 1973, so that a package would be available for

_endorsement at the annual meeting of the Yukon Native Brotherhood in April 1973.

The Yukon First Nation Chiefs were overly optimistic to believe that a settle-
ment could be expeditiously completed. While the Prime Minister of Canada ac-
cepted “Together Today For Our Children Tomorrow” as a basis to negotiate a
settlement with Yukon First Nations pursuant to the new federal comprehensive
claims policy, the federal legislation to implement the provisions of the Umbrella
Final Agreement and the first 4 Yukon First Nation Final and Self-Government
Agreements was not enacted until more than two decades later, in February 1995.

The Negotiations

The Council for Yukon Indians' (the “CYI”) was established and registered as a
society on November 15, 1973. Its primary objective was to represent status and
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non-status Indian people'® with Aboriginal rights in the Yukon and pursue the
recognition and entrenchment of those rights through a settlement with the fed-
eral government.

The negotiation process for a settlement consumed more than two decades.
The Yukon First Nations encountered limited federal mandates and were forced
to break new ground with many issues, such as certainty'®, resource royalty shar-
ing and self-government. The cost of the negotiations was tremendous - Yukon
First Nations borrowed monies and paid interest on those monies to fund their
participation in the negotiation process.

Following the submission of “Together Today For Our Children Tomorrow”
to the Government of Canada, discussions commenced with the federal govern-
ment in April 1973. While several attempts were made to negotiate a settlement
from 1973 to 1978, including the establishment of a cooperative planning process,
the Yukon First Nations and federal government were unable to achieve any sig-
nificant progress.

A new proposal

In January 1978, the CYI withdrew from the negotiation process to reassess their
original proposal and the negotiations were subsequently suspended for approx-
imately one year. The CYI submitted a revised proposal entitled “A Proposal For
a Yukon Indian Settlement” to the federal government on January 20, 1979, to
initiate a new round of negotiations. It was not intended to be a comprehensive
position but rather an elaboration of underlying principles.

It was clear that the Yukon First Nations had devoted much more discussion
and thought to the details and structure of self-government since 1973. In 1973,
the Chiefs had largely focused on matters related to land and economic develop-
ment. While “Together Today For Our Children Tomorrow” set out a vague
framework of central and local self-government bodies and identified the as-
sumption of program delivery as a priority, the new proposal set out the compo-
sition, responsibilities and powers of a central Indian government and local bod-
ies.

While the new proposal stated that the self-government structure had to be
decentralized in order to strengthen the band governments'’, the CYI proposed
the establishment of a central Indian government with substantive responsibili-
ties and powers. In fact, it was proposed that the powers and authorities of self-
government, including law-making powers, be divided between the local and
central bodies. While the local bodies would have fee simple title to all Indian
lands, the central Indian government would hold the subsurface rights and a re-
versionary interest in those lands.
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The funding suggestions included core funding from the Federal Govern-
ment, royalties and rents generated by resource development on Indian lands
and revenues from licenses, fines, permits and taxes that it levied.
Negotiations finally recommenced in 1979 under the condition that the Yukon
Government was a full partner.

The Agreement in Principle (the "AIP")

An AIP is a declaration of the intention of the parties to reach a final agreement
based on the terms and conditions set out in the AIP. It is however not a legally
binding or enforceable contract. The AIP requires the approval of the cabinets of
the federal and territorial governments as well as ratification by the Yukon First
Nations. If the AIP was approved, the parties would authorize their negotiators
to conclude a final agreement based on the AIP.

The AIP presented in 1983 was not acceptable to the Yukon First Nations'®.
Over the course of several days at the 1984 CYI special general assembly, the Yu-
kon First Nations studied and debated the substance of the AIP. On August 2,
1984, the delegates of the general assembly passed a resolution calling for a re-
negotiation of the AIP on the following principles:

Aboriginal title should not be extinguished;
subsistence hunting rights should be recognized and protected;
land selection or re-selection should be based on need and not on a quan-
tum basis;
¢ Indian control, not fee simple ownership, over land selected by the Indian
people as settlement land;
full and proper recognition of non-status Indians; and
bands and band authorities should be fully recognized and strengthened.'®

Clearly the absence of self-government played a pivotal role in the rejection of
the AIP. The AIP failed to provide any substantive powers or authorities to the
Yukon First Nations.

Following the rejection of the AIP by the Yukon First Nations in 1984, the Gov-
ernment of Canada reconsidered its comprehensive claims policy and considered
options for self-government. During this time, much national debate was focused
on matters related to self-government. It appeared that support for self-govern-
ment was building. The second constitutional conference on Aboriginal rights
was held in Ottawa and the Prime Minister stated that self-government might be
discussed as part of land claims.
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The Umbrella Final Agreement (the “UFA”)

Despite the progressive national dialogue, the federal and territorial governments
maintained that no major changes to the AIP would be accepted and that the Yiukon
land claim process might be shelved if the bands did not adopt the AIP. Ultimately,
however, the federal government announced in March 1985 that land claim negotia-
tions would recommence and reconfirmed that the CYI claim was still a high priority.

An agreement-in-principle was reached in November 1988 and ratified by the
CYI and both the federal and territorial governments. Subsequently, the parties
signed a framework agreement in Whitehorse on May 29, 1989.

In 1993 the parties finalized the Umbrella Final Agreement, which was negotiated in
accordance with the 1988 agreement-in-principle. The terms of the UFA are incorporated
into and form the bulk of the final agreement of each Yukon First Nation. In the negotia-
tion of each final agreement, spedific provisions are negotiated within the framework of
the UFA to deal with matters related directly to that Yukon First Nation.?’

Before examining the self-govermnment arrangements, it is important to sum-
marize the land, financial and self-government components of the UFA.

Land

Under the UFA, 41,439.81 square kilometers are allocated amongst the Yukon
First Nations; 25,899.88 square kilometers include both surface and subsurface
ownership; the Nations have no subsurface ownership on the remaining settle-
ment land but can use substances such as gravel, peat, limestone and sand 2

The Yukon First Nations have the rights, obligations and liabilities “equivalent to fee
simple title” with respect to their settlement land. The Yukon First Nations assert that
their Aboriginal titles and interests are accommodated within that title and, therefore,
their Aboriginal rights, titles and interests are not released on their settlement lands.??

In addition, Yukon First Nation citizens have a right of access “to enter, cross and
stay on Crown Land” for both commercial and non-commercial purposes. This right
is subject to several conditions.” Similar rights are granted to third-parties to use set-
tlement land that has been designated as undeveloped.?! The UFA also sets out pro-
visions for the expropriation of settlement land>* and a process to resolve disputes
related to access and compensation with respect to settlement land.?

Financial

Under the UFA, the Government of Canada agreed to provide financial compensa-
tion to the Yukon First Nations to an amount of $242.673 million (1989).>” A share
of this amount is allocated to each Yukon First Nation in annual payments over a
period of fifteen years after its final agreement is brought into legal effect.?8
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Loans made during negotiations have to be paid back from the financial com-
pensation.

Self-Government

The UFA sets out a broad framework of self-government for Yukon First Nations.
It guarantees the representation of persons nominated by Yukon First Nations on
various boards and committees. It also establishes the Yukon First Nations as
government bodies with substantive powers and authorities. Neither the UFA
nor the Yukon First Nation self-government agreements provide for a guaran-
teed number of seats in the territorial legislature or municipal councils.

Under the UFA, Yukon First Nations nominate persons to various territorial
and regional boards and committees. In most cases, the boards and committees
comprise an equal number of nominees of the Yukon First Nations and public
government, such as the Yukon Fish and Wildlife Management Board, Renewa-
ble Resources Councils, Surface Rights Board and Yukon Heritage Resources
Board. The Yukon First Nation nominees represent one-third of the members of
the Water Board and the Yukon Land Use Planning Council. The UFA also stipu-
lates that the membership of the Yukon Council on the Economy and the Envi-
ronment and the Yukon Energy Corporation should be one-quarter Yukon First
Nation membership.

For the most part, these boards and committees are established to provide
recommendations to the Yukon First Nations and federal and territorial govern-
ments. In other cases, certain boards have a quasi-judicial function, such as the
Surface Rights Board, or issue authorizations for the use of certain resources,
such as the Water Board.

Clearly the objective of the UFA system of boards and committees is to ensure
that the input and knowledge of Yukon First Nation citizens informs the develop-
ment of the recommendations of the boards or committees and is perhaps incor-
porated into the policy of public government. This system of boards and commit-
tees originated from the objectives of “Together Today For Our Children Tomor-
row” and the substance of the AIP.

It must also be pointed out, however, that the system of boards and commit-
tees established under the UFA are not government-to-government institutions
since the members are not delegates of the parties who nominate or appoint
them.” The federal and territorial governments agreed to take into account the
recommendations of boards and committees that have specialized expertise and
knowledge but they have not fettered their authority. They retain the final deci-
sion-making authority with respect to those recommendations in relation to non-
settlement land. In some cases, however, if the affected Yukon First Nation and
federal or territorial government cannot reach an agreement, the disagreement
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can be referred to mediation - but the final decision remains with the federal or
territorial governments.*

The UFA recognizes the Yukon First Nations as governments. As will be dis-
cussed below, these governments are established in law by federal legislation®'
and not by the Indian Act. The powers and authorities of the Yukon First Nations
are more substantive than those of a band under the Indian Act. Perhaps most
significantly, the laws developed by the Yukon First Nations are not subject to the
approval of the Minister of Indian Affairs.

The UFA identifies a broad range of matters that may be included in the negotiations
for a Yukon First Nation self-government agreement. These include the following;:

¢ the Yukon First Nation’s constitution;

the Yukon First Nation’s community infrastructure, public works, govern-
ment services and local government services;

community development and social programs;

education and training;

communications;

culture and Aboriginal languages;

spiritual beliefs and practices;

health services;

personnel administration;

civil and family matters;

subject to federal tax law, the raising of revenue for local purposes, includ-
ing direct taxation;

economic development;

the administration of justice and the maintenance of law and order;
relations with the local, territorial and federal governments;

financial transfer arrangements; and

an implementation plan.*

The UFA also provides that the parties may agree to devolve responsibility for
programs and services related to the above matters to the Yukon First Nations.*?
In particular, the UFA confirms that the Yukon First Nations may negotiate the
devolution of programs and services related to education, health and social serv-
ices, justice and employment opportunities.

Yukon First Nation self-government agreements

Subsequent to the signing of the framework agreement in 1989, the Yukon First
Nations and federal and territorial governments negotiated a model self-govern-
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ment agreement in accordance with “Chapter 24 - Self-Government” of the Um-
brella Final Agreement, to serve as a template. The model self-government agree-
ment has subsequently formed the foundation for the Yukon First Nation self-
government agreements.*

Under its self-government agreement, a Yukon First Nation has powers
and authorities to make decisions and govern in a manner consistent with its
cultural values and institutions. The self-government agreements set out sub-
stantive powers and authorities of the Yukon First Nations, but they also es-
tablish a broad and flexible framework for self-government that will evolve at
a pace determined by the Yukon First Nations.

Once a self-government agreement comes into legal effect, the band entity
under the Indian Act is dissolved and ceases to exist and is replaced by the
Yukon First Nation established pursuant to the Yukon First Nation Self-Govern-
ment Act. This means that the self-governing Yukon First Nation will no long-
er be a band within the meaning of the Indian Act. The Chiefs originally con-
templated that the local bodies would be established as municipalities under
territorial legislation — after more than two decades of negotiations, it became
clear that it would be unworkable and inappropriate for the self-governing
Yukon First Nation bodies to be established under territorial legislation.

In fact, many take the position that the self-governing Yukon First Nations
are neither created nor established by the federal legislation. Rather it is as-
serted that the federal legislation simply recognizes and acknowledges the
Yukon First Nation citizens’ inherent right to self-government.

While a self-government agreement cannot be amended without the con-
sent of the affected Yukon First Nation, it is not a treaty right within section
35 of the Constitution Act at this time.’® In fact, if the Yukon First Nations and
federal government agreed to entrench the self-government agreements with-
in section 35, the UFA and each final agreement would require an amend-
ment, and new self-government agreements would require ratification from
the affected Yukon First Nations and federal and territorial governments.*

Under the self-government agreement, Yukon First Nations have the fol-
lowing powers:

1 The Yukon First Nations have exclusive law-making authority to enact
laws with respect to the administration of their affairs and their internal
operation and management.’’ The Yukon First Nations also have law-
making authorities to enact certain laws that apply to their citizens
throughout the Yukon®® and certain laws that apply to all persons on
Settlement Land.* Under a self-government agreement, the parties are
obliged to enter into negotiations to conclude an agreement with re-
spect to the administration of justice.”’ This agreement may set out mat-
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ters related to enforcement of Yukon First Nation laws, including puni-
tive sanctions such as fines, penalties and imprisonment.

2 The Yukon First Nations and territorial government have agreed that
certain parcels of settlement land and adjacent non-settlement land will
be subject to a process that promotes compatible land use. The parties
agree to consult each other about an actual or potential incompatibility
in land use and attempt to resolve it.

3 The self-government agreements provide the Yukon First Nations with
the power to enact various taxation laws.*! While this power does not
limit the power of the federal or territorial government to levy tax or
make taxation laws, it creates the need for the parties to coordinate
their taxation systems.

4 The Yukon First Nations are still entitled to participate in and benefit
from federal and territorial programs for status Indians, non-status In-
dians or native people, in accordance with the general criteria of those
programs. Moreover, the Yukon First Nations have the ability to negoti-
ate the assumption of responsibility for the management, administra-
tion and delivery of certain programs and services.*

5 The Yukon First Nations and Government of Canada will negotiate a
self-government financial transfer agreement (“FTA”) that ensures that
the Yukon First Nations have the resources to provide public services to
its citizens at levels comparable to all Yukoners.”

6 A Yukon First Nation may enter into discussions with another Yukon
First Nation, a municipality or Yukon Government to negotiate a local
govermment agreement. A local government agreement may address mat-
ters such as joint planning or zoning or coordinated delivery of municipal
or local government services, such as water delivery, sewage disposal and
road maintenance.*

7 A Yukon First Nation and Yukon Government may agree to establish a
common administrative and planning structure. If such a structure is es-
tablished, it must remain under the control of all the residents of the af-
fected area and include direct representation of the affected Yukon First
Nations.*

Community governance

Perhaps most importantly, the self-government agreements allow Yukon First
Nations to establish their government structures and processes in accordance
with their cultural values and institutions. Of course, Yukon First Nations had
effective systems to govern their citizens and manage their lands and resources
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for thousands of years before the arrival of white prospectors, trappers and trad-
ers.

In the mid-twentieth century, the Indian agent arrived in the Yukon and the
Indian Act defined the system of government for the Yukon First Nations and
established its relationship with the federal government. An elected chief and
council system was imposed on the Yukon First Nations by way of the Indian Act
- one chief would be elected and one councillor elected for every one hundred
members of the band.

In the Yukon, separate and distinct communities were amalgamated together
by the federal government for administrative purposes in the 1950s. It is assumed
that federal officials found that it was more convenient and less costly to amalga-
mate small communities within a general area into a single band.* These amalga-
mations served to undermine the values and institutions of each of the communi-
ties and create division within the communities that lingered for generations.

Therefore, it is significant that Yukon First Nations are able to establish their
governance structures and processes without any restriction or limitation dictat-
ed by the Indian Act. The Yukon First Nation self-government agreements only
identify the matters to be set out in the Yukon First Nations constitutions, with-
out dictating the substance of those matters. In particular, each constitution must
provide for:

e acitizenship code that includes the requirements for citizenship and a pro-
cedure for determining whether a person is a citizen;

o the governing bodies and their powers, duties, composition, membership
and procedures;

¢ asystem of reporting, which may include audits, through which the Yukon
First Nation will be financially accountable to its citizens;

¢ the recognition and protection of the rights and freedoms of citizens;

o challenging the validity of laws enacted by the Yukon First Nation and
quashing invalid laws; and

e the amendment of the constitution by the citizens.*’

In some communities, the development of a constitution has been a difficult ex-
ercise — particularly in those communities that are no longer culturally cohesive
due to the influxes of members from other communities.

Based on the experiences of the Yukon First Nations, a community will only
embrace a constitution if the citizens of that community were involved directly or
had the opportunity to participate in the development of that constitution. The
citizens must have a relationship with their constitution. If a small group of citi-
zens and technicians develop a constitution for adoption by the community, it is
likely that that constitution will not have credibility within that community. In
fact, it is doubtful if the constitution will be adopted by the community or, if
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adopted, will be respected. Therefore, the development of a constitution has usu-
ally been an inclusive but protracted, and often costly, process.

In most cases, the Yukon First Nations have returned to some form or variation
of their traditional systems of governance and moved away from the Indian Act.
Often the Indian Act established a governance system that created dysfunction and
chaos. The political positions were very unstable. Politics at the community level
did not usually benefit the community or facilitate effective and fair governance.

The traditional values and institutions of the Yukon First Nations have influ-
enced contemporary governance models established under their constitutions. In
some communities, the traditional governance systems had only been displaced
for less than fifty years and the elders of those communities were children when
those systems were still employed and so they were able to provide invaluable
input into the development of the contemporary systems.

For the most part, the Yukon First Nations have moved away from Western
concepts of elections and votes. Elections and votes are often seen as counterpro-
ductive for small communities. In some Yukon First Nation communities, there
may only be a few hundred adult citizens who reside in the community and few
of those citizens may be trained, experienced or qualified to assume a political or
management position. As a result of that lack of capacity, it is important to have
each citizen participating constructively in the governance of the Yukon First Na-
tion communities.

By their nature, elections create winners and losers. They are competitive and
divisive. The defeated candidates in elections often became the opposition to the
elected representatives on principle rather than on substance. The elected repre-
sentatives often see the defeated candidates as a threat and do not include them
in the governance process or value their input.

The election system often fostered a short-term view of governance - deci-
sions were made term-by-term when those decisions required a multi-genera-
tional view. In other words, the focus was: will this decision benefit me in the
next election? In many cases, an assessment of a decision required an examina-
tion of that decision’s impacts far into the future — perhaps ten or twenty years,
not one year or eighteen months.

Similar to election systems, many Yukon First Nations see the voting process
to reach decisions as competitive and divisive. Conversely, it is often a protracted
process to reach a decision within a consensus system. On some occasions, con-
sensus decisions only represent the lowest common denominator. But, for many
Yukon First Nations, the process is as important as the final decision.

Given the above background, many communities have adopted systems
based on their clan systems. In most Yukon First Nations, there is a matrilineal
clan system: each citizen is either a member of the wolf or crow clan as deter-
mined by his or her mother. In the Tlingit communities, there are a number of
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matrilineal clans. These clans provide an identity to Yukon First Nation citizens
and establish a social structure.

Some Yukon First Nations have constitutions in which clan or family mem-
bers appoint their representatives to govern the communities subject to certain
checks and balances.®® In other constitutions, Yukon First Nations hold elections
for each clan to elect its representative.*’ Other Yukon First Nations have retained
election processes.

Nevertheless, there are general characteristics of the Yukon First Nations that
are common. There is a fundamental role for the elders. In general, an executive
body is accountable to, and responsible for carrying out the directions of, a larger
community body. The Yukon First Nation governments are committed to making
efforts to reach a consensus during the decision-making process. The objectives
of the Yukon First Nation governments are clear: the establishment of an inclu-
sive, transparent and accountable process that seeks consensus rather than votes.
Clearly these are not characteristics of governance under the Indian Act.

The constitutions of the Carcross/Tagish First Nation (the “C/TFN"), Ta’an
Kwach’an Council (the “TKC”) and Champagne and Aishihik First Nations (the
“C/AFN") are discussed below and their governing structures and processes are
reviewed. These constitutions merit review since they each set out a unique sys-
tem of governance. The C/TEN constitution sets out a government based on its
clan system and an appointment process. Similarly the TKC constitution estab-
lishes a governance system based on the family structure of its citizens who ap-
point the governing bodies, including the hereditary chief. Lastly, the constitu-
tion of the C/AFN provides for an election process.

Carcross/Tagish First Nation

The traditional territory of the C/TFN is located in southern Yukon and northern
British Columbia. Its membership numbers approximately 800. The offices of the
C/TFN government are located in Carcross, Yukon, which is approximately 80
kilometers south of Whitehorse. At this time, the C/TFN is finalizing its pro-
posed final and self-government agreements and hopes to hold a ratification vote
of its citizens for those agreements in 2005.

The C/TFN comprises two distinct groups that share the clan system: the Tag-
ish and Tlingit. After many years of internal discussion, the C/TFN adopted a
constitution in 1997 based on its clan system. For the most part, the constitution
has been able to bring citizens together to work cooperatively in the best interests
of the C/TFN.

Under its constitution, the C/TFN government is structured around the six
clans of its citizens. All citizens of the C/TFN are members of one of the six mat-
rilineal clans. Citizens who transferred into the C/TFN and are not a member of
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aclan are adopted by one of the clans but they cannot be appointed to any branch
of the C/TFN govermment. Since the elders are the advisors to the C/TFN gov-
emment, the constitution establishes an elders council to provide advice and
guidance to the assembly and council.

The assembly is the main governing body of the C/TFN and comprises three
representatives, including one elder, from each of the six clans. Each clan ap-
points its representatives in accordance with its procedure for a term of four
years. Among other powers, the assembly enacts the laws and regulations of the
C/TEFN and provides mandates to the council.

The council is the executive branch of the C/TFN government and comprises
seven members. Every four years, each of the clans and the elders council ap-
point one representative to sit on the council for a term of four years. The clan
housemasters appoint one of the six clan representatives on the council as the
“haa shaa du hen” — the spokesperson of the C/TFN — for a term of four years.

The C/TEN constitution provides that all business of the assembly and coun-
cil must be conducted by consensus. In circumstances where consensus cannot be
reached, a motion or resolution may be approved if seventy-five percent of the
representatives present vote in favor of that motion or resolution.

The constitution establishes a justice council and provides the assembly with
the authority to determine its composition and structure. The constitution pro-
vides that the justice council will hear petitions for redress made by citizens with
respect to acts of the C/TFN government, including challenges to the validity of
C/TFN laws. While the constitution was adopted in 1997, the justice council has
not yet been implemented. The council has effectively resolved disputes in rela-
tion to the C/TFN goverrunent and its citizens.

The Ta’an Kwach’an Council

The Ta’an Kwach’an have lived since time immemorial in the area of Ta’an Mun,”
which is located approximately 40 kilometers north of Whitehorse. It has a mem-
bership of approximately 400 citizens.

In 1902 Chief Jim Boss, the hereditary chief of the TKC, requested that a treaty
be negotiated with the TKC since newcomers were taking the land and resources
of the Ta’an Kwach’an. This request was not fulfilled until 100 years later when
the TKC signed its final and self-government agreements in 2002.

In 1956 the federal government amalgamated the Indians in the Whitehorse
area, including the members of the TKC, to form a single band for administrative
purposes. In July 1998 the Minister of Indian Affairs made an order establishing
the TKC as a band within the meaning of the Indian Act.

Following a lengthy process of constitutional development and drafting, the
general assembly of the TKC adopted a constitution by consensus based on the
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six traditional families of the TKC in August 1998. All the members of the TKC
can trace their ancestry to one of the six traditional families. Non-family mem-
bers of the TKC are adopted into a traditional family.

The constitution establishes a hereditary chief who is appointed for life as the
symbolic representative of the TKC. The TKC constitution also provides that the
elders council and board will appoint a TKC citizen as the chairperson for a term
of three years. The chairperson has two responsibilities. He acts as the spokesper-
son for the TKC and is responsible for the administration and management of the
TKC government.

Similar to the constitutions of other Yukon First Nations, the TKC constitution
establishes an elders council to carry out specific responsibilities, including pro-
viding advice to the TKC government and overseeing the traditional activities to
ensure that the values of the Ta’an Kwach’an are respected and followed. The
elders council also has a substantive power to remove a judge of the judicial
council if the dignity and effectiveness of the judicial council is compromised.

The constitution provides that a general assembly be held at least once each
calendar year. Each of the six traditional families may appoint, according to its
procedures, six representatives as delegates to a meeting of the general assembly.
The general assembly reviews the reports of the TKC government and provides
direction and mandates to the chairperson and board.

Under the TKC constitution, the board is the main governing body of the TKC
government. It comprises nine representatives of the traditional families. The tra-
ditional families that have more members than other families are provided with
more than one representative on the board. The board is directed by the constitu-
tion to make its best efforts to conduct business by consensus. In cases where
consensus cannot be reached, a three-quarter majority vote is required.

The TKC constitution also establishes a youth council comprising one repre-
sentative from each traditional family who is between the ages of fourteen and
twenty. This youth council has not been active.

The constitution establishes a judicial council to adjudicate alleged violations
of TKC laws and mediate or arbitrate disputes in relation to the TKC and its citi-
zens. It also has the power to determine the validity of a TKC law and investigate
financial irregularities of the TKC government. It comprises three judges, includ-
ing one elder, appointed by the elders council. The provisions of the TKC consti-
tution related to the judicial council have not yet been implemented.

During the development of the TKC constitution, many citizens wanted the
constitution to provide stability and certainty to the community. To that end, any
proposed amendment to the constitution requires a three-quarter majority vote
at a meeting of the general assembly of at least sixty citizens who are at least six-
teen years of age. If sixty citizens are not present at a meeting of the general as-
sembly, a consensus of the citizens present is required to amend the constitution.
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Therefore, it has been very difficult to approve amendments to the constitution
and the rigid amendment process has generated some frustration.

Champagne and Aishihik First Nations C/AFN

The traditional territory of the C/AFN is located in the south-western area of the
Yukon and north-western area of British Columbia. The C/AFN has two princi-
pal offices for its government: one is located in Whitehorse and the other in
Haines Junction, which is 130 kilometers west of Whitehorse. It has a member-
ship of more than 1,000 people living in several communities throughout the C/
AFN traditional territory.

The final and self-government agreements of the C/AFN were brought into
legal effect in 1995 and its present constitution was adopted in July 2000 follow-
ing a lengthy community process. Under its present constitution, an elders coun-
cil is established that comprises C/AFN citizens who are at least sixty years of
age. The purpose of the elders council is to provide advice, assistance and recom-
mendations to the C/AFN government.

The C/AFN constitution establishes the general assembly to provide direction
from the citizens to the C/AFN government and receive updates and reports from
the government. The general assembly consists of a minimum of forty citizens who
are at least sixteen years of age, and a quorum of the council. The constitution en-
courages the general assembly to make decisions by way of consensus.

The council is established by the constitution as the legislative body of the
C/AFN. It comprises an elected chief, four councillors, one elder councillor and
one youth councillor. Among other duties, the council will enact, amend and
enforce the C/AFN laws and fulfill the mandates and direction set out by the
general assembly. The constitution encourages the council to reach unanimous
agreement in the approval of its decisions.

A youth council is also established that comprises citizens between the ages of
sixteen and twenty-three years. The youth council may provide advice, assist-
ance and recommendations to the C/ AFN government.

While the C/AFN constitution does not establish a judicial body, it provides
that the C/AFN laws may only be challenged in a court of competent jurisdic-
tion. It is assumed that this means that the Supreme Court of the Yukon Territory,
or a court established pursuant to an administration of justice agreement between
the C/AFN and the federal and territorial governments, may quash an invalid
C/AFN law. It should also be noted that the C/AFN has enacted and imple-
mented a law to resolve disputes in relation to the C/AFN goverrunent and its
citizens. Under this law, an independent panel may be established to mediate or
arbitrate such disputes.
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The C/ AFN constitution prohibits the sale of any settlement land and sets out
a detailed process for the transfer or exchange of parcels of settlement land.

Conclusions

Eight years after the first four Yukon First Nation self-government agreements
were brought into legal effect, the question to be considered is whether the self-
government agreements have facilitated effective and fair governance. Perhaps it
is too soon to undertake a definitive assessment, but some conclusions may be
drawn.

Firstly, it is clear that the self-government agreements have improved pro-
gram and service delivery and the effectiveness of the programs and services.
Under the Programme and Service Transfer Agreements (PSTAs),*? the Yukon
First Nations can re-design the structure or criteria of most of the assumed pro-
grams and services. This has resulted in more relevant and responsive programs
and services that benefit both the community and citizens. For instance, when a
self-governing Yukon First Nation assumed management, administration and
delivery of the federal social assistance program, it established a new program
with stricter criteria and eligibility in order to encourage young able-bodied citi-
zens to pursue training, education or employment opportunities.

Under the PSTAs, it is fair to state that the funding for the programs and serv-
ices assumed by the Yukon First Nations is better utilized. The bureaucracy con-
sumes less money so more funds can be devoted directly to the objectives of the
programs and services. Perhaps most significantly, health professionals have no-
ticed that social and health conditions and standards in the self-governing com-
munities have improved* and that this improvement may be a reflection of a more
effective management, administration and delivery of programs and services.

It is arguable that taking on the management, administration and delivery of
programs and services has stretched the capacity and resources of certain Yukon
First Nation governments. But the Yukon First Nations themselves determine the
pace of assuming programs and services and, therefore, they have the power to
control their growth of responsibilities.

Secondly, local control and input into land and resource management has
served to enhance the management of those lands and resources.

In particular, the powers and authorities, including the law-making powers,
of the self-government agreements enable Yukon First Nations to substantively
manage and administer their lands and resources. These powers and authorities
have resulted in better local management of their lands and resources. It should
be noted that most of the self-governing Yukon First Nations have enacted laws
related to the management of their settlement lands.
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The involvement of Yukon First Nation citizens in the boards and committees
system established under the Umbrella Final Agreement has resulted in better man-
agement of lands and resources throughout the Yukon. The traditional knowledge of
Yukon First Nation citizens has brought new issues and perspectives to the attention
of public government. The local knowledge of other residents who participate on
UFA boards and committees has also contributed to improved management.

As the Chiefs stated in “Together Today For Our Children Tomorrow”, public gov-
emment served to politically marginalize Yukon First Nation citizens — their opinions
and perspectives were not taken into account by government in decisions related to the
development of the lands and resources of the Yukon. In many cases, those decisions
had adverse impacts on the environment and communities. At present, the opinions
and perspectives of Yukon First Nation citizens are incorporated into the public gov-
emment process through the system of boards and committees.*

Thirdly, the governance structures and institutions of the self-governing Yu-
kon First Nations have been largely stable. The development and implementa-
tion of the Yukon First Nation constitutions have brought citizens together. Un-
der the Indian Act, internal conflicts raged for years within some bands and made
headlines in the Yukon media. Petitions were circulated to impeach elected chiefs
and councils. Election results were typically challenged. Appeals were made to
federal officials to intervene in the affairs of the band and resolve the disputes.
These were the hallmarks of dysfunctional governance under the Indian Act.

Of course, internal debate and conflict continues to take place within the self-
governing Yukon First Nations, but such debates and conflicts and the manner in
which they are resolved indicate that their governance systems are working. It
appears that the debates and conflicts are based on issues, and resolutions are
often reached amicably without escalation.

Why the difference between governance under the Indian Act and under the Yu-
kon First Nation self-government agreements? Perhaps citizens respect the legitima-
cy and credibility of the governance structures and processes established under their
constitutions and are more committed to making them work. Perhaps citizens recog-
nize that their governments can make decisions with respect to their community and
its future. Under the Indian Act, the sense of powerlessness and paternalism contrib-
uted to the dysfunction. Conversely, under the self-government agreements, citizens
can see that they can take steps to address problems, ameliorate conditions and plan
for the future of their community. They see that they can now make a difference.

Challenges of self-government for Yukon First Nations

Eight Yukon First Nation self-government agreements have been brought into
legal effect since 1995 and a number of common issues have emerged with re-
spect to the implementation and administration of those agreements.
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Must develop capacity

As Yukon First Nations have assumed more responsibilities related to manage-
ment, administration and delivery of programs and services, their capacities
have been stretched. The additional implementation responsibilities and obliga-
tions related to the final and self-government agreements have compounded the
pressure on the limited capacity of the Yukon First Nations.

As stated earlier, there are a limited number of citizens residing in the com-
munities who are trained, educated or qualified to assume senior management
roles within a contemporary government. Often, the managers within Yukon
First Nation governments are already overwhelmed with unfair workloads and
expectations.

While many citizens want to work on behalf of Yukon First Nations, since the
work itself is meaningful and challenging, the Yukon First Nations must still
work to draw and attract such citizens to their systems. It is certainly in the best
interests of a Yukon First Nation to employ its citizens - they may be more will-
ing to make a commitment to long-term employment and have greater motiva-
tion to take an interest in the work than non-citizen employees. The Yukon First
Nation governments, however, must understand that their educated, trained and
qualified citizens probably have many employment opportunities with the pub-
lic government and private sector.

The Yukon First Nations cannot only encourage their citizens to pursue edu-
cation and training opportunities and provide financial assistance to those citi-
zens for such purposes. Obviously the Yukon First Nations must continue to
make education and training of its citizens, including its mature citizens and
those citizens already working within their governance systems, a priority. They
must provide incentives for the citizens to pursue further training and education
and develop a broad range of skills. But they must also take steps to recruit and
retain those citizens who are already educated, trained and qualified.

Firstly, the work environment of a Yukon First Nation government must be
professional and stable. This environment must be non-partisan. The Yukon First
Nation must establish a public service that is independent and divorced from the
politics of leadership. If the Yukon First Nation governments face internal obsta-
cles to the establishment of such an environment, perhaps there is a need for
unionization within their systems to ensure that the rights of employees are re-
spected and advanced.

Secondly, wages and benefits must be attractive and comparable with public
government. Benefits, such as professional development and training programs,
must be available for employees of the Yukon First Nations.

Thirdly, the Yukon First Nations must work with public governments in a
strategic manner to develop the capacity of citizens. While the final agreements
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obligate the federal and territorial governments to develop a “representative
public service” in the Yukon*’, and this may compound the problem of Yukon
First Nations retaining their employees, there are many opportunities for coop-
eration. For instance, exchange and secondment opportunities with other gov-
ermments would broaden the experience and knowledge of the Yukon First Na-
tion employees.

Lastly, the Yukon First Nations must establish a pension system to attract edu-
cated, trained and qualified citizens as employees. If Yukon First Nations do not
implement pension systems, it may be very difficult to retain them as long-term
employees.

It must be pointed out that the capacity deficit of Yukon First Nations was
recognized in 1973. As stated earlier, the Chiefs proposed that training and edu-
cation programs be developed and implemented to assist the local bodies to de-
velop their leadership and properly organize. While some capacity has devel-
oped over the past thirty years, the requirements to implement and operate self-
government are insatiable. Much work remains.

Must develop leadership

Traditionally, elders and leaders groomed younger citizens of their community
as the next generation of leadership. But, during the tenure of the Indian Act, a
leadership void developed. The election process of the Indian Act did not facili-
tate mentorship or the development of young citizens for leadership. But, per-
haps more significantly, many of the young and promising Yukon First Nation
citizens left their communities in the 1970s and 1980s to participate in the land
claims process. Many of these citizens remained consistently involved in the ne-
gotiations over the years and their absence from the communities had a tremen-
dously adverse impact.

Not only were they unable to assume leadership roles in their communities,
they also could not mentor the next generation of citizens of their community.

Today the Yukon First Nations require dynamic leaders with strong skills and
broad knowledge. They must be able to grasp the complexities of the final and
self-government agreements and foster intergovernmental relationships with
other governments. They must also be able to work within their community, gen-
erate consensus and resolve disputes without confrontation or division. While
there are such leaders, they are largely inexperienced and few in number.

Given that few people have leadership skills and experience, the Yukon First
Nations must ensure that all citizens are given the opportunity to contribute and
that their input is valued. If citizens are marginalized by or excluded from the
Yukon First Nation’s governance system as a result of elections or politics, then it
is a loss for that Yukon First Nation. As discussed earlier, a fundamental principle
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of many Yukon First Nation constitutions is inclusion. The Yukon First Nations
must be committed to that principle and work to implement it.

Similar to the issues related to the development of capacity, the Yukon First
Nations must attract their qualified and talented citizens to assume leadership
roles. There must be comparable wages and benefits, including pension and sev-
erance packages. The Yukon First Nations must provide opportunities for their
leaders to broaden and enhance their skills, such as the establishment of mentor-
ship programs and exchange programs with other parliamentarians. Otherwise,
Yukon First Nation citizens who wish to pursue leadership responsibilities may
pursue opportunities with public government.

This leadership void is a serious problem: if Yukon First Nations are facing
tremendous pressure due to limited capacity, and skilful and experienced leader-
ship is not present, the progress of the Yukon First Nations may meander.

Must be resourced adequately

The Yukon First Nations must be resourced financially at sufficient levels. Fund-
ing is necessary not only to operate a government but also to develop capacity
and cultivate its public service.*®

As indicated above, the federal and territorial governments are obligated to
transfer funding to the Yukon First Nations by way of Financial Transfer Agree-
ments (FTAs) and Programme and Service Transfer Agreements (PSTAs) to oper-
ate their governments and fund programs and services for their citizens. In gen-
eral, the terms of these agreements are either three or five years. In addition, the
Yukon First Nations receive federal funding to carry out responsibilities related
to the implementation of their final and self-government agreements.

In many ways, these arrangements reflect the federal-provincial funding rela-
tionship. While the provinces have other stable and significant sources of fund-
ing and can absorb funding cutbacks, the Yukon First Nations’ sources of income
are modest and immature at this time and likely will be for the foreseeable future.
Therefore, any reduction of federal or territorial funding to the Yukon First Na-
tion governments would have a significant adverse impact.

Of course, funding matters are always contentious discussions amongst gov-
ermments. But if self-government is going to facilitate effective and fair govern-
ance for the Yukon First Nations, adequate funding is required. To that end, the
parties need to examine options to objectively assess whether funding levels are
adequate. Perhaps there is a role for the auditor general or other independent
bodies to assess self-government responsibilities, expenditure and funding and
make public recommendations.

At present, the federal government is not willing to examine the adequacy of
funding or consider such issues in the various review processes to be undertaken
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by the parties pursuant to the land claim package.”’” The federal government is
reluctant to re-examine funding levels for the final and self-government agree-
ments. This approach is counterproductive and may jeopardize the success of
self-government in the Yukon.

The parties should also identify and remove any barriers that obstruct or frus-
trate the Yukon First Nations’ ability to develop their own sources of revenue,
such as revenue generated by way of taxation, royalties or economic develop-
ment. For example, if a significant portion of a Yukon First Nation’s own sources
of revenue are deducted from its FTA, that Yukon First Nation may be reluctant
to make investments and expend resources to pursue opportunities. Incentives
must be established to promote the economic independence of the Yukon First
Nations. The development of a viable and long-term economic base must be en-
couraged since indefinite reliance on federal funding would be neither positive
nor desirable.

Must fully implement the Yukon First Nation constitutions

As discussed above, the governance structures and processes of the self-govern-
ing Yukon First Nations have for the most part been implemented. In some cases,
however, certain provisions have yet to be implemented. For instance, the youth
and elder bodies of many Yukon First Nations have not been active.

While most of the Yukon First Nation constitutions establish a judicial body to
protect the rights of citizens, mediate or arbitrate disputes between citizens and
the Yukon First Nation governments, or adjudicate alleged violations of Yukon
First Nation laws, those bodies have not yet been implemented. This is problem-
atic: citizens who have a grievance or wish to seek remedy with respect to a Yu-
kon First Nation government may not have an independent and objective forum
to which to bring those matters for resolution. For instance, what options does a
citizen have if his Yukon First Nation government has taken action contrary to
the constitution?

While a citizen could make an application to the Supreme Court of the Yukon
Territory*® to resolve such an issue, that process is often prohibitive due to cost
and time.

The Yukon First Nations could look at the C/AFN law® that establishes an
independent tribunal to ensure effective and respectful resolution of disputes
involving the administration activities of the C/AFN government. The tribunal
has the power to investigate, hear and decide complaints.®® They could also look
at the establishment of an ombudsman to independently review the actions of
Yukon First Nation governments and its officials. Or an office could be estab-
lished to examine allegations of conflict of interest.
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Some Yukon First Nations wish to finalize their negotiations regarding the
administration of justice before they implement their judicial bodies since it is
expected that these agreements will establish processes and forums to deal with
alleged violations of Yukon First Nation laws. But it is uncertain when these ne-
gotiations will be completed. In the meantime, disputes must be resolved expedi-
tiously within fair and independent processes and forums.

In any event, it is essential that the provisions of the constitutions be fully
implemented so that the checks and balances of the Yukon First Nation govern-
ance systems are in place and that self-government has legitimacy and credibility
for both the citizens and public.

Must establish a substantive role for a central institution

The Chiefs have always recognized the need for a central institution to undertake
a substantive role and assume certain responsibilities and powers in conjunction
with the Yukon First Nations. In both “Together Today For Our Children Tomor-
row” in 1973 and “Proposal For A Yukon Indian Settlement” in 1979, the Chiefs
articulated a vision of self-government that established a central institution to
support and complement the work of the local governments.

Under the final and self-government agreements, the CYFN, presently the
central organization of eleven of the fourteen Yukon First Nations, has certain
implementation responsibilities. But it has a minimal role, if any, in relation to the
exercise and operation of self-government. The CYFN is delegated certain tasks
and responsibilities by the Chiefs. But the Yukon First Nations are reluctant to
pass their new powers and authorities to a central institution. After all, they ne-
gotiated for twenty years to empower their communities and dissect the central
bureaucracy of the Department of Indian Affairs and move powers and authori-
ties to the communities.

As stated above, however, many Yukon First Nation governments are over-
whelmed by their new implementation and self-government responsibilities. In
fact, some acknowledge that they lack the capacity to assume all these new re-
sponsibilities. There is therefore a need for a strong central institution or regional
institutions to provide support.

If a central organization is adequately funded and fully mandated, it should
be more economical for a central organization to carry out certain responsibilities
and functions. Certainly, the scales of scope and economy indicate that common
matters should be more effectively and efficiently addressed by a central organi-
zation than individually by its members.

For instance, a central organization would be well suited to dealing with mat-
ters related to the capacity deficit and leadership void as discussed earlier. It
could continue its work to develop and implement a Yukon First Nation public

SELF-GOVERNMENT IN THE YUKON 145

service strategy. It could continue to develop information technology and infra-
structure to promote more effective communication amongst the Yukon First Na-
tions.

Perhaps it would be appropriate for certain Yukon First Nations laws to be
developed and administrated by a central or regional institution.®! Perhaps it
would be more effective and cost-effective for a central institution to manage,
administrate or deliver certain programs and services for Yukon First Nation
citizens.

The Council of Yukon First Nations and its members have recently established
a self-government secretariat devoted to providing support and expertise to the
self-governing Yukon First Nations. It has a mandate to bring together Yukon
First Nations to develop strategic policies and discuss issues related to self-gov-
ernment. It is hoped that this initiative will evolve into a central institution that
not only assists the self-governing Yukon First Nations but also fulfills an integral
role in the development and operation of self-government in the Yukon. Clearly
this role is required.

Must appoint committed and knowledgeable representatives to the various
boards and committees

A fundamental pillar of the Umbrella Final Agreement (UFA) is the guarantee
that persons nominated by the Yukon First Nations will be appointed to the vari-
ous management boards and committees. As discussed earlier, there are a number
of advisory and quasi-judicial boards and committees that comprise the nomi-
nees of the Yukon First Nations and public government. As stated earlier, these
nominees are not delegates of the parties who nominate or appoint them.

It is demanding to be an effective member of a board or committee. Often the
time commitment required to prepare for and attend the meetings or proceedings
of a board or committee is significant. Often the deliberations of the members of
the boards and committees can be heated and contentious since the members
bring many different, and sometimes conflicting, perspectives and viewpoints. In
the case of persons nominated by Yukon First Nations, it is hoped that they are
able to bring forward the concerns as well as the perspectives of Yukon First Na-
tions.

In many instances, the boards and committees are responsible for implement-
ing the principles of the UFA and Yukon First Nation final and self-government
agreements in the course of carrying out their functions. Therefore, the Yukon
First Nation nominees must be knowledgeable of the agreements and effective
advocates of them.

To that end, it is important that the Yukon First Nations actively develop and
recruit suitable persons to be their nominees on the various boards and commit-
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tees. If the UFA system of boards and committees fails to address the concerns of
the Yukon First Nations or to incorporate their perspectives into the recommen-
dations of the board or committee — which hopefully will influence or form pub-
lic policy - then a pillar of self-government will have been undermined.

In closing, it must be emphasized that the UFA and self-government agree-
ments are not intended to be a panacea. Those agreements set out tools for Yukon
First Nations to establish governance structures and processes consistent with
their cultural values and institutions that are respected by their citizens and re-
sponsive to their needs. It is hoped that these tools will also be used to forge a
new relationship with other residents of the Yukon and the public governments.

Although the negotiation process in the Yukon was frustratingly protracted,
the fulfillment of the objective of the Yukon First Nations to provide effective and
fair governance to their communities and citizens will continue to be challeng-
ing. It will take some time to realize the full benefits of these agreements. But, if
Yukon First Nations continue to work together to address those challenges, that
objective can be fulfilled. a
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the exercise of the filing of the right of appeal, objection or application has expired.”
Tr’ondek Hwech'in Self-Government Agreement, section 13.3.2. A Yukon First Nation
may enact laws of a local and private nature on Settlement Land in relation to the control
or prohibition of the possession or use of firearms, other weapons and explosives. At the
1995 general assembly at Brooks Brook, Yukon, the Chiefs delegated this law-making
power to the CYFN in order to enact a common law related to firearms on behalf of the
CYFN members. The CYFN tabled a draft firearms law to the Chiefs but the law has not
been enacted. A Yukon First Nation may delegate its powers and authorities, including
its law-making power, to the CYFN and other certain bodies pursuant to section 12.0
of its self-government agreement.
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THE GREENLANDIC VERSION OF SELF-GOVERNMENT
M Jens Dahl

Greenland Home Rule is often considered a model for other indigenous peo-
ples, perceived by some as being the maximum degree of autonomy that a
small indigenous group can hope to achieve. Many Greenlanders, however, seem
| to be of a different opinion. This paper will look at the unique nature of the Home
| Rule arrangement and, at the same time, seek to explain some of the factors be-

| hind the dissatisfaction with the current arrangement as expressed by many
"' Greenlanders.

;\ There are obvious historical and demographic reasons as to why Greenlandic
'j‘ Home Rule cannot easily be copied by other indigenous peoples and these will
Il be considered. However, a lot can be learned from experiences gained in Green-
i land under the Home Rule arrangement, from the negotiation processes and
!
|

from the nature of the political institutions.

A T s KALAALLIT NUNNAT
Summary ¥ R : GREENLAND

Home Rule was introduced in Greenland in 1979. This followed less than four
years of negotiations in a Danish-Greenlandic Commission, the Home Rule Com-
| mission. The report of the Home Rule Commission was adopted by the Danish
| government and the Greenland Provincial Council. When the Home Rule Act
1 and accompanying acts (including the Act on Mineral Resources in Greenland) |
“ were introduced in the Danish Parliament, they were adopted by a large majority
| in November 1978 and confirmed by referendum in Greenland in January 1979.
‘ The introduction of Home Rule should be seen as a process that gradually
1 transferred power and control from Danish to Greenlandic authorities. In the
| decade following 1979, most institutions dealing with internal matters were
| brought under Greenlandic authority. These included the education system, the
economy (including fishing and trade), health, domestic policy matters, the
_ Church, infrastructure, etc. Until 1979, Greenlandic society was completely dom-
| inated by the Royal Greenland Trade Department, which was taken over by the
Home Rule authorities, thus providing these with enormous control over the
I country’s development.
Twenty years later, Greenland has developed into a self-governing region '
that, in most matters of daily concern to its inhabitants, is in charge of its own
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affairs. However, the Home Rule authorities rely on the Danish government (in
the form of block grants and other transfers) for about 50 % of public expendi-
ture, a fact that psychologically at least perpetuates a dependency complex remi-
niscent of colonialism. Furthermore, after two decades of Home Rule control, the
education system, administrative institutions, health sector, etc, rely to a large
extent on staff recruited from Denmark. The fact that these are non-Greenlandic
speakers with a non-Greenlandic cultural background implies that proficiency in
the Danish language and Danish traditions largely dominates these sectors of
society. To this should be added the fact that, when Home Rule was introduced,
the Greenlandic politicians adopted a development model that was to transfer
control from Denmark to Greenland as quickly as possible, i.e. before Greenland-
ers themselves were able to fill the large variety of positions, and also stipulated
that institutions had to operate on a standard equal to that in Denmark. These
facts are important in understanding why dissatisfaction with the Home Rule
arrangement increased in Greenland at the turn of the millennium. This has spe-
cifically been expressed by politicians in relation to matters outside Home Rule
control, i.e. foreign relations, defence and international trade relations. While the
political elite has been reluctant to discuss the inherent contradictions of its own
decisions concerning the structure and professional level of the institutions gov-
erned by the Home Rule (administration, education, health sector, etc), the effect
seems to be felt by those educated Greenlanders who feel that they are being ex-
cluded from positions because they fail in the Danish language and traditions.
The political discussion around the future development of self-government has
therefore to a large degree taken place on ethnic terms (Danish vs. Greenlandic)
to the detriment of those who cannot get into the educational system as nurses,
teachers, electricians, etc, simply because a command of the Danish language
(and often also English) is a precondition. Ironically, a number of the best edu-
cated Greenlanders, who have lived outside the country for years and established
families abroad, often do not have a perfect command of Greenlandic are thus
also being marginalised by the dominant political agenda.

The Home Rule system has a functioning administration which, in many re-
spects, has the character of a mini-state. However, gradually, the establishment of
this mini-state has revealed the limitations of the authority of the Greenland Par-
liament and government to take autonomous decisions without first obtaining
permission from the Danish authorities. The existing Home Rule type of autono-
my is therefore seen by many as an obstacle to the further development of the
present system in accordance with their aspirations.

This was the situation when, in late 1999, the Greenland Home Rule govern-
ment announced the appointment of a self-government commission. The mere
establishment of this commission is a strong indication of Greenland’s wish to
re-evaluate its relationship with Denmark in order to gain more independence
than the existing Home Rule structure allows. This desire has been notified to the
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Danish Government and, in 2004, a Danish-Greenlandic Commission on self-
government was appointed by the Danish Prime minister. The commission con-
sists of an equal number of Danish and Greenlandic politicians and is chaired by
a member of the Home Rule Parliament. A report is expected in 2006.

When Home Rule was established in 1979, it was seen by the vast majority of
Greenlanders as a great step forward and few people had anticipated that Green-
land would, in many respects, develop a de facto self-governing system within 20
years. Despite social, educational and administrative problems, Home Rule in
Greenland has been a political success and the Greenlanders have achieved what
very few other indigenous peoples in the world have been able to. First and fore-
most, they have gained control of their own society and future, in spite of all the
limitations.

Background
Geography, economy and education

More than 3,000 km from Denmark, Greenland is considered to be the largest is-
land in the world. The whole of its interior is covered by a huge ice cap and only
the coastal zone is free of ice. The long winters and cold summers do not allow
much vegetation and only in the southern part of the country do we find some
petty farming. Even the sea is frozen for some months of the year, leaving only a
few towns free of ice all year round. From outside Greenland, the only practical
way to enter the island is by air.

The life of the people in Greenland is oriented towards the sea, with industr-
ialised fishing and hunting of sea mammals being the mainstays of the economy.
Fish and fish products constitute about 90 per cent of export value and one spe-
cies alone, shrimps, constitutes 64 per cent of total export value'. Hunting of sea
mammals is important for the subsistence of the population but the export of
sealskin is of minor importance compared to the export of fish products. The fish-
ing fleet of small boats and large trawlers is privately owned by Greenlanders
except for some trawlers owned by the 100 per cent Home Rule-controlled Royal
Greenland. “The major part of the land-based fishing industry in Greenland is
owned by Royal Greenland A /S, which now has 10 fish processing plants and a
number of settlement installations in North Greenland and the Disko Bay area”?.
Tourism is a slowly growing industry but it only employs a small percentage of
the labour force.

The economy of the Home Rule is based upon income taxes, sales taxes and
block grants from the Danish Government. The 18 municipalities all operate un-
der Home Rule authority. The municipalities levy taxes on their inhabitants and
receive grants from the Home Rule for fulfilling social, technical, cultural and
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|
i educational responsibilities. The municipalities are governed by municipal coun- ]
I cils elected by all adults over 18 years.
I Greenland’s 57,000 inhabitants live in more than 80 towns and settlements but
more than 40 per cent live in the three major towns of Nuuk (capital), Sisimiut
H and Ilulissat. About 12 per cent of the total population are ethnic Danes while 88
’ per cent are ethnic Greenlanders (Inuit)’. As we compare Greenland with other |
Inuit territories, we should always remember the 3,000 km that separates Den-
il mark from its colonial acquisition. Thus, there has never been a gradual move- |
‘ ment of the inhabited frontier further north - a practical and psychological fact
never to be underestimated. It has affected Danes as Greenlanders to the extent
! that very few, if any, have ever seriously questioned the territorial integrity of
‘ Greenland and its political status as separate from Denmark. Although most
i | Greenlanders of today have one or more Danish forefathers, few Danish ever set-
} tled permanently in the country.
, There are 12,000 people “born in Greenland” now living in Denmark, either
: permanently or as students in higher education. A recent estimate (Togeby 2002) .
| concludes that this figure might overestimate the number of ethnic Greenlanders
because only about 7,000 of these were born in Greenland with at least one parent
being born in Greenland. The same author also estimates that the number of

‘ Greenlanders in Denmark has by and large remained constant since 1980 and N :
. . 4 Sagqagq, Greenland. Photo: Jens Dahl
will decrease in the future®.
Danes in Greenland often occupy leading positions in the administration and Hinting in Sagqaq, Greenland. Photo: Jons Dahd

i many workers in the construction industry are still recruited from Denmark. Of
I | particular importance is that many teachers in the education system, including
i the primary schools, are Danes and only Danish-speaking persons.
| Compared to other Inuit, the Greenlanders are well-educated but still lag be-
hind compared to the level in Denmark and Europe. There are nine years of com-
ll| pulsory school attendance and all communities have an elementary school.
Greenland has three high schools, some vocational training institutions, a teach-
ers training college and a small university that teaches social sciences and Green-
landic culture and language. Greenlandic is the language of instruction in the
‘ elementary school, with Danish as the first foreign language. Many students,
’ specifically from the outlying districts, leave school with a limited knowledge of
| Danish and thus fail to cope with the demands put on them when they want to
[ continue in the education system, whether in Greenland or Denmark. To this
should be added the fact that, given that approximately 25 per cent of the teach-
| ers are from Denmark and only speak Danish, and due to the fact that many
Greenlandic teachers fail in the modern school system, many students are dis- !
qualified when they enter educational institutions operating on Danish or inter- i
national standards.
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The coloenial period

Not far from Nuuk, today Greenland’s capital, the Danish-Norwegian mission-
ary, Hans Egede, established the first colonial settlement in Greenland in 1721°
and, during that century, a number of colonial settlements were established along
the West Coast of Greenland. Only a few years after Hans Egede’s landing, the
colonial settlement was moved to Nuuk, and since then this has been the political
and administrative centre. The Danish colonists were traders and missionaries
and their number never reached more than a small minority.

Less than 60 years after Hans Egede’s landing, the whole west coast from the
southern spit of the island to Upernavik in the north had come under colonial
rule. Before the end of the 1700s, real power came into the hands of the Royal
Greenlandic Trade Department in Copenhagen from where all colonial settle-
ments were ruled for more than 200 years. The settlements of East Greenland and
North Greenland did not come under Danish control until shortly before and
after the start of the 20" century. From its inception, Danish colonial policy was
based on mission and trade.

The missionaries soon learned Greenlandic, and the dialect spoken around
Nuuk was used in the churches and in the schools all along the vast coast. When
the first newspaper, Atuagagdliutit, was published in 1861, the Nuuk dialect was
used and itdeveloped into a new written vernacular used in all colonial districts.
This dialect became the administrative language in all colonial districts and be-
came the chief language of the country (Kleivan, H. 1984:525). The use of a com-
mon language created a sense of unity around being a Greenlander, and the iden-
tity of being a Greenlander, Kalaaleq, emerged gradually in the 18" and 19* cen-
tury (Dahl 1988:76). The significance of this is that Greenland had been a political
reality for a very long time when the demand for Home Rule was heard in the
1970s. Although North Greenland and East Greenland in many respects were,
and still are, marginal regions, the claim for self-government was put forward in
a unified way without regionalism playing any significant role. The legitimacy of
those negotiating self-government was never seriously disputed - they spoke on
behalf of Greenlanders from East, West and North Greenland. The size of the ter-
ritory of the Greenlanders was undisputed by the Danish authorities.

The political attitude of the Danes toward the colonized people was best char-
acterised as “benign paternalism” or top-down decolonisation. Presumably in-
spired by the political developments in Europe in the middle of the 19* century,
decolonisation and indirect rule became important in the governing of Green-
land. The first step was taken in the early 1860s with the introduction of district
councils that were quasi-democratic structures made up of elected Greenlanders
(male only) and members of the colonial administration. These councils had a
number of social and legal functions but the most important was to return part of
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the profit from the colonial trade back to the skilled hunters. In 1911, elected mu-
nicipal councils had replaced these district councils and two indirectly elected
provincial councils were established. Franchise for women was given in 1948.

Post World War II

The impact of World War II was significant. For five years the country was cut off
from German-occupied Denmark, and Greenland relied on newly established
links with the USA. When the war was over, the colonial system did not remain
unchallenged and the protective policy of the Danish authorities was gradually
abolished. Greenland became an “open” country, huge US military bases were
established and, with the new Danish constitution of 1953, Greenland “lost” its
colonial status and became a distinct region within the Danish realm.

From 1953 on, Greenland was divided into two electoral districts each send-
ing a representative to the Danish Parliament. Also in 1953, the provincial coun-
cils were united, chaired by the Danish governor. The Provincial Council came to
include East Greenland and North Greenland in 1961. From 1967, the council
elected its own chair. In 1975, four years before the introduction of Home Rule,
modern municipalities were established. The municipal councils were given
wide executive functions and their economy was based on income taxation.

Heavy Danish investment programmes in the fishing industry and housing
during the 1950s and 1960s had the demographic implication of causing the pres-
ence of Danes to reach about 20 per cent of the total population by the 1970s. In
1950, more than 200 years after the first colonial settlement was established in
Greenland, only 4.5% of the population were Danes. The other important demo-
graphic change that took place in the wake of the industrial programme was an
influx of people from the small settlements to the economic and administrative
centres, in Greenland called towns. A large number of settlements were deserted.
Not only were people concentrated in the towns, so were investments. While fish
processing plants, schools and housing became available in the growth centres
along the central West Greenlandic coast, settlements and outlying districts were
neglected. The resettlement programme was carried out by the use of administra-
tive force but there was no check-and-balance between the ambitions and the
opportunities created in the towns.

The ultimate consequence of the resettlement policy came when the colonial
authorities closed down the coal mining town of Qullissat and 1,000 people were
forced to move. When the last inhabitants moved in 1972, Qullissat became a
symbol of the effects of colonial ruling.

The early 1970s were years of lasting change in Greenlandic society. The ef-
fects of colonialism crystallized and, in a few outstanding cases, as the one just
mentioned, the demise of colonial relations were projected large upon the wall,
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to be seen and understood by all Greenlanders. Within a few years, the humilia-
tions were turned around and the Greenlanders had taken the initiative (for a
substantive treatment of this period, see Dahl 1986).

In 1971, a new generation of young politicians entered the scene. One of them
was Moses Olsen who was elected to the Danish Parliament. Between 1971 and
1973 he played the balance between the two blocks in Danish politics — and what-
ever he did he was blamed for intervening in internal Danish matters. It became
obvious to every Greenlander that Greenlandic members of parliament were not
considered equal to the members elected in Denmark. The logical conclusion of
Moses Olsen and his political allies was therefore that a change in Greenland’s
status within the realm was needed. The feeling of discrimination was further en-
hanced in the referendum of Danish membership of the European Economic Com-
munity (EEC - later the European Union) in October 1972. The outcome was a
majority in favour of membership among the Danish population. However, in
Greenland there was a substantial majority againstjoining the EEC, but it was to no
avail because the votes from Greenland were merged with those from Denmark®,

The Greenlanders were opposed to EEC membership first and foremost due
to a fear of European interference in the fishery in Greenlandic waters. However,
the real significance of the referendum in Greenland was that the people did not
only vote for or against the EEC but that they voted against any kind of foreign
ruling. The result was frustration because the great majority had voted against
but when Greenland was drawn into the EEC by Denmark this implied further
incorporation into and rule from abroad. The psychological impact was never
fully understood in Denmark (nor by all Greenlandic politicians) and for the
Greenlanders there was only one way out. Demands were now raised for chang-
ing the relationship between Denmark and Greenland with the clear aim of more
autonomy for Greenland.

The Greenlandic Home Rule Committee of 1973

Voices were raised in the advisory Provincial Council in Greenland for setting up
a committee to look into the possibilities of self-government for Greenland. The
Greenlanders had decided to work out their own agenda before entering nego-
tiations with the Danish government. Only a few months later therefore, the min-
ister for Greenland, a Greenlander himself, established the Home Rule Committee,
composed of the two Greenlandic members of the Danish Parliament and mem-
bers of the Provincial Council.

The Home Rule Committee took two years to discuss the issue and draft its
report. The report emphasised a number of principle viewpoints on the future
relationship between Greenland and Denmark. Despite serious political discrep-
ancies (to be revealed over the coming years) between the members, the report
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was unanimously adopted. The only exception concerned subsurface resources,

which the majority claimed came under Greenlandic jurisdiction. The main view-

points of the Committee were that:

- Because the Greenlanders are a distinct people,

- Because Greenland is geographically separate from Denmark,

- Because the people in Greenland want to keep their own distinct language,

- Because colonialism has marginalized the Greenlanders from decision-mak-
ing processes,

- Because the Greenlanders want a higher degree of self-determination,

the Home Rule Committee suggests a number of public affairs should be trans-

ferred to Greenlandic authority. Considered most important were: political mat-

ters internal to Greenland, taxes, social affairs, trade, education, culture, family

and criminal jurisdiction, nature conservancy and subsurface resources.

All Greenlanders shared the same dream: to develop a “Greenlandic society
on Greenlandic terms and conditions”. A symbolic community based on the
Greenlandic language and culture. Naturally, the dream was often phrased in
terms of opposition to the colonial policy. Thus, it stressed a Greenland based on
the “traditional Greenlandic culture”, on decentralised settlements rather than
people living in a few urban centres, on democracy instead of colonial rule and
on a community dominated by the ethnic Greenlandic majority. The strength of
the Greenlandic quest for self-government was exactly the strength of the dream,
unanimously shared by all Greenlanders.

The dream and the demands put forward by the Greenlanders were phrased
in terms of opposition: Greenlandic traditional culture versus Danish culture,
Greenlandic language versus Danish language, decentralised settlement as op-
posed to the Danish concentration policy, etc. The dream was not an expression
of nostalgia. On the contrary, the movement was headed by persons who wished
to develop a modern industrialised Greenlandic society —not very different from
the one so strongly forced upon them by the rulers in Copenhagen but it was to
be developed with cultural and historical roots in Greenland. The claim was
based on culture and history - it was a nationalistic movement.

There was another strength that helped to explain the development that took
place after the introduction of Home Rule: the “traditional culture” was allowed
to change and to modernise — and so did the concept of self-government, which
now looks quite different nearly 30 years after the Home Rule Committee wrote
its remarkable report.

The Danish-Greenlandic Home Rule Commission of 1975

The Greenlandic Home Rule Committee submitted its report in February 1975
and in October that same year the Danish Government (the Minister for Green-
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land) announced the establishment of a Danish-Greenlandic Home Rule Commis-
sion. The Commission had 7 Greenlandic members (the 2 members of the Danish
parliament + 5 members appointed by the Greenland Provincial Council) and 7
Danish members appointed by the Parliament. The Chair was appointed by the
Minister for Greenland.

The Home Rule Commission was established as recommended in the Com-
mittee report and the work of the Commission took its departure from this
(Betaenkning 837/1978 bd.1:12). The Commission was given three main tasks: a
political, an economic and an administrative one.

Politically, the Commission was to recommend areas to be transferred to
Greenlandic (Home Rule) authority. Economically, the Commission was to de-
velop suggestions for future funding of Home Rule and other public expendi-
ture. The final issue to be dealt with was the administrative consequences, in-
cluding the division of responsibilities between Danish and Greenlandic authori-
ties.

It is very important at this stage to stress that no one in the Commission seri-
ously questioned that Home Rule should be introduced in Greenland. It was,
furthermore, generally accepted that the Greenlandic politicians legitimately ne-
gotiated on behalf of all residents — ethnic Greenlanders and ethnic Danes — liv-
ing in Greenland. And last but not least no one ever seriously challenged the idea
that the region to be governed by the Home Rule was the undivided island of
Greenland.

Less than three years after its establishment, “the Commission concluded its
work in June 1978 by submitting a report containing proposals for a Home Rule
Act with adjacent consequential statutory provision” (Foighel 1980:4). By and
large, agreement between members of the Commission was preponderant except
for on the right to subsurface resources. The Greenlandic Home Rule Committee
had stressed that surface as well as subsurface resources should belong to Green-
landic society. However, this seeming unity concealed the fact that some Green-
landic politicians did not share this point of view, and this became obvious dur-
ing the negotiations in the Home Rule Commission. Under pressure from the
Danish Prime Minister, Anker Jorgensen, who stressed that either Greenland had
to share its resources with Denmark or they had to seek independence, a compro-
mise was found. But some of the Greenlandic (and one Danish) members of the
Home Rule Commission never really accepted the compromise that “The resi-
dent population of Greenland has fundamental rights to the natural resources of
Greenland”. During the first 10-15 years of Home Rule this was the most contro-
versial political issue between Denmark and Greenland. It is worth emphasising
that it has remained a political, not a legal, issue and despite many legal opinions
itis generally recognised that Greenland could claim full ownership of all surface
and subsurface resources.
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All the statutes proposed by the Commission were adopted without amend-
ment by the Danish Parliament in November 1978, and approved by referendum
in Greenland on 17 January 1979. 63% of the electorate (approximately 80% Green-
landers and 20% Danes) voted and, of these, 70% were in favour and 26% opposed
to the introduction of Home Rule on the conditions agreed in the Commission and
adopted as law by the Parliament in Copenhagen. There is no indication that Danes
in Greenland were more opposed to Home Rule than Greenlanders.

Decolonisation

As an outcome of decolonisation, the Greenlanders had acquired experience with
political decision-making and a tradition for electing their own representatives to
political bodies. When claiming self-government, there already existed a political
structure and a political tradition to be further developed, and there was an ad-
ministrative infrastructure in the municipalities and in the secretariat of the Pro-
vincial Council to build upon. Thus, the institutional legacy of decolonisation
had its rewards, besides being an important steering instrument of colonialism.
Political democracy had gained some roots in Greenlandic culture and Green-
landers knew the implications of holding political office in a system that, by and
large, was modelled overseas.

The Home Rule process diverged from all earlier decolonisation initiatives in one
important aspect. While the reforms in the 19" and early 20" centuries were insti-
gated and controlled by the Danish authorities, the Home Rule process had its roots
in Greenland and was initiated and promoted by the Greenlanders. The era of pater-
nalism had gone forever and the Danish authorities never regained the initiative.

The public (the Ministry for Greenland) bureaucracy was involved in all sec-
tors of society to an extent unknown outside the communist bloc. The Home Rule
hence inherited an “over-developed” (Alavi 1972) structure that had very little
economic foundation in Greenland society.

Most of the Danes who came to Greenland in the 1960s and 1970s worked in
the construction sector, in the administration or in the service industry. Green-
landers were in control of fishing and hunting. The Greenlanders, who were al-
ways in inferior positions in economic, administrative and political life, dramati-
cally felt the effects of the industrialisation process and the concentration policy.
The result was ethnic tension. Even though the Greenlanders often silently put
up with the colonial dominance the reaction was unequivocal and, in daily life,
in the Provincial Council, in the Danish parliament, in music and among young
Greenlanders, protests and anger became common. Ethnic dominance and con-
trol (Kleivan, H. 1968) was no longer accepted. The result was that one more fac-
tor was added to the inferior positions of the ordinary Greenlanders, many of
whom became destitute, unemployed citizens in their own country.
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There were many similarities between Greenland in the 1960s and 1970s and
the post-colonial underdeveloped countries of Africa, Asia and Latin America.
The high birth rate was one of them. The creation of metropolis-satellite relations
within Greenland was another, and which left East Greenland and North Green-
land (Thule) behind. Even today, these regions depend on hunting as their main-
stay, and industrialised fishing has by and large never become established here.
As ice covers the sea for most of the year in these parts of Greenland, the climatic
conditions are the main reasons. However, the proliferation of Greenland halibut
fishing in Northwest Greenland in the 1990s indicates that other options are
available even in the hunting districts. Thus, when Home Rule was introduced,
the regions that were often considered by Greenlanders as “the real Greenland”
where “traditional” Greenlandic culture still remained and as symbolising Green-
landic vs. Danish, were also the regions left behind by colonial policies. However,
as we shall see, the Home Rule authorities have done very little to change this.

Urbanisation was thus one of the outstanding characteristics that followed
with the development ideology of the post-war era. Another demographic trend
was the migration from Greenland to Denmark. Kids were taken out of school in
their home community to attend schools in Denmark for a period and most high-
er education was only available in Denmark. At the end of the annual construc-
tion season, many young women followed Danish migrant workers back to Den-
mark, often with disastrous social consequences. Yet others chose to settle and
live there. Today there are at least 7,000 Greenlanders in Denmark or about 12-
15% of all ethnic Greenlanders. Although several new educational options are
now available in Greenland (like high schools), many of the Greenlanders in
Denmark are students who will return after having finished their studies. These
people often bring with them new ideas, skills and ideologies, facts that have
often made an impact on political and social developments at home.

As already mentioned, the 3,000 km of ocean separating Greenland from Den-
mark remains one of the most important factors explaining the uniqueness of the
Greenlandic Home Rule —even today. It is a factor that unavoidably adds to the no-
tion of Greenland as “the last frontier” in the minds of many Danes, and of Denmark
as the distant colonial power in the minds of many Greenlanders. As history has
taught us, there is much substantial and psychological truth to these notions. How-
ever, there is also another important aspect that seems to have an impact on the no-
tion among Greenlanders and Danes of the global position of the Greenlandic nation,
Kalaalit Nunaat. This is a feeling of being linked by mutually dependent ties.

Surely, this feeling is different among Danes and Greenlanders. The post-war
development of Greenlandic society gave rise to ethnic tensions and still does
today as Danes occupy many superior administrative, education and economic
positions. Among many Danes there is also the idea of superiority, which gives
rise to utterances that “either Greenland must be an equal part of Denmark or sail
in its own waters” - a notion of the benign Danes helping a naughty people of the
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far north. These are legacies of colonialism that do not easily disappear. But
among both peoples there are also strong bonds of solidarity, kinship relations
and perceptions of a shared history that seem to endure conflicts, suppression -
and self-determination. In the Arctic this is not a unique phenomenon but it is
nevertheless a factor of utmost importance in understanding the character and
scope of Greenland’s quest for self-government. Years ago, the foreign minister of
Denmark and likely prime minister to be, Uffe Elleman Jensen, was asked how
he, if he became prime minister, would react to a wish by the Greenlanders to
establish their own state. After some thought, he simply said: “it would make me
unhappy”. This reaction could be interpreted as colonialism in hiding ~ maybe,
but there was more behind it.

Self-determination and nation building
A nation of hunters

Self-determination is something that people do. It is a process that differs from
country to country, from nation to nation depending on the specificity of the so-
ciety and the culture of the individuals. There is no global universal form of self-
determination and “the right of self-determination should be regarded as a ‘proc-
ess right” rather than a right to a pre-defined outcome” (Henriksen 2001:14). The
way the indigenous peoples approach the issue of self-government, the attitude
they take to the holders of power, the means they use to reach their goals, the vi-
sions they have, etc, all depend upon culture and social facts. The atmosphere
might often be difficult to grasp, and without some understanding of the social
and cultural fundamentals there is no comprehension of self-determination as a
process into which so many people invest such great effort. There is no simple a
priori and overall structure that we can look for but there are at least a number of
essential factors that we can use as building blocks in our understanding of the
structure.

Greenlanders are basically hunters by culture. Although only a minority of
the population are hunters by trade the cultural ideology associated with hunt-
ing is taught to the children from the day they are born. It is difficult not to fall
into the trap of transferring stereotypes but there are a variety of facts of life that
carry meaning to each and everyone and that have their origin in the life of hunt-
ers and in today’s modern society, being pursued in full by those who grow up to
live by hunting. It includes a lifelong commitment to animals and the environ-
ment, it implies particular kinds of social relationships and it entails certain obli-
gations such as sharing and the ideology of being a provider (Nuttall 2000:40ff).

Anthropologists have often characterised Inuit societies, including Greenlan-
dic society, as relatively egalitarian. Many Greenlanders celebrate traditions that
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promote egalitarianism or have egalitarian connotations. Sharing and meat ex-
change between relatives, friends, neighbours or political party fellows is an im-
portant example. Prestige is acquired when you are able to give away meat and
fish and to give more than you receive, implying that the person who gives has a
surplus to give away. This goes back to the time when hunting was the main oc-
cupation of the Greenlanders and when the people lived in small communities in
which authority and prestige were bestowed on the skilled hunter who could
give more than he received. It is obvious that this alleged egalitarianism does not
imply that everyone in a small community was equal but it did imply that every-
one in the community had equal access to the resources, the means, the technol-
ogy and the knowledge necessary to acquire those resources (Dahl 2000:176). To
a large extent, this is still the case in small communities in Greenland - often con-
sidered as the “real Greenland”.

Greenland as a whole is no longer this egalitarian society but the notion of
egalitarianism still seems to be so strong that raising oneself above others is as-
sociated with personal abilities, skills and qualities. The essential point is, how-
ever, that a person who has this position is expected to share with others — expec-
tations that also include politicians. Prominent politicians are often highly re-
garded, not least if they are able to make an impact on the world outside Green-
land. But only to the extent that they are able to exchange the votes given them
with something that can be consumed literally or symbolically by the people: this
might be part of the explanation as to why some politicians who become “too
big” (meaning that they give less than they receive) are suddenly seen as being
deserted by their supporters. As the hunter is the provider for the family and the
community, the politician is the provider for his/her electorate — and the position
as provider is not only a technical one but is filled with symbolic values.

Enormous economic differences have developed between rich and poor in
Greenland and the lines of division no longer follow ethnic boundaries. Never-
theless, the egalitarian vision still exists and makes its impact on political life. The
recent and sudden rise in the political arena of Hans Enoksen, premier since the
election in December 2002, can be interpreted as an example of this. Hans Enok-
sen only speaks Greenlandic and many might see him as spokesperson for those
who only speak Greenlandic and for those who rely upon fishing and hunting.
These people seem to have been forgotten by politicians, pre-occupied with es-
tablishing institution after institution in Nuuk to which the entrance fee was flu-
ency in Greenlandic as well as Danish. They are the lost generation, forgotten in
the rush of building Home Rule.

The type of egalitarianism we deal with is very different from a class-based
socialist ideology, and this might explain why the two parties Inuit Ataqatigiit
and Siumut (to which we often attribute the labels of socialist and social-demo-
cratic) have accepted the most unequal economic development in the country.
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There might also be a connection between the egalitarian aspect of the Green-
landic culture and other factors, such as a respect for the integrity of each person.
This also implies a certain preference for not mixing in the affairs of other people.
The scepticism that many have towards people with a higher education (edu-
cated in Denmark) should also be mentioned as part of the egalitarian complex.

A closely-knit society

A nation with 56,000 inhabitants has a life different to that of nations with mil-
lions of inhabitants. Travelling along the coast and visiting a new community, a
Greenlander will always be able to find a relative or a friend. This is a strong in-
tegrationist factor and even in situations with serious disputes there are usually
always relatives willing to mediate conflicts. The political system must abide by
this fact and so must the relationships between Greenland and Denmark because
most Greenlanders (I guess) will have relatives in Denmark from mixed mar-
riages or from Greenlanders that have moved to Denmark.

The mixed marriages (..) have now reached a level that it has become a political
factor that has to be faced. Without having any statistical confirmation, there is no
doubt that this aspect plays a significant role for the general relationship between
Denmark and Greenland. It is otherwise impossible. Thousands of Danes live in
Greenland either because they are married to a Greenlander or because they simply
like to be there (Lynge 1998: 47)’.

There are other factors that make Greenland a comparatively tight-knit nation.
The most important is the West Greenlandic Inuit language, spoken by a vast
majority of Greenlanders even though daily communication in East Greenland
and in Thule takes place through the local dialects. And all Greenlanders enjoy
products from seals, whales and fish, considered “Greenlandic food” with both
the preparation and the eating being signs of being a Greenlander (Petersen, R.
1985: 296).

One confirms and maintains one’s Greenlandic identity, among other ways, by
eating and liking Greenlandic food in a world where there are many other options.
As the process of internationalization has become more striking in Greenland, and
in the area of food too, Greenlandic food as an ethnic symbol has taken on new di-
mensions. Greenlandic food products are something one is proud to present to
guests from the outside world. Greenlandic food is thus used both to underscore
the community spirit among Greenlanders and to show Greenlanders and Danes
that Greenlandic food is in no way inferior to foreign food (Kleivan, I.: 155).
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Important to the unity of the Greenlandic nation is also the fact that basically
everyone belongs to the same religious denomination, the Lutheran Church. The
church is an important element of Greenlandic culture and, although introduced
by the Danish and Norwegian missionaries, it is today considered a fully Green-
landic institution.

A friend of mine once made me aware of a telling factor with regard to differ-
ences between the situation in Greenland and the Canadian Arctic and Alaska.
All towns in Greenland have an open air market where hunters and fishermen
come and sell meat from seals, whales and musk-ox, birds, fish and caribou, and
in all food stores in Greenland you can buy frozen meat and fish products and
prepared delicacies produced in Greenland. This is economically significant but
is also an indicator of a society that is more closely knit than other Inuit societies.
Greenland is a nation.

A unified nation

The historical process that turned this enormous island into a nation is naturally
a product of colonialism, which brought together the many widespread Inuit
communities and united them through the colonial administration, political de-
colonisation and cultural unification (language, religion).

In pre-colonial days the communities along the coast were united in a web of
kinship and trade relations. To the outside, colonialism cut the Inuit in Greenland
off from their relatives in Canada and the internal network was institutionalised
and monopolised by the colonial authorities. However, the internal network has
always been there and plays a significant role in social, political and economic
affairs.

The introduction of Home Rule gave further impetus to the process of unifica-
tion in political terms, by giving up the structure in which settlements were auto-
matically represented in the municipal councils, by making Greenland into one
constituency when electing the Home Rule Parliament and by holding a referen-
dum in 1982 on Greenland’s future relationship with the European Union. When
the Greenland electorate voted Greenland out of the EU, it added significantly to
the feeling of belonging to a separate nation. Economically, this also took place by
transferring all the institutions controlled by the Danish state through the Royal
Greenlandic Trade Department to Home Rule-controlled institutions and compa-
nies.

When the discussion turns to independence or further self-determination for
Greenland, it is worth noting that - since the introduction of Home Rule in 1979
- not only have the Greenlandic authorities managed to put themselves in an in-
creasing number of positions that deal with international affairs but they have
also been able to do it in a way different from most other indigenous peoples.

THE GREENLANDIC VERSION OF SELF-GOVERNMENT 167

When Greenlanders appear in meetings in the United Nations representing the
Home Rule Government or a Greenlandic NGO, it is obvious that they have a
mandate as national representatives. They — politicians or civil servants - speak
from this mandate and on behalf of those (the government, members of an or-
ganisation) they represent. The importance is not only the specific legitimacy of
the person appearing at such a meeting but the legitimacy (and legality) of the
mandate the person brings. This confers great flexibility and power of negotia-
tion on the person because he /she knows the limits of their mandate.

In an indigenous world, this is a unique situation. Usually, the situation is
such that indigenous representatives speak on behalf of a group of people or an
organisation without having a full mandate to negotiate. Or they have a clear
mandate without being legitimate representatives of the group to which they
belong. The first situation is most conspicuously expressed by those who cannot
enter real negotiations “without having talked to our elders at home who send us
here”, and the latter position are often those representing NGOs that can sym-
bolically express the viewpoints of their people and can fight for these view-
points very strongly and often quite efficiently without being able to claim to
represent the majority of their people or the elected or appointed legitimate rep-
resentatives of their people. The one position is not more “positive” than the
other but the outcome of very different circumstances — political, demographic
and cultural.

One of the major obstacles to Greenland’s international ambitions is its exter-
nal dependence on military protection. This has often and fervently been pointed
out by the former European Parliament member for Greenland, Finn Lynge
(1998). Greenland cannot defend itself and will either have to depend upon Den-
mark as now - or upon the USA. There is no alternative and this enormous island
with its strategic position will never be allowed to exist without a military pres-
ence. The Greenlanders will, furthermore, be unable to defend their own fishing
territory for the foreseeable future.

To some extent it could be said that Greenland has experienced less encroach-
ment upon its lands and culture than other Arctic regions that are more easily
accessible by roads or waterways. However, “although no land-altering physical
developments have occurred close to their homes, the ideas developed in distant
industrial centers have damaged their lives just as effectively” (Freeman 2000:
xiv). Nevertheless, and in contrast to many other Arctic cultures, the Greenlandic
culture and language are far from endangered.

In many respects, Greenlanders are at the forefront of indigenous peoples globally
in responding to threats to cultural survival. Rather than being simple victims of
progress, they have struggled continually to secure control over their homeland, to
protect their language and culture, and ensure their rights to determine what
course future development will take (Caulfield 2000:180).
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Vulnerability

Strategic matters should always be kept in mind when considering options for
regional self-government or autonomy of any kind. But maybe, and in the first
instance, there are other factors that confine the possibilities for developing self-
government. The economic dependence on block funding from Denmark has al-
ready been mentioned. The low educational level compared to the countries with
which Greenland competes is another.

Often also mentioned are the social problems, including the alcohol abuse
that haunts Arctic communities, including those in Greenland. This is one of the
factors that seems most detrimental to the survival of the economy and culture of
the Greenlandic nation and which comes from within society and not from the
outside world. A brief look at the social situation reveals a society with an enor-
mous number of dysfunctional individuals and families. Alcohol and drug abuse,
violence and suicides are among the most often cited signs of families and com-
munities in crisis. At a meeting in the Danish Parliament on 9 January 2003, the
executive director of the Royal Greenland company, Keld Asker, made an unu-
sual speech for a person in his position. He linked the quest for independence to
the development of increased economic productivity and education levels but he
went further:

The economic possibilities of a country cannot be seen as isolated from other fac-
tors such as social-, health-, children — and educational policy. In this presentation
on the economy I have chosen to focus upon the family because no increase in pro-
ductivity is realistic unless we also have focus upon the many serious social prob-
lems that many families unfortunately suffer from today. Our members of staff
cannot work optimally a) if they week after week have to work side by side with a
colleague that suffers from violence, b) if they know that the children of the other
workers suffer from physical or psychological violence, c) if you are afraid that
one's spouse has used all the money when you come home®.

Although the seriousness of such problems should not be concealed, the director
of Royal Greenland forgot to mention the opposite fact which, in the long term,
may show itself to be much more significant to achieving the dream of develop-
ing Greenland as an equal partner with other nations. This is the large number of
families from which highly skilled fishermen, entrepreneurs, workers, academics
and others could be recruited and who have the potential for running a modern
society — rather than always depending on the recruitment of specialists from
other countries.
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Political realities
Home Rule in Greenland

Let us briefly review the process that established Home Rule. Home Rule was
introduced in Greenland on 1 May 1979 following a process that took 6 years. The
Greenland Provincial Council established its own Home Rule Committee in 1973
and, based on its recommendation, the Danish-Greenlandic Home Rule Commis-
sion was appointed in 1975. The recommendations from this commission were
put forward in a number of acts presented to the Danish parliament in November
1978 and confirmed by referendum in Greenland on 17 January 1979. The first
election to the Home Rule Parliament took place on 4 April that same year, less
than one month before Home Rule became a reality.

The first areas of responsibility and authority were transferred in January
1980 and, in the ensuing years, area after area has come under Home Rule con-
trol. In general, Home Rule has taken control over all domestic policy matters,
the economy, the education system, culture, social affairs, etc. In all these matters,
legislative competence rests with the Home Rule authorities. Some matters are
under joint Danish-Greenlandic jurisdiction, first and foremost the exploitation
of sub-surface resources. The basic principle in the Minerals Act is that it pro-
vides both parties, Denmark and Greenland, with a veto on all matters relating to
prospecting and exploitation of sub-surface resources (including hydro-electric-
ity). Since 1998, the administration of all mineral resource activities has been in
the hands of the Home Rule authorities in Nuuk. The economic distribution of
income from mineral resource activities has changed since the first model in 1979,
to the advantage of the Greenland economy, such that the first 500 million DKK
in income from these activities will automatically accrue to the Home Rule. The
distribution of income above that level between Denmark and Greenland is ne-
gotiable. However, the exploitation of mineral resources to date has had very
little significance for the economy of Greenland.

There are also those matters for which authority rests with the Danish govern-
ment. These are, first and foremost, foreign relations and defence but also includ-
ing monetary issues and certain legal matters. In matters of foreign relations, the
Home Rule can be represented through Danish Ministries and in a few cases it
has been Greenland representing the Realm. For the time being, Greenland has
its own representation in Brussels (EU) and, until recently, also in Ottawa. The
Home Rule also has its own office in Copenhagen.

Home Rule was established by an act of the Danish Parliament and, in princi-
ple, it can be repealed by the Parliament. There are some disagreements among
legal experts as to what degree the Danish Parliament can unilaterally repeal or
change the Home Rule Act. However, whatever legal viewpoints are given on
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this matter, it is generally recognised that politically Home Rule self-government
arrangements in Greenland are no longer a matter to be dealt with unilaterally by
the Danish Parliament or Government. This was strongly emphasised in early
2002 by the former chair of the Home Rule Commission Isi Foighel’, and the cur-
rent and former Prime Ministers have also clearly indicated that Greenland has
the option to further develop self-government.

Besides a strict legal interpretation of the power and authority of the Home
Rule, it is worth noting a certain discrepancy between the structure of Home Rule
and the local conditions under which it operates. As has been the case in many
other former colonial territories, independence or self-government was created
in a way that made the self-government institutions more or less detached from
the society, even though ideologically Greenland was united and is a tight-knit
community. The Home Rule institutions have never reflected the “Greenlandic
terms and conditions” let alone its size. The institutions are modelled on similar
Danish institutions and therefore rely on employing a large number of Danish
people, and the running costs cannot be covered by locally sourced income tax.

The political system of Greenland is very similar to the Danish style of parlia-
mentarian democracy. The parliament, Inatsisartut, has 31 seats and is elected by
common vote among all adults over 18 years of age who have been residents for
more than six months prior to the election. It is important to note that Home Rule
is a public government and that there is no distinction between persons born in
Denmark and persons born in Greenland. All have the same right to vote pro-
vided they are Danish citizens. The parliament elects the Home Rule Govern-
ment, Naalakkersuisut, which is headed by the premier. The premier, along with
each member of the government (at the moment 6 including the premier), re-
quires an absolute majority in the parliament to be elected (Janussen 1999). The
parliament sits for four years unless the premier calls for an interim election.

Political parties

In the first years of Home Rule, Greenland was divided into a number of constituen-
cies to ensure that even the remotest municipalities were represented in the parlia-
ment but, today, Greenland has only one constituency. Elections take place through
political parties, of which five were represented in the parliament following the elec-
tions in December 2002. The social-democratic Siumuthas been in power since Home
Rule was introduced, either alone or in coalition with the socialist Inuit Ataqatigiit or
the conservative Atassut'®. With a short interruption, Siumut and Inuit Ataqatigiit
have formed a coalition government since the elections in December 2002.

Greenland is part of the Danish Realm and elects 2 members to the Danish Parlia-
ment. For the time being, one member is from Siumut and one from Inuit Ataqatigi-
it.

THE GREENLANDIC VERSION OF SELF- GOVERNMENT 171

Greenland today has what is a genuine political parliamentarian democracy.
To this should be added the fact that the Greenland Parliament and Government
in general enjoy great legitimacy (although its actions are often strongly criti-
cised) as representing the whole Greenlandic population, Greenlanders and
Danes. This is most conspicuously seen in the fact that Danes in general seem to
vote for Greenlandic candidates and that at no time has there been more than one
Danish member of the Home Rule Parliament.

The political party system was a key factor in the establishment of Home Rule
in Greenland. The first parties were founded in the mid-1970s and they soon be-
came instrumental in formulating the quest for abolishing the remnants of the
colonial system and for developing the visions of Home Rule. It was during the
years 1971-73 that young Greenlanders became outspoken in criticizing the Dan-
ish policy in Greenland, and the founding of the political parties took place as a
culmination of this process. Leading young Greenlanders organised themselves
in the Siumut movement, which developed into the foremost driving force for
establishment of Home Rule. Siumut was soon supplemented by an opposing
political party, Atassut, and within a short time both were able to establish them-
selves in all or most communities in Greenland. A third political party, the left-
wing Inuit Ataqatigiit, was also established at that time and has continuously
increased its influence over the political life of home-ruled Greenland. Thus, if
the success of the Home Rule process during the early years can be attributed to
any factor it should be to the establishment of the political parties thatlegitimised
self-government and also gave some dynamic to the process and not the least to
the democratic discussion of political alternatives.

The Commission on Self-Government in Greenland

There is no simple answer to the question as to whether Home Rule in Greenland
in general has been a success or a failure and there are — not surprisingly — various
opinions about this in the country. Thus, Home Rule has not eliminated the de-
pendency complex, and there seems to be a general agreement that changes are
needed due to social, cultural and economic developments and processes that
would have taken place with or without Home Rule.

In the 1970s, the quest for home rule was driven by the craving for a “Green-
land on Greenlandic terms and conditions”, in other words ending Danish colo-
nial hegemony and Danish ways of thinking in Greenland. The Home Rule
Agreement as negotiated between Greenland and Denmark should be seen as a
compromise between various wishes and diverging interests between Denmark
and Greenland but also internally within the two countries. The latter is impor-
tant in order to understand the situation today. The major advantage of the Home
Rule Agreement was that it was endorsed by an overwhelming majority in both
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countries when it was adopted by the Danish Parliament and endorsed in a ref-
erendum held in Greenland. This should not be underestimated, and when the
Home Rule authorities acted swiftly to implement the agreement at a much
quicker pace than anticipated, it was generally endorsed in both countries. Home
Rule has been a political success unmatched anywhere else in the world, to the
extent that it can sometimes seem as if it is drowning in its own success. The in-
crease in political aspirations and the development of a modern welfare state
have outgrown the possibilities embedded in the present political, administra-
tive and economic system.

The development of a Greenlandic mini-state has gradually revealed the limi-
tations of the authority of the Greenland Parliament and government in terms of
taking autonomous decisions without permission from the Danish authorities.
The existing Home Rule type of autonomy is therefore seen by many as an obsta-
cle to the further development of the current system in accordance with their as-
pirations (IWGIA 2000). Many Greenlanders have reflected upon the desire for
changes to the constitutional system. As expressed by one member of the Green-
land government: “The intentions in the Home Rule Act 20 years ago have, by
and large, been fulfilled. It is from this understanding that we talk about a change
or reform of Greenland’s provisional status [Home Rule] within the Kingdom of
Denmark” (Motzfeldt 2000, author’s translation). This is an important backdrop
to the establishment of the Commission on Self-Government.

Matters of special concern are defence, security and foreign relations. In par-
ticular the focus has been on the continued existence of a US military base at
Thule in northernmost Greenland. Three issues are closely associated with the
presence of the base. First of all, the forced relocation of the Inughuit people
when the base was established in the early 1950s. This problem has been dealt
with in several court cases. Secondly, there have been several cases of misinfor-
mation of the public and Greenlandic authorities on the part of the Danish gov-
ernment with regard to the presence of nuclear weapons in Thule, which has
given rise to much anger in Greenland. Finally, the prospect of a possible place-
ment of National Missile Defence (NMD) facilities by the US has created tensions
between the Greenland and Danish governments.

The Commission on Self-Government was established by the Greenland Gov-
ermment in 1999 and its members were all prominent Greenlandic politicians.
The Commission’s task was “to prepare a report on the possibilities for expand-
ing Greenland’s autonomy within the Danish Commonwealth based on the prin-
ciple of conformity between rights and responsibilities”''. The main responsibili-

ties of the Commission are to “explore the possibilities for expanding Greenland’s
authority, role and ability to act in the foreign and security policy areas”, to “con-
sider possibilities for the transfer to Greenland in whole or part of the judicial
system in Greenland”, to “consider the need and feasibility of transferring other
areas of responsibility to the Home rule”, and the Commission should put for-
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ward proposals “for moving Greenland further in the direction of economic self-
sufficiency”!2.

The main focus of the Commission was made clear in the way it would reach
to its conclusion. It would “consider Greenland'’s role in security policy from the
standpoint of its geographical situation”, to “consider the need and potential for
independent Greenlandic representation in international fora at which Greenlan-
dic representatives currently form part of Danish government delegations” and
to “explore and assess possibilities for Greenlandic participation in assertion of
sovereignty and fisheries inspection” .

It is important to note that the mandate given to the Commission by the Home
Rule Government was that of investigating Greenland’s autonomy within the
Danish Realm. The Commission was not to investigate independence as an op-
tion. In connection with the 150" anniversary of the Danish Constitution, the
chairman of the Commission expressed his view on this issue: “A country like
Greenland, with its geographical location and with such a small population base,
will always be dependent on other countries. The question should rather be
which dependency we wish to have” (Janussen 1999). And he continued “For my
part, [ believe that Greenland can preserve its greatest possible relative independ-
ence as long as the country is in a community of the realm with a small, militarily
weak nation like Denmark “ (Janussen 1999). Whatever independence means for
a population of 56,000 people, and although it may be that there is no general
wish in Greenland to become independent from Denmark, this does not disguise
the fact that Greenlanders aim to achieve the highest possible degree of self-de-
termination. This is the really important point felt by all, whatever constitutional,
financial or other arrangements are being negotiated by politicians and authori-
ties in Greenland and Denmark.

The Commission delivered its final report to the Greenland government in
2003. To promote its work, the commission had established four working groups.
One group looked into foreign relations and security; another group into eco-
nomic and business issues; another focused on constitutional and international
laws and finally human resources (labour market) was the responsibility of a
separate group. Given that the education system seems to be the most debated

issue among the general public and also being in what is often said to be a critical
situation, it is surprising that this was not in itself considered by any of the work-
ing groups.

In general, the work of the Commission as such has perhaps not been subject
to as much public debate as expected or hoped by the commission members. For
example, when the working group on foreign relations and security held a public
meeting in Greenland'’s second largest town, Sisimiut, only one person showed
up even though the meeting was held in Greenlandic. However, some of the con-
troversial issues that are indirectly linked to the public view on autonomy and
self-determination are constantly being scrutinized and dissected in the media,
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most often under cover of use of the Danish or Greenlandic language. It is maybe
characteristic that most public interest was shown when the Commission initiat-
ed a discussion on the use of the two languages, Danish and Greenlandic at pub-
lic meetings in Nuuk in February 2001."

Language and education - again

Over the past few years, the media in Greenland (TV, newspapers, radio) have
given much coverage to two issues in particular: economic reform and the posi-
tion of the Greenlandic Inuit language.

The language question appears time and again. It was the cause of ruthless
debate when a member of parliament suggested that Greenlandic should be the
only language spoken in that body. At that time, in early 2000, there was only one
Danish and non-Greenlandic speaking member of the parliament (he has since
left the country) but obviously the suggestion could have had a number of po-
litical ramifications and was not adopted. There is the question of protecting a
(Danish) minority but there is also the fact that a number of Greenlanders and
children of Danish-Greenlandic couples have problems in mastering Greenlan-
dic. This question of the working language of the parliament has often been
merged with the much broader issue of the position and use of Danish in all cor-
ners of society and many, primarily but not exclusively Danes, have taken this as
a frontal attack on the Danish minority.

However, in this as in many other cases, decisions cannot be taken without
asking the Danish authorities — a point of natural irritation of Greenlanders.

The language of the administration is often Danish due to the substantial
number of people recruited in Denmark. It is often a focal point of criticism and
frustration that a criterion for getting a job is fluency in Danish but it is never a
demand for Danish staff that they get by in Greenlandic. It does not add to the
integration of the Danish staff when we also consider the high turnover rate
among this group. To this should be added the cultural dominance that follows
the preferential use of a certain language. To some, this has become a symbol of
Home Rule failure to terminate Danish dominance and to implement the prom-
ised Greenlandisation.

The most heated and longstanding dispute, however, concerns the integrated
primary schools. The first language of instruction is Greenlandic, which is not
usually mastered by Danish children, who often only stay in Greenland for a
limited number of years. The lack of a proper language policy only adds to the
Danes’ feeling of being unwanted in Greenland and it makes living and working
difficult for some of them.

The language debate reveals a number of dilemmas that many indigenous
groups might face during a self-determination process. It has always been a
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prominent goal of Home Rule Greenland to promote the indigenous Greenlandic
language and, subsequently, way of thinking in all aspects of life. However, this
easily comes up against the need to increase the educational standard of all
Greenlanders, a goal that can only be achieved through increased knowledge of
foreign languages, in this case Danish, and by allowing students access to spe-
cialised education outside Greenland. This dilemma becomes even more acute
because there are, specifically among the group of well-educated Greenlanders, a
substantial number of people who do not have a perfect grasp of Greenlandic.
Although a small minority, they are in possession of much needed skills and, ina
stressful situation, they could feel marginalized due to lack of language ability.
Whatever the reason may be, the fact is that many Greenlanders do not return
home after having finished higher education in Denmark.

It is important to note that changing the legal relationship between Greenland
and Denmark alone cannot solve such dilemmas. Changing the framework of
self-government should enhance the abilities of Home Rule to strengthen its ex-
ternal negotiating positions (trade, multinational agreements, setting of stand-
ards, etc) and a restructuring of Greenland’s national and international position
is much needed and desired. Greenland is becoming increasingly dependent
upon decisions taken in international fora (like EU) and there is an obvious need
for Greenland to be able to directly participate in such settings as a negotiating
partner. The Commission on Self-Government was established in order to im-
prove the Greenland authorities” ability to govern their own country, although
dilemmas such as those mentioned above are only indirectly products of such
structural and legal arrangements.

Conclusion

Those who want to learn from the Greenland self-government case should note
the correlation between resources, options available, political processes and in-
ventions.

The 3,000 km separating Greenland from Denmark is a resource and so is the
demographic fact that ethnic Greenlanders have always made up the vast major-
ity of the population in the country. The egalitarian ideology is a strong factor
that worked against the creation of lasting cleavages in society when it devel-
oped from a number of semi-autonomous hunting communities along a vast
coastal stretch to a modern nation. This is an often overlooked resource of the
Greenlandic nation. To this should be added all the factors that made Greenland
a unified nation.

Self-goverrunent was an option that in no way was a foreign phenomenon
within the Danish realm. The Faroe Islands obtained Home Rule in 1949 and
there has been a long tradition of decolonisation in Greenland. And, fortunately
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one is tempted to say, Greenland has no major natural resources that could have
tempted Danish politicians to take undemocratic measures to remain in control.
In the 1970s when the Greenlanders embarked on the road to self-govern-
ment, they copied the Danish political party system. They fought the colonial
power holders with their own weapons and, in my opinion, this was the major
organisational reason behind the successful process that resulted in Home Rule.
The founders of Home Rule seemed to have been less successful in inventing
new institutions. Maybe it is the fact that too many of the plethora of new Home
Rule institutions were copied or transferred uncritically from Denmark with the
result that the Home Rule has remained dependent upon Danish rules, traditions
and procedures. This has given rise to the problems mentioned. a

Notes

1 Greenland Statistical Yearbook 2000-2001. Nuuk 2001.

2 Ibid: 62.

3 Ibid. As a matter of fact this is an approximate figure because the statistics are not based

on ethnicity but distinguish between persons born in Greenland and persons born in

Denmark. This implies that a person born of Danish parents in Greenland will appear

in the statistics as born in Greenland and a Greenlander born of Greenlandic parents in

Denmark will appear as born in Denmark. However, it is usually assumed that the

numbers of Danes born in Greenland is equal to the number of Greenlanders born in

Denmark and the term “bom in Denmark” in the Greenland statistics is taken as being

equal to the number of ethnic Danes.

Ibid: 45-46.

The Norse settlers who came to Greenland around 982 had disappeared before the end

of the 15th century.

6 Inareferendum held in 1982 a majority of the population in Greenland voted against

EEC membership and left the European Community in 1985.

Translation of the author.

Translation of the author.

Said in February 2002 during a conference organised in Nuuk by the Greenland Com-

mission on Self-Government.

10 The terms “socialist”, “social-democrat” and “conservative” are far from accurate in
relation to the political parties but cover the general philosophical differences between
the European political left, right and centre.

11 From the “Terms of reference for the Commission on Self-Government”. www.selvstyre.
gl

12 Ibid.

13 Ibid.

14 The meetings are referred to in Atuagagliutit/Grenlandsposten no.12, 13 February 2001.
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THE EXPERIENCE OF SAPMI

Eva Josefsen

his report is a presentation of two channels by means of which the Saami

people influence the national parliaments in Finland, Sweden and Norway,
namely the election of national parliaments and the election of the Saami Parlia-
ment. It is not intended to provide an in-depth analysis of these channels. In
preparing this report it has been necessary to make some choices with regard to
what to include and what to leave out. One important limitation with regard to
giving a broader presentation of conditions in Finnish Saamiland has been the
language barrier, which has meant that texts in Finnish have unfortunately not
been available to the author. Because there is relatively little literature in English or
the Scandinavian languages about indigenous peoples’ channels of influence on
the Russian side of the border, it has not been possible to present anything other
than a very short and superficial description of conditions there.

As developments in relations between the Saami people and the state progress
quickly, and the choice of a viewpoint can easily lead to important aspects not re-
ceiving the focus they should have, I hope that readers will take the time to send
their feed-back and comments on the contents of the report to the undersigned.?

Introduction

This report examines the way in which the Saami relate to the nation states
through the electoral systems and political parties. Saami mobilisation in Fin-
land, Sweden and Norway has developed differently over time, and conditions
for political participation and influence have also differed from country to coun-
try. Developments towards social equality between the Saami and society as a
whole were positive during the last decades of the 20th century. The greatest and
most fundamental change occurred with the establishment of the Saami parlia-
ments in Sweden, Finland and Norway, but the Saami in Russia continue to work
under extremely difficult conditions - economically, socially and politically.

The Saami’s formal relationship to the national parliaments comprises two
aspects: on the one hand, a direct channel by means of political parties and elec-
tions to the national parliaments and, on the other, an indirect channel by way of
the Saami parliaments.
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In principle, the direct channel provides an opportunity for direct influence
with regard to the composition of the national parliament and hence the policies
that are pursued. Through the indirect channel, the Saami people can influence
the composition of the Saami parliaments and thereby the policies the Saami par-
liaments are to pursue in relation to the national parliaments.

That the report takes this approach does not mean that all important decisions
affecting the Saami population are made in the national parliaments. The Saami
peoples also have opportunities for influence other than those it has been possi-
ble to present in this report. Local and regional elections provide one such means
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of exerting influence, and other cooperative relations and agreements provide
another. The agreement between the Norwegian Samediggi Plenary and Troms
County administration that was entered into in 2003 is an example of the latter. Local,
regional and central government adrninistrations also play an independent role in
the development of the Saami communities in Finland, Sweden and Norway. But
within the framework of this report, it has unfortunately not been possible to take a
closer look at this aspect. However, this does not mean that the significance of gov-
ermnment administration, from those responsible for the preparatory works to the im-
plementers of political decisions, should in any way be overlooked.

The Saami

The Saami inhabit four countries: Sweden, Finland, Russia and Norway. Provid-
ing exact statistics on the size of the Saami population poses considerable meth-
odological problems. One reason for this is the earlier nation state policies of as-
similation and repression of the Saami. However, it is estimated that 5,000-6,500
Saami live in Finland, 17,000-20,000 in Sweden, around 2,000 in Russia and
40,000-45,000 in Norway (Eriksson 1997). The Saami are a minority throughout
almost the whole of the area they inhabit, with the exception of the municipalities
of Kautokeino and Karasjok in Norway and Utsjoki in Finland. There may also be
other municipalities where the majority of the population is Saami, but there are
no statistics to confirm this at present.

Justunder 10% of the Saami are engaged in reindeer herding. Parts of the Saami
population gain their livelihood from agriculture, fishing and wilderness industries,
while many Saami are employed in the general labour market. The Saami language
has 9 dialects, which cross country borders. Many Saami have lost their language.

The policies of the nation states towards the Saami
The policies of the nation states towards the Saami in the past

The policies of the Nordic states towards the Saami, from the 19th century up
until after World War II, were based on assimilation. This meant that the Saami
were expected to replace their own cultural characteristics and language with
those of the majority culture. The Saami culture, language and economic activi-
ties were seen as obstacles to the consolidation of the national states and to the
general development of society, an attitude that was ideologically founded on
social Darwinism (Nysto 1993b). This ideological foundation influenced and per-
meated all social structures: legislation, education, research and practical politics.
There were national differences, however. From the early 20* century, Sweden
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pursued a policy of segregation in relation to Saami reindeer herders and an as-
similation policy in relation to all other Saami, while Norway adhered to an as-
similation policy for all Saami. In Finland, the policy of assimilation was not as
explicit as in Norway. As a result, the attempts of the authorities to suppress the
language and culture of the Saami also varied in intensity. Sjolin comments that,
“the Saami outside of Sweden have been subjected to an even more stringent as-
similation policy than the Saami here” (Sjolin 1996: 28).

In the last half of the 20 century, this ideology was gradually replaced by a
more positive attitude on the part of the state authorities, including the granting
of a set of universal human rights to each individual. In due course, an interna-
tional understanding developed around the fact that it was not possible to treat
everyone in the same way on the basis of identical standards.

It was gradually recognised that citizens could have different cultural back-
grounds, even though society as a whole was dominated by the majority culture.
This recognition led to a positive change in relations between the nation states
and minorities and indigenous peoples.

The Saami’s demand for collective rights is based on their status as an indig-
enous people. Indigenous peoples’ rights are a response to circumstances the
members of this group have not chosen for themselves. The most important cir-
cumstances are that they share cultural bonds and that “their historical areas of
habitation have been incorporated into the nation state through the use of varying
degrees of force” (Oskal 1998: 149). This implies that indigenous peoples have
been collectively incorporated in the nation without their consent.

The political perception of the relationship between majority and minority,
between state and Saami, has thus changed over time. With the establishment of
the national Saami parliaments, the states accepted the principle of group rights.
Not only did the newly established Saami parliaments lead to a structural change
in the national political systems, they also led to a broader understanding of rep-
resentative democracy (Broderstad 1999).

In parallel with developments in the perception of the relationship between
state and indigenous people, there was a change in the way in which representa-
tion through majority election was understood. It was recognised that if votes in
an election in a multi-cultural society were given equal weight, ethnic minorities
would always be in a minority position, always at the mercy of the will of the
majority. Attempts were therefore made to find ways to ensure that the Saami
had a voice and were heard.

The formal basis for today’s national Saami policy

Over recent decades, there have been positive developments with respect to pol-
icy on the Saami. Saami political issues have received greater attention and have
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been given more room than ever before on the national political agendas. Legisla-
tion has been adopted and decisions made that formally strengthen the rights of
the Saami. These structural changes have created a new framework for Saami
political activity and give the Saami, as a people, a potentially wider sphere of
political influence than previously. There are, however, differences in the willing-
ness of the individual nation states to grant the Saami broader political rights and
to recognise them as an indigenous people, a group that can demand collective
rights over and above the rights each individual has as a national citizen.

The formal basis for national Saami politics in Finland, Sweden and Norway
consists of two pillars: international law and national legislation.

International law consists of a series of international agreements and conven-
tions that the states have signed or ratified. The 1966 UN International Covenant on
Civil and Political Rights and the ILO Convention (No. 169) concerning Indigenous and
Tribal Peoples in Independent Countries are two of the most central conventions.

Article 27 of the UN Covenant on Civil and Political Rights states:

In those States in which ethnic, religious or linguistic minorities exist persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practice
their own religion, or to use their own language.

UN bodies have further stated that the article’s concept of culture also includes the mate-
rial basis for Saami culture. The nation states have also endorsed this interpretation.

ILO Convention no. 169 includes provisions for different sectors, among them
education, health, occupational training, employment and working life. The con-
vention is most frequently referred to with regard to Saami land rights, which are
laid down in Articles 14 and 15, but there are also provisions to the effect that the
states have an obligation to consult with indigenous peoples (Article 6) and that
due regard shall be had to indigenous peoples’ customs and customary laws
when applying national laws and regulations (Article 8).

Finland

The international agreements conceming human rights that Finland has signed are
a part of the Finnish legal system, on an equal basis with other Finnish legislation.
The UN Covenant on Civil and Political Rights was ratified by Finland and is there-
fore also a part of Finnish law. ILO Convention no. 169 has not been ratified.

The Finnish constitution contains two provisions that deal with Saami rights.
In Section 17, 3™ paragraph, the Saami’s rights as indigenous people are recog-
nised as well as their right to use the Saami language when communicating with
the authorities. Section 121, 4™ paragraph, states that the Saami people have lin-
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guistic and cultural autonomy within the Saami homeland,? to the extent that this
is laid down in other legislation.

In 1995, the Finnish parliament (Suomen Eduskunta) approved a Saami Parlia-
ment Act (no. 974 of 17 July 1995). Section 1 has the following formulation on cul-
tural autonomy within the Saami homeland: “The Saami, as an indigenous people,
as further specified in this Act, shall be guaranteed cultural autonomy within their
homeland area in matters concerning their language and culture.” Section 5 further
stipulates that the Saami Parliament shall be able to deal with all issues related to
the Saarni language and culture and their position as an indigenous people.

In contrast to both Sweden and Norway, the authorities are obliged to negoti-
ate with the Saami Parliament on all broad and important decisions that may ei-
ther directly or indirectly influence the Saami’s status as an indigenous people.
Section 9 reads: “The authorities shall negotiate with the Saami Parliament on all
wide-ranging and important measures which may directly or specifically affect
the status of the Saami as an indigenous people (...).” The Saami in Finland thus
have stronger statutory rights than those in either Sweden or Norway.

However, these formal rights prove not to have been translated into practical
political action to any particular extent. No comprehensive formal structures or
meeting places of any significance have been established between the Saami Par-
liament and the Finnish government to ensure that the intentions of the legisla-
tion on Saami influence are fulfilled. The authorities’ statutory obligation to ne-
gotiate with the Saami therefore remains a resolution with little real content. At
the same time, knowledge concerning Saami affairs* - including knowledge of
Finnish statutory provisions on Saami issues® — remains limited, both in the cen-
tral government administration and among Finnish politicians. However, the

Finnish government has an advisory body on Saami issues, on which five minis-
tries are represented in addition to five representatives from the Saami Parlia-
ment (Sillanp4dd 2002). Saami affairs fall mainly under the Finnish Ministry of
Agriculture and Forestry.

Sweden

Sweden has not formally recognised the Saami as an indigenous people in its
legislation but, in connection with Sweden's ratification of the European Council’s
Framework Convention on the Protection of National Minorities (Strasbourg 1.11.1995)
and the European Charter for Regional or Minority Languages, (Strasbourg 5.X1.1992),
it was stated that the Saami are an indigenous people. The status of indigenous
people is not recognised in the Constitution however, and the reason given for
this by the Swedish authorities is that the Swedish Constitution’s provision that
ethnic, linguistic and cultural minorities shall be given the opportunity to main-
tain their culture and way of life also gives the Saami constitutional protection. In
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Swedish Official Report (SOU) 2002:77, however, it was proposed that the Saami
people’s status as indigenous people be recognised in the Constitution since this
status had been further strengthened by international law since the question was
considered by the Swedish Saami Rights Commission. The European Conven-
tion on Human Rights has been a part of Swedish national legislation since 1995°
and, in addition, Sweden has ratified the UN Covenant on Civil and Political
Rights and thus has committed itself to complying with Article 27, etc.

With regard to ILO Convention no. 169, SOU (1999:25) discussed the condi-
tions that must be met before the convention can be ratified. Sweden has still not
ratified ILO Convention no. 169.

In 1992, Sweden adopted a Saami Parliament Act (Sametingslag 1992:1433). The
law regulates the activities of the Saami Parliament and establishes the Saami Parlia-
ment as a governunentauthority and a public administrative body generally. In addi-
tion the Saami Parliament is a body elected by popular vote by and from the Saami
population. The Ministry of Agriculture, Food and Fisheries is responsible for Saami
affairs. Within the Ministry, the Saami and Educational Division that works on Saami
and reindeer husbandry issues is also responsible for higher education and research
in the field of agricultural sciences, the protection of genetic resources, genetic engi-
neering, hunting and game management, land use policy and land use in the agricul-
tural sector (www.regeringen.se). Responsibility for issues regarding the language
and culture of the Saami lies with the Ministry of Culture, while the Ministry of Edu-
cation and Science is responsible for Saami schools.

Norway

At the opening of the Norwegian Saami Parliament in 1997, His Majesty King
Harald V said: “The Norwegian State is founded on the territories of two peoples
—Norwegian and Saami.” (Hatta 1998). This had also been previously expressed
in Storting Report no. 52 (1992-93) on Norwegian Saami Policy.

In Norway, the UN Covenant on Civil and Political Rights is a part of internal
Norwegian legislation.” The Norwegian authorities also ratified ILO Convention
no. 169 in 1990. Chapters 13 and 14 of the convention are of particular importance
for Saami land rights. In the work preceding the completion of the convention,
the Norwegian delegation proposed that right of use should be equated with
property rights (Minde 1999). This was a standpoint that Norway eventually had
to abandon in the negotiations on the convention since it would have weakened
indigenous peoples’ rights according to ILO Convention no. 107 of 1957.

In 1987, the Norwegian Parliament (Storting) adopted Act no. 56 of 12 June
1987 concerning the Sameting (the Saami parliament) and other Saami legal mat-
ters [The Saami Act] . Section 1 of the Act states that, “The purpose of the Act is to
enable the Saami people in Norway to safeguard and develop their language,
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culture and way of life.” Approximately the same formulation was included as in
Section 110a of the Norwegian Constitution. Chapter 2 of the Saami Act contains
the provisions on the Saami Parliament. Section 2-1 provides that, “The business
of the Sameting is any matter that in the view of the Parliament particularly af-
fects the Saami people.” Chapter 3 has provisions concerning the use of the Saami
language in public bodies and delimitations, both geographical and administra-
tive. Saami is an official language in Norway.

Russia®

Russia has ratified the UN Covenant on Civil and Political Rights and, like the
other countries with a Saami population, is bound by the Covenant and Article
27 thereof. The Covenant is a part of Russian law (Ravna, 2002). However, Russia
has not ratified ILO Convention no. 169.

Like Finland and Norway, Russia has a provision in its constitution intended
to provide protection for indigenous people, which states:

The Russian federation guarantees all rights to minorities of indigenous people in
accordance with generally accepted principles and standards of international reg
ulations and international agreements that the Russian federation has agreed to.
(Ravna, 2002: 154)

Legislation at federal or regional level is subject to the Russian Federation’s con-
stitutional provisions.

On 30 April 1999 the Russian parliament adopted the law On Guarantees of
Rights of the Numerically Small Indigenous Peoples of the Russian Federation, also
called Indigenous Minorities Act (Ravna, 2002 s 156). The act grants indigenous
peoples rights relating to participation in areas such as consultation and control
of traditional land areas and to traditional ways of life and livelihoods. The law
does not provide strong legal protection but nonetheless forms a legal basis (Rav-
na, 2002). Despite these formal provisions concerning indigenous people’s rights,
the experience of the indigenous people themselves is that they are excluded
from their traditional land areas by other economic interests (IWGIA, 2002). The
Saami language and culture and the natural basis for the Saami culture in Russia
are therefore also under strong pressure. As a small indigenous minority, the
Saami generally have little opportunity of reaching the Russian authorities, ei-
ther through voting or as a result of elected representatives giving priority to the
Saami and indigenous people in general. Russian Saami are not represented in
the regional Duma in Murmansk (Gutsol & Riabova 2002). In 2001, however,
Russian Saami cooperated with regional authorities in Murmansk County (ob-
last) to draft a county law concerning the status of indigenous people in Mur-
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mansk County (IWGIA, 2002). Otherwise there are few Russian Saami in impor-
tant positions and they lack financial resources. They also have little experience
of political mobilisation. There is one light in the darkness, however: in Lujavri
(Lovozero), the Saami comprise about 20% of the population, which has made
limited political success possible. According to Eriksson (1997), the Saami won
three of the fifty-four seats on the local council in 1990. Russian Saami also have
the opportunity of conducting a dialogue with the public authorities in Russia
through the work for indigenous peoples being carried out by the Barents region
cooperation group. ®

The Russian Saami founded their first organisation, the Kola Saami Associa-
tion, in 1989. Internal conflicts led to the foundation of a new Saami organisation
in 1998, the Lovozero Public Organisation of Saami of the Murmansk Region
(Gutsol & Riabova 2002).

The position of the Russianindigenous peoples in the Arctic Council (where the
Russian indigenous people’s organisation: the Association of Indigenous Peoples
of the North, Siberia, and the Far East of the Russian Federation (RAIPON), has the
status of permanent participant ') could contribute to a general strengthening of
the position of Russia’s indigenous people as a whole. Russian Saami are perma-
nent participant of the Saami Council, which also has the status of permanent
participant in the Artic Council, and their voices are heard through this forum.

The Saami in Russia have increased their influence through participation in
various non-governmental organisations while their political participation in for-
mal public structures, political and administrative, is limited.

For the Saami in Russia, it is also important that the Saami in the Nordic coun-
tries show solidarity and use all possibilities open to them to influence Russian
politics and politicians in a positive way, in terms of both social rights and indig-
enous people’s rights.

The direct channel

The direct channel refers to systems that regulate the composition of and partici-
pation in national elected bodies. The fundamental principle is an electoral sys-
tem in which every citizen of the state has one vote with exactly the same weight
and decisions are made on the basis of a majority vote. In such a system, Saami
have the same formal right to vote and to stand as candidates for elections to the
national parliaments like the rest of the population.

In Western democracies, ideological differences are organised into national
parties. In this system, Saami issues have to compete for attention with issues
that are of national interest. Saami issues also have to fit within these systems,
which are pervaded by the majority’s cultural and social perception. The Saami’s
use of the direct channel has differed in the three countries. In Sweden, the Saami
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havea history of refusing to join the national parties as a relevant means of promot-
ing Saami political issues. In Norway, however, there has been a closer connection
between national institutions and the Saami. This difference was already apparent
at the first all-Saami meeting in Trondheim in 1917, when the Swedish Saami had
“an overwhelming majority for a policy independent of party politics” (Minde
1996: 3). Finnish Saami participate in national parties to a greater extent than Swed-
ish Saami but are less aggressive in promoting Saami policies within these fora
than the Norwegian Saami. The fact that Saami in Finland, Sweden and Norway
have made different use of the elective channel can be explained at least partly by
the fact that central goverrunent Saami policies have been different in the three
countries, as has the development of the Saami communities in these countries.
Saami representation in the national parliaments has occasionally been pro-
posed, but the issue has thus far not been seriously considered in Finland, Swe-
den or Norway. Nor have the Saami organisations placed it high on their list of
policy demands. However, there are examples in other countries of indigenous
peoples having direct representation in elected national parliaments: the Danish
constitution has a provision to the effect that Greenland shall be represented in
the Danish parliament (NOU 1984:18). In New Zealand, the Maori have had per-
manent representation in the national assembly since 1867 (McGill 1996-97).

The direct channel in Finland

General elections to the Finnish parliament (Suomen Eduskunta) are held every
four years and all citizens over 18 have the right to vote. Those who wish to be
elected to the Eduskunta must have the right to vote in a parliamentary election. The
President can call new elections. The country isdivided into 15 electoral districts, and
the size of the population determines the number of representatives to be elected
from each district. Altogether, 200 members are elected to the Eduskunta.

Elections in Finland are based on proportional representation, and at the same
time the voters can influence which candidates are elected. Lists of candidates
can be nominated by a party, by an electoral list, but the candidates are not ranked
on these lists. People vote for a list and for a person on the list. This personal vote
is counted as a vote for the party, and the total number of votes for candidates
from each party determines how many mandates each party wins in each district
(Heidar & Berntzen 1993). The number of personal votes for each candidate de-
termines who receives the mandate won by the party.

The Saami and the direct channel in Finland
The Saami population in Finland is not represented in the Eduskunta (Aikio 1993).
Since 1978, however, the parliamentary committees have held hearings with repre-
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sentatives from the Saami Parliament. The Saami Parliament Act of 17 July 1995 states
in Section 9 that the authorities are obliged to negotiate with the Saami Parliament.

The Saami Parliament’s administration in Finland has stated that none of the
Finnish parties have adopted special policy programmes on Saami affairs. But
Saami members have influenced the parties, especially the Centre Party (Center-
partiet). This influence is difficult to see, however, because the parties have not
included Saami issues in any organised way within the work of the party nor
formulated clear political goals regarding the Saami. On the contrary, the term
“Saami policy” is seldom used because Saami politicians do not wish to “irritate”
the Finnish majority (Eriksson 1997). Nevertheless, Finnish Saami are elected to
municipal councils as representatives of Finnish parties in the Saami munici-
palities in North Finland.

In Utsjoki municipality, the Saami List has run for municipal elections for the
last ten years. The Saami List is independent, without connections to any party.

The direct channel in Sweden

General elections to the Swedish parliament (Riksdagen) are held every four years.
Local government elections are held on the same day as the federal elections. All
citizens over 18 years of age have the right to vote. The country is divided into 29
electoral districts for elections to the Riksdagen. With few exceptions, electoral
districts coincide with counties. 349 members are elected to the Riksdagen.

Those who wish to be elected to the Riksdagen must have the right to vote in
parliamentary elections. Candidates must also be nominated by a political party
or political group. The list of candidates is ranked.

The Saami and the direct channel in Sweden

The Saami and the right to vote

General suffrage was introduced in Sweden in 1908-1910 for men and in 1918-20
for women.

Rolf Sjelin has carried out an historical study of Saami political participa-
tion in Sweden (Sjglin 1996, 2002). Before 1910, the right to vote was linked to
property ownership and payment of taxes. Swedish policy at that time was, in
principle, that Saami reindeer herders should be segregated and all other Saa-
mi assimilated. This meant that Saami who were settled and had property or
steady, taxable income had the same formal rights as the Swedish population,
including the right to vote. Saami reindeer herders did not pay taxes, however,
and therefore did not formally have the right to vote, although this rule was
practised differently from one municipality to the next. !
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After 1910, all Saami men enjoyed general suffrage on an equal footing
with the rest of the population. The right to vote continued to be restricted,
however, if a Saami had not paid taxes, had not completed military service, or
received poverty assistance. During the period 1910-1924, Saami participation
in elections was extremely low, even among those who fulfilled the voting re-
quirements. “In several Saami municipalities, there was actually no Saami par-
ticipation in elections at all. Thus, there was a very considerable difference be-
tween Saami and non-Saami participation” (Sjelin 1996: 35). This difference was
greatly reduced in the 1960s due to improved communications and better devel-
oped media, and also to the fact that Saami with reindeer increasingly had per-
manent residences.

Saami representation on elected bodies

No Saami have been elected to the Riksdagen since general suffrage was intro-
duced (Sjelin 1996). Proposals for Saami representation were presented to parlia-
ment in both 1920 and 1930 by the president of the parliament, C. Lindhagen. In
1940 he proposed a motion to establish a “Lapp parliament”, which among other
things would appoint a Saami member to the Riksdagen (Sjelin 2002: 51-56). Since
this last motion, no written demands have been submitted for Saami representa-
tion in the Swedish Riksdagen. The Swedish authorities funded two Saami meet-
ings in 1937 and 1948 in order to obtain Saami reactions to bills being debated in
the Riksdagen (Sillanpaa 1994). This could be interpreted as a desire on the part of
the Swedish authorities to hear Saami viewpoints. However, these were just two
isolated events against a background of government repression and denial of the
Saami’s rights as a people. This was expressed as recently as 1974: “The State was
a poor protector of the Saami in matters in which the State itself was an interested
party. Today, it is the State that inflicts the greatest incursions on the Saami.”
(Dahlstrém 1974: 109)

Party participation

At the first all-Saami meeting in Trondheim in 1917, the Swedish Saami had al-
ready rejected the idea of any cooperation with national parties. The same hap-
pened the following year, 1918, in Ostersund, at the first national meeting for
Saami in Sweden, where a majority was against engaging in mainstream party
politics.

One of the main reasons for this rejection of party politics may lie in the his-
torical conflict between reindeer herding and other means of livelihood. The
Swedish national parties were not considered natural allies in this conflict. On
the contrary, they were considered as spokesmen for and allies of agricultural
and forestry interests. Another explanation may be that the Saami wished to fol-
low a neutral line with regard to party politics so that they could have more
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freedom to influence the existing decision-making processes without being
bound to individual parties (Sjelin 1996).

Since the Saami had chosen a neutral strategy in regard to party politics,
there were seldom any Saami on the candidate lists, or candidates with a
knowledge of the Saami’s situation. One explanation for the limited Saami
participation in elections may therefore be that, “(...) among leaders and
among candidates on the lists there were seldom people they knew and whose
positions on Saami issues were known” (Sjolin 1996: 64). The consequences of
this were perhaps reflected when the Riksdagen, in its debate on the Saami
Report (SOU 1989:41), revealed an “obvious lack of insight into and expertise
on Saami affairs” (Nyste 1993b: 48).

Parliamentary debate on Saami affairs revolved largely around the rein-
deer husbandry industry, without viewing it within the context of Saami pol-
itics as a whole. National Swedish Saami policy has thus to this present day
focused on reindeer husbandry, and a connection with this industry has been
regarded as the objective criterion for Saami ethnicity (Morkenstam 1999).

Before the establishment of the Saami Parliament, no Saami lists were sub-
mitted for municipal, county or national parliamentary elections. After the
Saami Parliament began to function and the Saami organisations had estab-
lished their own Saami parties as extensions of these organisations, several of
these parties submitted lists for municipal elections. In Jokkmokk munici-
pality, for example, representatives of the Saami Welfare Organisation (Samenes
Vel) party were elected for the period 1997-2001. In Jamtland County, the rep-
resentative for the Environmental Party (Miljopartiet) was Saami. This was the
only county to elect a Saami in this election period. Another development in
recent years has been that several Swedish parties have approved their own
Saami programmes. This applies to the Liberal Party (Venstrepartiet), Environ-
mental Party (Miljopartiet), and Social Democratic Party (Sosialdemokraterne).

The direct channel in Norway

Elections in Norway are based on proportional representation. General elec-
tions to the Norwegian parliament (Storting) are held every four years and all
citizens aged over 18 have the right to vote. The country is divided into 19 elec-
toral districts for general elections, and 165 members of parliament are elected.

Those who are elected must have the right to vote in a parliamentary election.
Candidates must also be nominated by a political party, an electoral list or an ap-
proved list. Candidates on lists are ranked.
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The Saami and the direct channel in Norway

The Saami movement up to 1945
In 1906, Isak Saba of Finmark County was the first Saami to be elected to the
Storting. He was a member of the Norwegian Labour Party (Arbeiderpartiet) and
was elected on the basis of two programmes, one a Saami political programme.

. The North Saami mobilisation that laid the foundation for Isak Saba’s par-
liamentary mandate was to a great extent a mobilisation of the Coastal Saami,
the background to which was the Norwegian assimilation policy and the eco-
nomic decline of this group (Drivenes & Jernsletten 1994). However, it turned
out that on the whole Saba was alone in parliament in his attempts to stop the
Norwegianisation of the Saami. Nor did he receive any support from fellow
members of the party for his cautious campaigns. The broad political agree-
ment on Norway’s policy towards both the Saami and other minorities showed
no sign of change until after 1945.

A rise of consciousness also occurred among the South Saami. Like the
Swedish Saami, they were motivated by the need to defend Saami reindeer
interests, which were under severe pressure from the authorities, The fact that
livelihood interests and conflicts were central and that the South Saami popu-
lation was so small made it very difficult to form any alliances with the Nor-
wegian parties (Drivenes & Jernsletten 1994; Minde 1980). However, this led
to the formation of strong internal bonds among the South Saami, with the
result that most South Saami organisations survived the 1930s-1940s.

In about 1920, the Saami movement in North Norway tried, like the South
Saami in Norway and the Swedish Saami, to keep out of Norwegian party
politics. In 1921 the Saami movement in Finmark County submitted its own
lists for the Storting elections, as did Nordland County in 1924. However, these
lists won far fewer votes than were required for a Storting mandate. These two
attempts, together with the fact that the Norwegian Labour Party added a
Saami policy supplement to its election programme of 1924, ended the Saami
mobilisation directed at participation in parliamentary politics for several dec-
ades to come. Any members of the Storting with a Saami background who re-
ceived a mandate from this period and up until the 1990s were not elected on
a Saami political platform, and did not take any significant initiatives of a Saami

political nature (Minde 1995).

The new Saami movement

After 1945, there was a new wave of Saami mobilisation, this time through the
establishment of national Saami organisations.
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The Saami in Sweden showed the way in the 1950s and 1960s. The breakthrough
came in Finland, where an elected Saami Parliament was established in 1973. In
Norway, a major change occurred in public opinion about the Saami situation
during the 1980s (Magga 1994).

The conflict between the Saami and the Norwegian state over the construction of the
Alta/Kautokeino dam created a political crisis regarding the legitimacy of the Nor-
wegian authorities that improved the political climate for raising Saami issues.

Seeking power through participation in the national electoral system was a
phenomenon found largely among the Norwegian Saami during this period. The
Norwegian Saami Movement made it possible to submit Saami lists once more.
This happened for the first time since 1945 when a Saami list was submitted for
the Storting election in Finnmark in 1969 (NOU 1984:18). The reason for this list
was that none of the Norwegian parties in Finmark had nominated Saami for safe
seats. Since then, Saami lists have been submitted in Finmark, Troms and Nord-
land counties for municipal, county and Storting elections. Saami who have
worked actively in Saami politics have also been elected through Norwegian
party lists at municipal and county elections, especially since 1980.

Saami in the Storting parliament again

In 1993, two Saami women from Finmark, Johanne Gaup from the Centre Party
and Mimmi Baivi from the Norwegian Labour Party, were elected to the Storting.
The two women took political initiatives on Saami issues both before and after
their election (Minde 1995: footnote 11).

Johanne Gaup says that it was no problem for her to take up Saami political
issues in parliament on behalf of her own party'2. The Storting is organised into
committees with responsibilities for different sectors. The Saami political sphere
is wide and has to be included in most committees to a greater or lesser degree.
The parliament’s overarching Saami policy is the responsibility of the Municip'al
Committee. Gaup says that she sat on another committee during her period in
parliament but that she tried to have a comprehensive overview of the Saar‘m
political issues that were being discussed, especially in the Municipal Commit-
tee. She could thus contribute to the work of her party’s committee members.
Other members of the Storting also consulted her. On the one hand, she says, it
was a difficult task to keep abreast of the complex of Saami issues in the different
committees. On the other hand, her expertise on Saami issues resulted in an in-
formal position of power that made it easier for her to gain support for the initia-
tives she took concerning the Saami.

The Saami People’s Party was recognised as a national party in 1999, and one
of its goals is to work for the Saami’s collective rights to land and water. The
party submitted a list of candidates for the parliamentary elections in 2001 and
also submitted lists of candidates in some constituencies for the elections to the
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Saami Parliament that same year. The party also submits lists of candidates to
run in municipal and county elections.

Direct Saami representation in the Storting has been proposed several times. In
1969, when a Saami list was submitted in Finnmark county for the Storting election,
it was said, for example that, “it is now time to change Norway’s Constitution so
that the Saami’s right to representation in the Storting becomes law” (NOU 1984:18:
479). In 1974, the Liberal Party proposed an amendment to the Constitution, pro-
viding for the Saami in Norway to elect two of their own representatives. The de-
mand for direct representation in the Storting has never been a central issue for the
Saami organisations in their struggle. “In the post-war period, the idea of Saami
representation in the Storting has never had any broad support among the Saami”
(NOU 1984:18). The demand put forward by the Saami with a view to strengthen-
ing their democratic rights was a demand for their own elected body.

The indirect channel

The Saami channel, or the indirect channel, consists of the popularly elected Saa-
mi parliaments. The elections take place by means of a direct ballot and on the
basis of the Saami electoral roll. Inscription in the electoral roll is voluntary. The
Saami parliaments were established with an awareness that the Saami will al-
ways be a minority in the national political system, and that the ordinary (direct)
electoral channels cannot effectively ensure that Saami voices will be heard.

The establishment of an indirect or Saami channel began with the establish-
ment of the national Saami organisations after World War II. The forerunners
were local Saami associations and organisations with their roots in the non-Saami
community, in which a large number of members came from academic circles
whose work was related to Saami language and culture.

The Nordic Saami Council was established in 1956 as a coalition of the Saami
national organisations in Sweden and Norway and the Saami Parliament in Fin-
land. When the borders to the East were opened and Russian Saami could par-
ticipate as members, the name was changed to the Saami Council. The Council
receives annual funding from the budget of the Nordic Council of Ministers.

The election procedures of the Saami parliaments are very largely modelled
on the electoral procedures that apply in the respective countries. This means
that there are some structural differences between the three Saami parliaments.

The Saami parliaments of Finland, Sweden and Norway established a com-
mon Nordic forum: the Saami Parliamentary Council, in 2000. The Saami Council
and Russian Saami have observer status in the council. The Saami Parliamentary
Council is to be a body that protects Saami interests and strengthens Saami coop-
eration across national boundaries. The Saami Parliamentary Council also aims
to coordinate the Saami voice internationally, and especially in relation to other
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indigenous people of the world. The Saami Parliamentary Council gives high
priority to work in connection with the issue of the low number of women elect-
ed to the three Saami parliaments. This is apparent from the overview below of
women elected in relation to the total number of seats.

e Saami parliament in Finland, from 2000 to 2004: 6 women out of a total of
21 representatives.

e Saami parliament in Sweden, from 2001 to 2005: 8 women out of a total of
31 representatives.

e Saami parliament in Norway, from 2001 to 2005: 7 women out of a total of
39 representatives.

The Saami channel in Finland

The Saami organisations o
The Society for the Promotion of Saami Culture (Lapin Sivistysseura) was esta‘b—
lished in 1931. The initiative was taken by non-Saami bureaucrats and academics
whose work was related to the Saami language and culture. The members were
also mostly non-Saami (Jernsletten 1995; Sillanpaa 1994). For many years, t.hls
was one of the most influential organisations in the Nordic countries, its objective
being to focus attention on Saami culture. . .
In 1945, the Saami established their own organisation, Saami Litto (the ?aaml
Union). However, this organisation never became a strong national Saami pres-
sure group in relation to the Finnish authorities (Sillanpaa 199!%). s
Since Finnish Saami do not have an exclusive right to reindeer herding ;
a strong Saami reindeer organisation never developed in Finland.' Saflml
reindeer owners comprise a minority in the Finnish reindeer organisation,
Paliskuntain Yhdistys. o
At a joint meeting of Lapin Sivistysseura and Sami Litto in 1947, a memo-
randum was drawn up listing the initiatives that were necessary on tlhe part
of the Finnish authorities to ensure the Saami’s future. This meeting led
first to the appointment of a commission for Saami issues in 1949 and then
to the establishment of the Saami parliament in 1972, which was one of the
main proposals of this commission (Sillanpaa 1994). o
The establishment of the Finnish Saami Parliament caused Saami activ-
ists to change their focus from political mobilisation to ne.zgot.iations with
the government. “Most non-governmental political o.rgalmsa?tlons e've‘ntu-
ally died, and with them also critical and ‘irresponsible voices. '.I‘hls is an
important explanation for the comparatively quiet and weak opposition of the
Finnish Saami” (Eriksson 1997: 98).
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With the establishment of the national organisation, Suoma Siémi Guovddds-
searvi, in 1996, the Finnish Saami again had an organisation catering for all Saami.
However, this organisation is struggling with very limited financial resources.
The organisation carries out most of its work through funds for earmarked
projects. Without reasonable funds for running expenses, it will never be able to
develop into a strong political organisation.

In answer to the question of who has driven the Saami cause forward in Fin-
land, Sillanpaa states, “Insome ways, the Finnish state has been the instrumental
force in the mobilisation of a collective Saami political identity when, by means of
a Cabinet Decree in 1973, it created the Saami Delegation (or ‘Saami Parliament’)”
(Sillanpaa 1994: 58). This shows that political developments relating to Saami in
Finland are special. The progress that was made in the 1980s and later years can be
interpreted as indicating that: “pro-Saami bureaucrats in the ministries may have
had a significant influence in bringing about reforms” (Jernsletten 1994).

The Saami Delegation (1972-1995)

The first elections to the Delegationen for Sameirenden (Saami Delegation) took
place as a trial arrangement in 1972. The first regular elections were in 1975, and
the first ordinary Saami Delegation convened at the beginning of 1976. The del-
egation had 20 representatives and also represented the Finnish Saami in the
Saami Council. After the establishment of the Saami Delegation in 1972, it be-
came the unifying body for the Finnish Saami. It also took initiatives on the part
of the Saami in relation to the authorities. “In response to lobbying efforts by
Saami activists in Finland, the Constitutional Committee of the Eduskunta has,
since 1976, issued a number of statements (...)” (Sillanpaa 1997: 206). The Saami
Delegation was replaced by the Saami Parliament in 1995.

The Saami Parliament in Finland

In 1995, the Eduskunta officially passed a Saami Parliament Act (no. 974) to estab-
lish the Finnish Saami Parliament. Section 1 establishes the Saami’s status as an
indigenous people. This was an important change of status for the parliament
and for the Saami people of Finland.

The parliament has 21 representatives and four alternates. The Finnish Saami
Parliament Act stipulates that the Saami parliament shall be headed by a speaker
and two deputy speakers (Section 11).

At least three ordinary representatives and one alternate shall come from each
of the municipalities within the Saami homeland area (Section 4). Elections to the
parliament are held every four years. The whole of Finland is one electoral dis-
trict. Elections are based purely on votes for individual candidates, where
“Family, friends, and neighbours seem to be the electoral basis” (Eriksson
1997: 140). To be able to run for election, candidates must be nominated by
three other persons.
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Party membership and the Saami organisations

As stated above, elections to the Saami Parliament in Finland are based on
votes for individual candidates. Members of the parliament are thus nqt or-
ganised into parties. Since there is only one, relatively establishefi national
Saami organisation in Finland, the parliament can be expected to reign almost
supreme in the Saami political arena for some time to come.

The Saami channel in Sweden

The Saami organisations . o
The first national Swedish Saami organisation, the National Association of Saam-

iland (Same Atnam)'* was founded in 1945. The main objective of this organ?sa-
tion is to promote Saami interests that are not connected with remde.er hgrdmg.
In 1950, the National Union of Swedish Saami'’ (Svenska Samernas Riksforbund -
SSR) was founded. It was largely concerned with Saami reindeer herders. Bqth
organisations have been represented on government committees dgaling with
Saamiissues. In addition, the Swedish Saami Youth Association (Sammuorra)' was
set up in 1963, and the Swedish Saami Union in 1980. Since then‘ the national
Saami organisations, the Reindeer Owners’ Association (RendgarfSrbundet) and
the Saami parliamentary party Samerna have also been founded. _

Same Atnam and SSR submitted a demand for the establishment of a Saami
parliament in Sweden via two letters to the government in 1?81. Howeyer, t'he
background to the Swedish government’s willingness to establish a Saami Parl-la-
ment can be found in international developments involving minority and indig-
enous peoples, as well as the judgements in the Skattefjill case'® and, in part, the

Alta conflict in Norway (Nyste 1993a).

The Saami Parliament in Sweden ' o
Examination by the Swedish government of the Saami question in Sweden

resulted in legislation creating a Saami Parliament. Other Saami den.lan.ds were
not met, such as constitutional recognition of the Saami’s status as an indigenous
people or the ratification of ILO Convention no. 169. It was alsho.empha‘sised that
the Saami Parliament would be a body of the Swedish authorities, subject to the
Swedish government, and not a Saami self-rule body. The first president of the
Saami Parliament summarised the situation thus:

All those good intentions to acknowledge the Saami as a people an'd provide thm
with a kind of self-determination got no further than the introduction of the Saami
Assembly Act, the purpose of which is merely to regulate the Saami Assembly

(Ahren 1994: 37).
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The Swedish Saami Parliament sat for the first time in 1993. Thirty-one repre-
sentatives are elected every four years. The whole of Sweden constitutes one elec-
toral district. The government appoints a speaker proposed by the parliament
(Saami Parliament Act, Section 2) because “The general rule is that the leader of a
central government administrative authority is appointed by the government”
(Prop. 1992/93:32 Annex 1: 45). The parliament itself appoints a board of up to
seven representatives and seven alternates (Section 4) who are responsible for the
day-to-day work. The Saami cabinet of the Saami Parliament is elected for the
whole period and cannot be dismissed, even if it has only minority support from
the Plenary. Plenary meetings are normally held three times a year.

When the Swedish Saami Rights Commission presented its proposal, the em-
phasis was on practical, political recommendations. However, if the commission
had wished to do so, it could have interpreted its mandate in broader terms and
proposed an in-depth examination of Swedish Saami policy (Korsmo 1993).

The govemment'’s proposal of 1992/93:32 states that the Saami parliament
should not be a self-rule body. The Swedish state decided, in the Saami Parliament
Act (1992: 1422), Section 1, to establish a Saami parliament “with the primary task
of watching over issues concerning Saami culture in Sweden.” Chapter 2, Section
1 of the Act lists the tasks of the Saami parliament, which include distributing
state funds to Saami cultural programmes and organisations, appointing the Saa-
mi School Board, taking a lead in Saami linguistic work, contributing to commu-
nity planning and ensuring that Saami needs are taken care of — including the
interests of the Saami reindeer herders — and finally disseminating information
about the Saami situation to the wider society. The list of specific tasks in the
Saami Parliament Act emphasises and highlights the fact that the Saami Parlia-
ment is a state administrative authority. But at the same time it is also an elected
Saami body.

Party membership and the Saami organisations

Saami organisations in Sweden decided early on that they did not wish to run for
election through Swedish political parties. Instead, the Saami have established
their own parties, either on the basis of the Saami organisations or in connection
with elections. Registration of parties, groups or other organisations that wish to
submit lists is carried out by electoral boards. In the 1997-2001 election period,
ten Saami parties were represented in the parliament, while in the 2001-2005 elec-
tion period, nine parties are represented.'’

The inner life of the Saami Parliament

The Saami Parliament in Sweden has had problems functioning as an opinion-
creating and decision-making body. The situation between the Saami parlia-
ment’s Plenary and its Board became increasingly tense during the 1997-2001
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election period because the Board's support in the Plenary diminished to a mi-
nority, while there were no clear rules for how the parliament should handle the
situation. The Board remained sitting, while the opposition had a majority and
could effectively block all the Board’s proposals in the Plenary. As a consequence,
the parliament was more or less paralysed.

Eriksson has pointed to several possible causes for the parliament’s problems,
such as the Swedish state’s traditional division between Saami who herd reindeer
and those who do not, the Saami parliament’s role both as a Swedish government
authority and as an elected Saami body, the relationship between the Saami parlia-
ment and its Board, and a shortage of Saami leaders (Eriksson 1998).

The Saami parliament’s dual and contradictory role is partly due to the exter-
nal regulatory framework created by the Swedish authorities with the Saami Par-
liament Act. In it, the Saami Parliament is defined as a state administrative body,
which means that the Plenary is subject to the same rules as other goverrunent
councils and committees,

It is undoubtedly an impossible situation. If a Parliament representing an ethnic
minority is to enjoy any legitimacy and to show any kind of power, it is obvious
that it cannot at the same time represent its major opponent, in this case the state
(Eriksson 1997: 162).

The time aspect, i.e. the time between the Riksdagen’s adoption of the Saami Parlia-
ment Act on 17 December 1992 and the opening of the parliament on 26 August
1993 could also be a contributing factor to the parliament’s later development. In
the course of one year, under circumstances of limited experience of electoral poli-
tics and no tradition of party politics, a party system was to be put in place, election
lists drawn up and an election held. In addition, each group was to develop a spe-
cific policy that was to form the basis for the constitution of the Saami parliament.

The absence of administrative structures at the beginning may also have
played a part. Unlike the Saami parliaments in Finland and Norway, the Swed-
ish Saami Parliament had to build an administration up from nothing. The
Saami parliament in Finland had its roots in the Saami Delegation. The Nor-
wegian Saami Parliament took over the administration from the Norwegian
Saami Council, which was a state-appointed advisory body for the Norwegian
authorities. The starting point for the Saami parliament in Sweden was the
worst possible: they did not even have a telephone. To build up an admin-
istration and establish sound administrative routines and systems takes time,
and this influences how structured the political debate and proceedings can be
in the preliminary phases.

The above are only a few of the possible explanations as to why the Swedish
Saami Parliament has had problems in learning to function properly. Internal as
well as external factors, such as the lack of both political and administrative
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structures, appear to have contributed to setting the standard for how the parlia-
ment functions. Such standards can take a long time to change.

A new government position?

In due course, the problems that emerged made the need for a broad review of
the Swedish Saami Parliament apparent. A new report (SOU 2002:77) considers
the parliament’s independence with regard to the right to representation, budg-
etary freedom and the government's right to instruct the Saami parliament. The
report proposes that all the Saami parliament’s responsibilities should be laid
down in the Saami Parliament Act, as is the case today for Swedish municipalities

It further proposes that the Saami’s status as an indigenous people be included in'
t¥1e Swedish constitution. In addition, the Saami parliament’s internal organisa-
tion is discussed with regard to the relationship between the Plenary and the
Board and the distinction between the parliament’s role as a popularly elected
body and as an administrative body. It is also proposed that the Saami parlia-
ment’s organisational form be regulated by law in such a way that the composi-
tion of the Cabinet and committees is proportional.

The Swedish Saami Parliament supported most of the proposals made in this
report but, when it comes to internal organisation, the parliament is of the opin-
ion that it should decide on its own organisational form. The parliament also
suggests that a new formulation be included in the Saami Parliament Act to the
effect that the under-represented gender should receive not less than a third of
the seats (Sametinget 2002, Sametingets Records 2003:1).

The Saami channel in Norway

The Saami organisations

The first national organisation, the Saami Reindeer Herders’ Association of
Norway'® (Norske Reindriftssamers Landsforbund) was established in 1948 and is
t!'le organisation of the Norwegian Saami reindeer herders. In 1968, the Na-
tional Association of Norwegian Saami'® (Norske Samers Riksforbund) was
f?unded. This organisation embraces all Saami, and has promoted Saami rights
since its inception. Demands for an elected Saami body and for Saami land
rights have been central to the organisation’s work. The Norwegian Saami
Union (Samenes Landsforbund) was founded in 1979 in connection with the Alta
conflict. This organisation has opposed all claims concerning historic Saami
rights as well as the establishment of the Norwegian Saami Parliament. The
Saami People’s Federation? (Samenes folkeforbund) was established in 1993 by
dissenters from the Norwegian Saami Union who wanted to participate in the
Saami parliamentary elections.
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The Alta conflict forced the authorities to place the Saami question on the
agenda as a result of several major reports on Saami culture and legal rights. Both
the Reindeer Herders’ Association and the National Association played key roles
in this process.

The Norwegian Saami Parliament

The Norwegian Saami Parliament was opened in 1989 and has 39 representa-
tives elected every four years. The country is divided into 13 electoral districts
with three representatives from each district. The Saami parliament is com-
posed of representatives from the national Saami organisations, Norwegian po-
litical parties and local lists. The day-to-day work of the parliament is led by the
President and Sdmidiggi Council (parliamentary council), which is selected from
the current majority in the Plenary. The Plenary is led by the Presidium.

Party membership and the Saami organisations

Since the election of the first Saami parliament, Saami members of Norwegian
political parties have submitted lists under their parties’ names. Most of the
parties that are represented in the Storting have also been represented on the
various lists for Saami parliamentary elections. Up to now, Saami representa-
tives from three Norwegian parties have been elected.

All Norwegian parties with representation in the Storting, except for the
Progress Party (Fremskrittspartiet), have a Saami policy programme. However,
there is great variation in how the parties’ work is organised with respect to
Saami policy.

The Norwegian Labour Party (Det norske Arbeiderpartiet) has had repre-
sentatives in the Saami parliament since the first election period. The party has
drawn up rules for its work with Saami issues that regulate, for example, the
party’s nomination procedure for the parliament and the work and areas of
responsibility of the party’s “Saami Policy Council” ?!. This Council has the
mandate of advising the party’s Storting group and, where relevant, executives
in the ministries as well as the party’s group in the parliament. The party’s
Saami Political Manifesto is adopted at the Labour Party Congress. If the chair-
man of the Saami Policy Council is not a member of the Labour Party’s Na-
tional Executive Board, he or she is granted the right to attend meetings on
Saami issues.

The Centre Party (Senterpartiet) has been represented in the Saami parlia-
ment since the 1993 election. It has also established a formal structure that takes
account of Saami issues through a “Saami Policy Council”?? and through deci-
sions regarding this council in the “Centre Party’s laws”. The Saami Policy
Council is represented on the National Executive Board and is summoned to
attend the Party Congress. The council is responsible for drawing up an elec-
tion programme for the Saami parliamentary elections.
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The Conservative Party’s first representative to the Saami parliament was
elected in 2001. The party has not established any formal structures in the party
to follow up on this.

The fact that Norwegian political parties have submitted lists for the Saami
parliamentary elections has contributed to making the Saami issue more notice-
able within the parties, mobilising the Saami members and also motivating the
parties to draw up Saami policy programmes. One of the national parties in the
Storting that has presented a Saami policy programme, the Socialist Left (Sosial-
istisk Venstreparti), has not so far participated in elections to the Saami parlia-
ment.

Ways of exercising influence

Although Sweden, Finland, and Norway may appear to be relatively homoge-
neous countries when viewed from the outside, there are historical and cultural
differences between them. Such differences are also found in the public sphere
with regard to both political and administrative traditions.

Sweden and Finland have not yet had an in-depth social debate on the rela-
tions between the Saami and the nation state. The crisis of legitimacy that arose
between the Norwegian Saami and the Norwegian state in connection with the
conflict over the building of the Alta/ Kautokeino dam forced this debate to the
surface in Norway and compelled the Norwegian authorities to undertake a
fundamental re-evaluation of the government’s Saami policy. The Saami in
Swedenand Finland have failed to confront the national authorities in the same
way.

National parliaments, parties and the Saami

Saami influence over decision-making in the national elected bodies depends
on a series of factors. One of these is the degree to which the national parties are
concerned with Saami issues and, to some extent, how far they have committed
themselves to adopting Saami programmes. Another is Saami involvement in
the national parties,and how active members are in placing Saami issues on the
party’s political agenda. Related to this is the question of whether Saami are
nominated and elected to the national parliaments on the basis of the Saami
policy position adopted by the parties. These variables come under what we
have referred to in this study as the “direct channel”.

Saami influence can also be exerted through the elected Saami parliaments,
referred to here as the “indirect channel”. This influence is structural, taking place
through direct election of Saami representatives to the Saami parliaments. It is
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the formal frameworks within the respective nation states and the Saami parlia-
ments’ own ability to create spheres of influence in relation to the national au-
thorities that decide how effective this type of influence will be.

Historically, the Saami in the three Nordic countries have had similar expe-
riences with regard to exerting influence on the national parliaments through
national parties. Over the last 20-30 years, however, developments have taken
different directions. The Saami in Norway, especially, have secured more cen-
tral positions in several parties.

The parties have also committed themselves with respect to Saami policy by
approving Saami political programmes to varying degrees in Finland, Sweden
and Norway. This is a definite advantage because the Saami then have an op-
portunity to exert direct influence over the parties’ viewpoints. The inclusion
and development of Saami policy in relation to the political ideology of the
various parties may in turn inspire political debate in the field of Saami policy.
At the same time, it must be remembered that Saami members of national par-
ties will always be in the minority. The decisions of the party’s majority will
determine the political platform that Saami party members are also bound by.
This may create problems, especially in cases where the majority’s priorities are
in conflict with Saami interests. Saami members can end up as “hostages”, le-
gitimising a Saami policy that is not in line with the Saami’s overall interests.

The Saami in Sweden and Finland have not become involved in the national
parties to the same extent as the Saami in Norway. The Swedish Saami have
directed their efforts towards the Riksdagen through the Saami organisations,
while the Finnish Saami have used the Saami parliament.

Different development patterns have also emerged for the Saami parlia-
ments in Sweden, Finland and Norway. This will probably have an influence
not only on future Saami political developments in the three countries but also
on the Saami parliaments’ possibilities of influencing the national parlia-
ments.

The Saami and channels of influence to the national parliaments

The three models below show the relationships between the Saami and the na-
tional parliaments.

The Saami organisations in Finland do not have the financial resources to
operate as effective pressure groups. As the figure below shows, no local or
national Saami organisation has an official connection through the electoral
channel to the Saami parliament.

THE EXPERIENCE OF SAPMI
il 203

Saami
in Finland

I
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1

Eduskunta
{Finnish Parliament)

Figure 1. The Saami and the Eduskunta

Elections to the Saami parliament are organised purely as elections of individuals. As
a consequence, candidates are not bound by any electoral programme, nor are they
accountable to any member organisation. In addition, the Saami in Finland have not
as yet challenged the Finnish parties to clarify their political position on Saami issues.
As a result, the parties are under no strong obligation to function as channels for the
Saami to the Eduskunta. The Finnish Saami parliament therefore faces great challeng-
es in terms of protecting Saami interests in relation to the Eduskunta.

The Swedish Saami have a weak connection with the national Swedish parties.
The parties have very few or no Saami members who are working actively and in
a structured manner on Saami politics. Several parties, however, have agreed on
Saami programmes to which they are politically committed.

Saami in

- \
g;::g:'s‘:: Saami Swedish Saami Nationai ;aaTnI
. — .
A parties Parliament | organisations
Riksdagen
(Swedish
Parliament)

Figure 2. The Saami and the Riksdagen
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The Swedish Saami organisations have a tradition of working with the Swed-
ish authorities, both through lobbying and through negotiations. Their posi-
tion is considered to have been weakened since the establishment of the Saami
parliament, with the exception of the reindeer herding organisations. At the
same time, the organisations participate in the Saami parliament through their
own Saami parties.

The main line of influence for the Swedish Saami is therefore expected to be
the Saami parliament. However, the Swedish Saami Parliament has had a rela-
tively tight formal framework for its political scope of manoeuvre, since the
Swedish authorities have defined it as primarily a government administrative

body.

As shown in the figure below, the Saami in Norway have several ways of reach-
ing the Storting.

Saami in
Norway

l

National parties, - Norwegian National Saami
(incl. Saami  —= Saami 3 organisations
People’s Party} | Parliament ‘

|

Sforting
(Norwegian
Parliament)

Figure 3. The Saami and the Storting

Before the establishment of the Norwegian Saami Parliament, the national Saami
organisations were the most important channel. Their role has since been greatly
reduced, with the exception of the business organisation, the Saami Reindeer
Herders’ Association of Norway, which is the state’s negotiating partner in ques-
tions related to reindeer herding.

The Norwegian national parties are an open channel that has developed rap-
idly since the establishment of the Saami parliament. The advantages of such a
channel are that it creates more arenas for the development of Saami politics, and
that Norwegian party politicians can be held accountable to a greater extent.
However, a system where Norwegian parties are represented in both the Saami
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parliament and the Storting also has its disadvantages. For example, the parties
in the Storting may take greater heed of the views of their party’s Saami parlia-
mentary members on a particular issue than of a decision adopted by the major-
ity in the Saami parliament. Such a development could have an impact on the
Saami parliament’s legitimacy and political clout.

Conclusion

By focussing on national parliaments, one fails to capture all the channels of in-
fluence open to the Saami in the political and administrative sphere at regional
and local level. There are more channels of influence than merely the election of
Saami representatives to the national or Saami parliaments. The Saami partici-
pate to a varying degree in local and regional elections, both by voting and by
standing as candidates for election. Saami participation is strongest at the local
level, however, probably because it is easiest to achieve a position at this level.
The municipal councils also offer a great deal of power and the possibility of ex-
erting influence. There are several examples of representatives on Saami lists
winning a position in which they have been able to tip the balance of power and
thus make far greater demands than their number of representatives would nor-
mally allow. The Saami also have the opportunity of exerting influence through
administrative positions in central, regional and local administration, and
through appointments to various public councils and committees. However, this
is a subject that lies outside the scope of the present study.

National influence depends on many factors. Historically, a new situation was
created following World War II. During the 1980s and 1990s in particular, there
were positive developments in Saami participation in various political and ad-
ministrative arenas. The national governments have shown growing acceptance
of cultural pluralism and of the idea that groups within the population should
have real influence over their own situation.

This report has shown that the Saami have both a direct and an indirect channel.
The conditions for participation in these channels and the manners in which the
channels function vary, nevertheless, which means that Saami influence also varies.

This report has covered the descriptive aspects of the current situation. Within
the scope of this report, however, it has not been possible to examine how real
Saami influence actually is. a

Notes

1 This article was first published in 2003 by the Resource Centre for the Rights of Indig-
enous Peoples: http:/ /www.galdu.org/english/
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It is a revised version of an article published by IWGIA in 2001 under the title “The
Sami and the National Parliaments: Direct and Indirect Channels for Influence”. In:
Wessendorf, Kathrin (ed.): Challenging Politics: Indigenous peoples’ experiences with politi-
cal parties and elections. Copenhagen: IWGIA.

I want to thank IWGIA for making it possible to revise and publish this study in Nor-
wegian, Sami and English under the auspices of the Resource Centre for the Rights of
Indigenous Peoples in Kautokeino. I would also like to thank Karin Mannela Gaup,
Rune Fjellheim and Marit Myrvoll for constructive contributions and comments in
connection with the revision of this report, in addition to the feed-back I received from
those who participated in the IWGIA seminar in Kautokeino on 3 March 2000. How-
ever, any mistakes or omissions in the report are my responsibility alone.

This area comprises the municipalities of Enontekid, Inari and Utsjoki, and the rein-
deer grazing areas in the municipality of Sodankyla

Heikki Hyvarinen, Sametinget i Finland [The Sami parliament in Finland], lecture at an
IWGIA seminar in Kautokeino on 4 March 2000

Framework Convention for the Protection of National Minorities (Strasbourg, 1.11.1995), Eu-
ropean Charter for Regional or Minority Languages Strasbourg (5.X1.1992)

Act concerning the European Convention on human rights and fundamental freedoms.
(1994:1219)

Act of 21 May 1999 relating to strengthening the status of human rights in Norwegian law.
The channels of influence of Sami and indigenous peoples in Russia will not be dis-
cussed other than in this section. This is because there is relatively little written mate-
rial on these matters in Russia available in either English or a Scandinavian language
that could be used in this report.

A news report on Sami Radio’s website (Samiweb.org) dated 24 April 2003 announced
that Anna Prakhova, one of the Russian Sami representatives in the Barents Region
Working Group on indigenous affairs, together with representatives from two Sami
organisations in Russia, had met with the Russian Ministry of Justice. In addition to
discussing the economic and social situation of indigenous people in the Murmansk

“region, and a Sami Centre in Murmansk, the question of increased influence over the

Sami’s own affairs was discussed. It was stated that the long-term goal was the estab-
lishment of an elected Sami parliament.

The status of permanent participant confers the same formal rights on representatives
of indigenous peoples as representatives of the nation states, with the exception of the
right to vote. This means that they shall be informed and consulted, have a right to
propose suggestions for new items on the Council’s agenda and have the right to par-
ticipate in all meetings and at all levels of the Arctic Council.

The Sami in Jamtland County were a special exception. Jamtland Sami were not
included in the ordinary census in the municipalities but in their own “Lapp as-
semblies” (Lappforsamlinger). Thus they did not formally belong to a municipality,
nor did they have the right to vote. This applied to both Sami reindeer herders and
non-nomadic Sami living in the county. The Sami who owned property were an
exception; they were included in the municipal census and had the right to vote.
The political status of the Jamtland Sami was only normalized in 1940. (Sjolin,
1996)

Telephone conversation with Johanne Gaup on 4 December 1999.

Even though Sami in Finland do not have an exclusive statutory right to reindeer herd-
ing, it is estimated that a larger number of Sami in Finland are connected to reindeer
husbandry in one way or another (approx. 25-30%) than is the case in Norway or Swe-
den. Contrary to the situation in Norway and Sweden, where it is almost irnpossible
for other Sami than reindeer herding Sami to enter the industry, Sami in Finland have
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a real possibility of beginning reindeer herdin i i i
deer grazing district. (Sillanp%iéi 2002) D

14 www.same.net/~same.atnam/index.htm

15 www.sapmi.se/ssr/index.html

16 The Swedish Supreme Court established, in its ruling in the Skattefjill Case, that the
right to conduct reindeer husbandry is an agricultural right based on age-olcl:l custom

and that it is a right in both commercial and propert icj
terms. www.
17 www.sametinget.se propery R

18 www.nrl-nbr.no/

19 www.nsr.no/

20 www.samene.no

21 www.dna.no

22 www.senterpartiet.no
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CHANGES IN 2004

Vladimir A. Kryazhkov

On August 22, 2005 the legislation regarding indigenous peoples of Russia was
changed. Legal advisor to the President V.A.Kryazhkov here goes through the
changes and shows what laws, international agreements etc. indigenous lobbyist
could still use to promote indigenous peoples’ rights [editor’s note].

he federal law entitled On Modifying the Legislative Acts of the Russian Federation

and Recognizing Several Legislative Acts of the Russian Federation as Outdated in
Connection with Enforcement of Federal Laws ‘On Incorporating Revisions and Amend-
ments into Federal Law’, ‘On the General Principles of Organizational Structure of the
Legislative and Executive Organs of the Federal Government of the Russian Federation’
and ‘On the General Principles of Organizational Structure of Local Self-Governments
within the Russian Federation introduces revisions to the existing 154 federal laws,
including the Federal Law On Guarantees of Rights of Numerically Small I ndi.ger.lous
Peoples of the Russian Federation (page 119) and the Federal Law On the Principles
of Organization of Communities of Numerically Small Indigenous Peoples of the Nor"th,
Siberia and the Far East of the Russian Federation (page 130). Changes concerning
the rights and interests of numerically small indigenous peoples have also been
introduced into several other laws. For example, sections of the following are
deemed outdated:

¢ The Law of the Russian Federation of February 19, 1993, On Federal Guar-
antees and Compensations for Individuals Who Work and Reside in the Far North
and in Conditions Equated with Those in Such Regions (page 27) in Regard to the
Social Security Pensions for the Citizens of the Peoples of the North. In the past,
all men of 55 years of age and women of 50 years of age qualified for social
security pensions, whereas now one common retirement age applies to all
citizens of the Russian Federation.

o The Policy on Use of Forest Resources of the Russian Federation, which relieves
indigenous individuals from paying fees for using forest resources for per-
sonal needs.
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The Federal Law of August 22 is to be enforced on January 1, 2005, with certain
exceptions.

The new law introduces significant changes to the Federal Law On Guarantee
of Rights for Numerically Small Indigenous Peoples of the Russian Federation. These
concern the authority of the governing bodies to address issues affecting the
numerically small peoples.

Revisions Concerning the Authority of Federal Bodies

The Federal Law of August 22, 2004 (#122-FZ), excludes the following powers of
the governing authorities that were formerly established under the Federal Law
On Guarantees of Rights of Numerically Small Indigenous Peoples of the Russian Fed-
eration:

a) the power of the federal government authorities to co-manage, together with
bodies governing the provinces of the Russian Federation, the right of legal
ownership, use and management of the territories of traditional land use and
the territories of historical and cultural significance in places inhabited by nu-
merically small peoples (Chapter 10, page 5);

b) the authority of bodies governing the provinces of the Russian Federation
(page 6) to:

e pass laws and other legal regulations in the provinces of the Russian
Federation on the protection of the ancestral lands, traditional ways of
life and modes of production of the numerically small peoples, as well
as on the way the community councils of the numerically small peo-
ples organise their activities, acknowledging the historical, cultural and
other traditions of these peoples (Chapter 1);

¢ establish general principles of organizational structure and the scope of
activity of the self-governing entities of numerically small peoples in
territories of their traditional inhabitance and land use;

» take administrative responsibility for violations of the policies estab-
lished by the provinces of the Russian Federation and on protection of
ancestral lands, traditional ways of life and modes of production of the
numerically small peoples (Chapter 9);

e collaborate with organs of local self-government in ensuring that the
legal acts of local self-government bodies are drawn up in compliance
with federal policies and policies established by the provinces of the
Russian Federation with regard to protection of the ancestral lands, tra-
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ditional ways of life and modes of production of the numerically small
peoples (Chapter 11);

o issue licenses and establish quotas for the traditional subsistence ac-
tivities of the numerically small peoples, and ensure that the conditions
prescribed by the licenses and quotas are being satisfied (Chapter 12);

e the power of the administrative regions of the Russian Federation to ap
ply their laws on establishing quotas for numerically small peoples’
representation in policy-making bodies of the provinces of the Russian
Federation and in bodies representing local self-government (page 13);

¢) the authority of the local self-government bodies to:

e allocate funds from local budgets to provide financial assistance for the
socio-economic and cultural growth of numerically small peoples in
order to protect their ancestral lands, traditional ways of life and modes
of production (Chapter 1);

e create volunteer community councils that are part of the local self-gov-
emments (Chapter 4)

e create legal policies with regard to the socio-economic and cultural de-
velopment of the numerically small peoples, as well as with regard to
the protection of their ancestral homelands, traditional ways of life and
modes of production (Chapter 5).

In addition to the extracts presented above, it should be noted that community-
level self-governance of numerically small indigenous peoples is to be conducted
in accordance with federal law (and not the law of the provinces of the Russian
Federation, as had previously been the case (page 11)) and that the authority of
the local self-government includes the power to establish overarching principles
governing the organizational structure and activity of a particular type of self-
governance (power excluded from the scope of authority of the government bod-
ies of the provinces of the Russian Federation (Appendix to Chapter 6, page 7)).

Transforming the authority of the governing bodies serves the well-known
process of centralization of power in policy-making related to numerically small
indigenous peoples, and the link between policy and the conditions created by
the Federal Laws of July 4, 2003 (#95-FZ) On Incorporating Revisions and Amend-
ments into Federal Law, On the General Principles of Organizational Structure of the
Legislative and Executive Organs of the Federal Government of the Russian Federation
and the Federal Law of October 6, 2003 (#131-FZ) On the General Organizational
Structure of Local Self-Governments within the Russian Federation. Here, the main
idea is to get rid of redundant power structures and link them with funding
sources.
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At the same time, the changes of the Federal Law of August 22, 2004 on elim-
inating or transferring the authority of governing bodies:

e does not change the substance of national policies towards numerically
small indigenous peoples and continues to recognize the responsibility of
the Russian Federation, through its governing bodies, to guarantee the
rights of these peoples, as prescribed by the Constitution of the Russian
Federation;

e does not place issues related to the rights of numerically small indigenous
peoples beyond the scope of the district and municipal authorities;

* does not invalidate or demand the annulment of laws already enforced or
of other legal acts of the provinces of the Russian Federation, or of the legal
acts of the municipal governing organs that protect the interests of the in-
digenous numerically small peoples, if these acts were created within the
framework of the former legal authority of these bodies;

¢ does not transfer matters of governance, as defined by the Constitution of
the Russian Federation, including the co-governance of the Russian Fed-
eration and its provinces, part of which includes protecting the rights and
freedoms of individuals and protecting ethnic minorities; protecting the
ancestral lands and traditional ways of life of the numerically small ethnic
groups; issues of land ownership, management and use; subsistence; gen-
eral cultural issues; coordination of health-care services; social security,
etc. (Constitution of the Russian Federation, Part 1, page 72). Recognition
of these matters as province to co-governance presumes that they are to be
resolved by the organs of the federal government with the participation of
the governing authorities of the administrative regions of the Russian Fed-
eration where the latter, naturally, must possess the necessary authority to
address these matters. Inadequate power on the part of regional govern-
ments implies the virtual exclusion of certain matters from the sphere of
co-governance, and this is contrary to the Constitution of the Russian Fed-
eration;

e does not, on the whole, change the way relationships are handled with
regard to issues province to co-governance, which includes protecting the
rights of the indigenous numerically small peoples. With regard to these
issues specifically, the provinces of the Russian Federation:

a) approve laws and other legal acts in compliance with the federal laws
(Constitution of the Russian Federation, Part 2, page 78)

b) have the right to govern according to their own legal policies prior to
the enactment of a suitable federal law. Upon the enactment of such a
federal law, all laws and other legal policies of the provinces of the Rus-
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sian Federation must be harmonized with the federal law within three
months (Chapter 2, Page 3, Federal Law of July 4, 2003)

c) have the right to apply their laws in order to provide the regional gov-
erning bodies with the necessary jurisdiction, to be carried out within
the budgetary means of a province of the Russian Federation (with the
exception of federal grants), provided this does not run counter to the
Constitution of the Russian Federation and federal laws (Part 5, page
26.3, Federal Law of July 4, 2003), until the appropriate law is enacted

e must be interpreted alongside other sections of the Federal Law On Guar-
antees of Rights of Numerically Small Indigenous Peoples of the Russian Federa-
tion, as well as with the clauses of other federal laws and, in certain cases,
of treaties and agreements that grant legal power to the governing bodies
of the provinces of the Russian Federation and bodies of local self-govern-
ment.

It is therefore the exclusive authority of the provinces of the Russian Federation
to implement their laws in order to improve the socio-economic development
and cultural growth of the numerically small peoples, to protect their ancestral
lands, traditional ways of life and modes of production, and to establish quotas
for representation of numerically small peoples in the legislative bodies of the
provinces of the Russian Federation and of local self-government (page 13 FZ),
while bearing in mind the following clauses of the domestic law and interna-
tional treaties of the Russian Federation.

The Constitution of the Russian Federation affirms that:

e every citizen of the Russian Federation, within the boundaries of its terri-
tory, enjoys all the rights, freedoms and responsibilities defined in the Con-
stitution of the Russian Federation (Part 2, page 6);

e all are equal under the law and in court. The State guarantees equality of
rights and freedoms of human beings and citizens, regardless of national-
ity or circumstance (Parts 1-2, page 19);

e citizens of the Russian Federation have the right to elect and be elected to
the bodies of national government and local self-government (parts 2, page
32).

The Constitution of the Russian Federation thereby applies common ground
rules for all citizens, including numerically small peoples, by providing equal
constitutional rights, including the right to elect and be elected to governing bod-
ies. No exceptions whatsoever are provided by the Constitution in this regard.
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Exceptions to this rule are possible, if the special status ascribed by the Con-
stitution of the Russian Federation to numerically small peoples (page 69; Section
m, Part 1, page 72) is taken into consideration. Since the regulation and protec-
tion of the human rights and freedoms of a citizen, as well as the regulation and
protection of the rights of ethnic minorities, is province to the jurisdiction of the
Russian Federation (Constitution of the Russian Federation Section v, page 71), a
particular exception (for example, the setting of representational quotas for the
numerically small indigenous peoples in governing bodies) can be addressed by
federal law directly (Constitution of the Russian Federation, Part 1, page 76), by
granting — via this law - certain legal authority to the administrative regions of
the Russian Federation in order to independently resolve a given problem, while
considering the unique circumstances of any specific situation . Currently, fed-
eral policy neither demands representational quotas for numerically small peo-
ples within governing authorities nor sanctions the right of the regions to estab-
lish such quotas.

At the same time:
The Constitution of the Russian Federation also

e guarantees the rights of the indigenous numerically small indigenous peo-
ples, in accordance with the recognised norms and principles of interna-
tional policies and of international treaties of the Russian Federation (page
69),

o defines the legislative bodies as the representative ones (Part2, page 66;
Part 1, page 77),

e provides the right to establish local self-governments in accordance with
historical or other local traditions (Part 1, page 131);

The Convention on the Protection of Ethnic Minorities (ratified by the Federal
Law of July 18,1998

e obliges the Convention's participants to create the conditions necessary for
the effective participation of individuals belonging to ethnic minorities in
cultural, social and economic life, as well as in addressing relevant public
matters (page 15);

The Federal Law of October 6, 1999 entitled On the General Principles of Organiza-
tional Structure of the Legislative and Executive Organs of the Provinces of the Russian
Federation:

o defines a legislative body as one that is also an organ of representation,
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¢ declares the autonomy of provinces of the Russian Federation to establish
a regional network of governing bodies, including the power to establish
legislative structures, taking into account the historical, cultural and other
traditions of particular provinces of the Russian Federation;

The Federal Law of October 6, 2003 entitled On the General Principles of the Or-
ganizational Structure of Local Self-Governments within the Russian Federation:

e links the formation of local self-governments to the interests of the public,
taking into account historical and other local traditions (Chapter 2, page
1)

The Federal Law of June 12, 2002 entitled On Fundamental Guarantees of Voters’
Rights and Right to Participate in Citizens’ Referenda of the Russian Federation:

o allows the laws of provinces of the Russian Federation to provide guaran-
tees of voters’ rights and a right to participate in Citizens’ Referenda, which
expands the scope of rights defined by the current Federal Law

In my view, the above noted regulations do, on the whole, provide the provinces
of the Russian Federation with certain powers to establish representative quotas
for the numerically small peoples within their legislative bodies and in the repre-
sentative bodies of local self-government, should this be necessary. Representa-
tion of such kind must furthermore be born of reasonable need and not violate
the principles of equality applied to the citizens’ voting rights.

I'should point out that representation of numerically small peoples within the
governing bodies can be provided by means other than quotas within the frame-
work of current voter legislation. One such example is the Assembly of Repre-
sentatives of Numerically Small Indigenous Peoples in the Hanty-Mansi Autono-
mous Okrug, described elsewhere in this book. a

CHANGES IN 2004
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ANNEX

Recommendations

f the International Round Table: «Indigenous Numerically Small Peoples of
the North, Siberia and the Far East and the Parliamentary System in the
Russian Federation: Reality and Prospects»'

Moscow
March 12-13, 2003

Recommendations for Creating the Conditions for a Real Contribution of the Nu-
merically Small Indigenous Peoples of the North, Siberia and the Far East to the
Political Process

Preamble

Along with other peoples, the indigenous numerically small peoples of the North,
Siberia and the Far East of the Russian Federation exercise power directly and
also via state regulatory bodies and local governments. The Russian Federation
Constitution takes the specific features of these peoples’ lifestyles into account,
treating them as a special group and guaranteeing their rights in accordance with
international taw. Among other things, this implies creating the prerequisite con-
ditions for the effective participation of their representatives in public affairs,
particularly issues of direct concern to them.

Russian legislation contains a number of provisions aimed at resolving the
above problem. These provisions include the possibility of establishing constitu-
encies in areas densely inhabited by numerically small indigenous peoples that
are up to 30% smaller in terms of voter numbers than the standard stipulated in
law. They also include quotas for representation in the legislative bodies of the
Federation subjects and representative bodies of local governments, the rights of
authorized representatives of these peoples and their public associations to par-
ticipate in decision-making involving the rights and interests of indigenous peo-
ples, and the right to monitor their achievement.

This legislation provides a framework for the involvement of indigenous peo-
ples, their authorized representatives and organizations in the administration of
state affairs. The Russian Association of Indigenous Peoples of the North, Siberia
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and the Far East is invited to discuss the respective federal bills. In some prov-
inces of the Russian Federation, quotas are established for representation on elec-
toral committees (Yamal-Nenets Autonomous Okrug) and legislative bodies (Re-
public of Buryatia, and Hanty-Mansi and Yamal-Nenets Autonomous Okrug)
and on some special bodies operating in regional parliaments (Assembly of Rep-
resentatives of Indigenous Peoples of the North in the Hanty-Mansi Autonomous
Region, Permanent Commission for the Nenets and other Numerically Small In-
digenous Peoples of the North in the Nenets Autonomous Region, a representa-
tive of numerically small indigenous peoples of the North in the Sakhalin region).
The attitudes of indigenous peoples are taken into consideration when holding
referenda (Yamal-Nenets Autonomous Okrug) and their public associations are
granted the right of legislative leadership (Sakhalin Region, Koryak, Nenets and
Evenk Autonomous Okrugs).

And yet legislation on the rights of numerically small indigenous peoples
with regard to public authorities is patchy, contradictory and interpreted by
courts of law without taking the interests of these peoples into account. As a re-
sult, the State Duma (Parliament) has but a single representative of the indige-
nous peoples of the North; their number in the regional parliaments is declining
and there is no system available for taking the opinions of indigenous peoples
and their authorized representatives into account when formulating laws and
other regulatory acts on issues directly involving indigenous peoples. In addi-
tion, mechanisms for their participation in monitoring the observance of such
laws have not been worked out.

Given the positive experience of other Arctic countries and the different recog-
nised models of self-governance in existence;

Confirming the Resolution of the Arctic Leaders Summit, Moscow, 15-18 March
1999, on establishing an Indigenous Parliament in Russia;

Referring to the experience gained in the field of legal regulation and practice in
the provinces of the Russian Federation in terms of creating the conditions for the
real participation of indigenous peoples in government decision-making,

In view of the above and in order to elaborate on the provisions of the RF Consti-
tution, international legal norms and federal legislation, and also taking into ac-
count the available experience of legal regulation and the practice of the subjects
of the Russian Federation, the Round Table participants find it expedient:

1. With respect to formation of the representative bodies and local government to:
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a)

b)

)
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attach universal meaning to the provision of the Federal Law of February 7, 2003.
“On interim measures for ensuring representation of the indigenous peoples of the
Russian Federation in legislative (representative) bodies of the state power of the
subjects of the Russian Federation” and to make sure that, when forming con-
stituencies in territories stipulated by the law of the subject of the Russian
Federation as being where indigenous people reside in compact communi-
ties, the admissible deviation from the average normal representation in
elections to regional bodies of state power and local governments should be
established by the law of the respective subject of the Russian Federation;

eliminate the legal uncertainty and the provision of the Federal Law of
April 30, 1999 “On Guarantees of the Rights of the Indigenous Peoples of the
Russian Peoples of the Russian Federation” on quotas for indigenous peoples
in the legislative bodies of the subjects of the Russian Federation and the
representative bodies of local government (Article 13}, to be elaborated on
in the Federal Law of July 12, 2002 «On the guarantees of the electoral rights
and the rights to participate in a referendum of the citizens of the Russian Federa-
tion». It will be premised that reasonably guaranteed representation of in-
digenous peoples in elected bodies ensures peoples’ representation in
these bodies without violating the principle of equality;

to regulate the electoral system so that indigenous peoples are represented
on electoral committees in areas where they reside in compact communi-
ties, and are also entitled to nominate candidates for deputies at their con-
gresses (conferences) and, on behalf of their community, recommend per-
sons to be included on respective party lists.

2. To request the State Duma, the Federal Assembly of the RF, to consider the issue of
establishing a Public Chamber of Indigenous Peoples under the State Duma.

To recommend that the Association of Indigenous Peoples of the North,
Siberia and the Far East should prepare the appropriate proposals jointly
with the committees of the State Duma.

To request that the State Duma and the Council of Federation of the Fed-
eral Assembly, should include, in the standing order of the chambers and
also in the acts determining operational procedures for their committees and
commissions, provisions on participation of authorized representatives of
the indigenous peoples when discussing issues of direct concern to them.
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3. To take into account the following possibilities in relation to the organization and ac-
tivities of representative bodies of state power of RF subjects where indigenous peoples
reside in compact communities:

a)

b)

)

to proceed from the concept that the RF subject is constitutionally entitled (in the
charter) to envisage, in the structure of the respective parliament, a special body
(Council, Assembly, Chamber) authorized to act on behalf of and in the
interests of indigenous peoples. This implies that the given body will have,
in accordance with the Constitution (Charter or Regional law), the follow-
ing structure and authority:

It will:

¢ Comprise deputies whose nomination indigenous peoples have been
involved in;

* Have specific powers to fulfil the functions of representation of the
indigenous peoples;

where no special body is envisaged, to act on behalf of indigenous peo-
ples and recommend the establishment of:

¢ A commission of deputies for the peoples of the North, with a status
to be determined by special provision;

* A council (chamber) of representatives of indigenous peoples under
a legislative body with consultation functions, comprising repre-
sentatives of these peoples — former deputies, parliamentary candi-
dates who failed to gain the required number of votes in an election
and other persons authorized to act on behalf of the peoples con-
cerned;

To recommend that the subjects of the Russian Federation:

¢ Endow the bodies acting in the interests of indigenous peoples with-
in the parliamentary system (Assembly, Council of Representatives
etc) with powers of legislative leadership, and also delegate these
powers to public associations of the indigenous peoples concerned
and their congresses (conferences);

¢ Include in the standing orders of the legislative bodies norms deter-
mining the procedures for involving indigenous peoples and their
authorized representatives in discussions on bills of laws, programs
and other documents on issues of direct concern to them;

¢ Regulate the procedure for the participation of indigenous peoples
and their public associations in monitoring observance of the provi-
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‘ sions of the Constitution (charters), laws and other acts involving
| the rights and interests of the peoples concerned, providing indige- Note
nous peoples’ public associations with the power to take their case
to the constitutional (statute) courts; 1 These recommendations were adopted by the participants of the Round Table meeting

and subsequently by the Coordinating Council of the Russian Association of Indige-

R . . c S
Envisage, in laws on referenda, provisions that enable indigenous nous Peoples of the North (RAIPON) at its meeting in Hanty-Mansiisk, October 2003,

opinions to be taken into account in cases where the motion being
voted on affects the rights and interests of these peoples;

¢ Determine the status of authorized representatives of indigenous
peoples — the individuals and organizations authorized to represent
the interests of these people in state legislative bodies;

¢ Conclude agreements between legislative bodies and regional (pub-
lic) associations of indigenous peoples, defining the manner and
forms of interaction for the entire set of issues associated with indig-
enous peoples’ participation in the legislative process, focusing on
indigenous peoples’ participation in the decision-making process
via their representatives.

4. To recommend that the Association of Indigenous Peoples of the North, Siberia
and the Far East, RF:

¢ Systematically disseminate and distribute, through mass media and
‘ the Internet, Russian and foreign experiences of involving indige-
nous minorities in parliamentary activities;
¢ Discuss the issue of holding a congress of deputies from all levels of
representative bodies in order to exchange experiences;
¢ [Issue recommendations (compile a manual) on the fundamentals of
Parliamentarism for indigenous activists.
¢ Continue working with the State Duma and experts on developing
drafts of federal laws ensuring indigenous representation in deci-
sion-making bodies.
* Develop an educational program for indigenous peoples’ cadres in-
cluding:
¢ Establishing an Indigenous Peoples’ Department within the Russian
Academy of Public Service (approach the RF government);
* Developing a training course on indigenous peoples’ participation \
| in electoral campaigns and parliamentary (MP) elections;
¢ Internships for Russian indigenous individuals within self-govern-
ance bodies in Arctic countries. |
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