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Aborigines have a special connection with everything that

is natural. Aborigines see themselves as part of nature.

We see all things natural as part of us. All things on
earth we see as part human. This is told through the idea
of dreaming. By dreaming we mean the belief that long ago,
these creatures started human society; they made all nat-
ural things and put them in a special place. These dreaming
crfeatures were connected to special places and special

roads or tracks or paths. In many cases the great creatures
changed themselves into sites where their spirits stayed.

My people believe this and I believe this. Nothing any-
kody says to me will change my belief in this. This is
my story as it is the story of every true Aborigine.

These creatures, these great creatures, are just as much
alive today as they were in the beginning. They are ever-
lasting and will never die. They are always part of the
land and nature as we are. We cannot change nor can they.
Our connection to all things natural is spiritual. We
worship spiritual sites today. We have songs and dances
for those sites and we never approach without preparing
ourselves properly. WHen the great creatures moved across
the land, they made small groups of people like me in each
area. These people were given jobs to do but I cannct

go any further than that here.

It is true that people who belong to a particular area are
really part of that area and if that area is destroyeky
they are also destroyed., 1In my travels througheut Austra-
lia, I have met many Aborigines fram other parts who have
lost their culture. They have always lost their land and
by losing their land they have lost part of themselves.

I think of land as the history of my nation. It tells of
how we came into being and what system we must live. My

great ancestors who lived in the times of history planned
everything that we practise now. The law of history says
that we must not take land, fight over land, steal land,

give land and so on. My land is mine only because I came
in spirit from that land, and so did my anhcestors of the

same land...

My land is my foundation. I stand, live and perform as
long as I have something firm and hard to stand on. With-
out land...we will be the lowest people in the world, be-
cause you have broken down our backbone, took away my
arts, history and foundation. You have left me with no-
thing.

These statements were made in 1976 by the first two chair-
men of the Northern Land Council {Roberts 1981:2-3). They show
clearly how land is the crucial aspect of aboriginal identity
and survival. The importance of land covers many aspects of
life which non-indigenous peoples are accustomed to separate.
Land is important economically, politically, c¢ulturally and
spiritually. The right to land for indigenous peoples is a
human right.

In Australia the land belonged entirely to the Aboriginal
peoples until much was taken away following the British inva-
sion. Aborigines still consider their title to be inalienable
and are seeking recognition of this from successive governments.
This document is about that process. It traces recent attempts
by the ARustralian government toc formulate a model for land
rights which would apply to all Aboriginal peoples. This is
difficult because whereas some Aboriginal pecples in Australia
can claim title to reservations and Crown land, some peoples,
particularly in the southeaststates have had their lands taken
from them by violence and live in cities or places away from
their traditional dwellings. 1In this case the title has not
been transferred but the possession has. For this reason the
Aborginal people are seeking compensation for this possession
of their lands.

These issues are very pertinent in the two models present-
ed by the Government in 1984 and 1985. fThe first model is
forward looking and was part of a policy recognising Aborigines
as the first peoples of Australia. The second model was crit-
icised as contradicting the first. By looking at these models
and looking at the responses they elicited from the Aborigimnal
community, it is possible to see the basic factors necessary
in any land rights agreement.

Many Aboriginal organisations put forward their criticisms

of the government - the NWational Aboriginal Conference which

was disbanded during the protest, the Federation of Land Councils




the Aboriginal and Islander Legal Services and the National
Aboriginal and Islandic Health Organisation. While recognis-
ing the work of all these organisations, this document has
for reasons of space concentrated on the availability of
documentation from the first two organisations.

In addition to the rights of the Aboriginal peoples of
Australia, the federal government has been facing extremely
hard lobbying and propaganda from pastoral and mining interests.
The document looks at how these two groups have been working
against any form of land rights agreement with Aborigines.

The fight for land rights is not simply a matter of combatting
a recalcitrant government, but analysing the forces which are
making the government swerve from its original platform.

The final part of the document locks at indigenous pro-
pesals and contains an article which brings together the
major principles of land rights and self-determination.

This reiterates the point that land rights are not just plots
of land put aside for Aboriginal peoples, they are rights
to control over indigencus law and rights to politicaldgeli-

determination.

Australian Aboriginal Flag

bboriginal peoples have been living in Australia for at
least 40,000 years and now archaeological evidence is pointing
to a time scale of over 100,000 years. Before the British
invasion there were some 600 Australian nations and as many
languages. The population by 1788 was at least 300,000 people.
Although on the nerthern coast there was some contact with
Macassan traders from Asia, there were no threats to Aboriginal
lands or cultures.

Each nation or "tribe" was made up of a number of clans
which held land. Marital ties and complex prescriptive rela-
tions constituted for many peoples a framework for inter-rel-
ations which worked both nationally and internationally. Abo-
rignal peoples always had a defined territory and references
to their "nomadic" life style must be seen in the context of
their circuits of hunting and ceremonial grounds within an
area.

In the central desert areas hunting and gathering necesit-
ates a wider catchment area than the more fertile coastal areas
and it is there where settlements were more fixed. Aboriginals
and their environment were and are all part of a system of
belief which finds expression in oral literature, songs, dances,
religion and social relationships. All living things share a
common life-principle stemming from their creation by the great
creatures - the heroes of the Dreamtime. Each person has a
spirit which derives from one of the sites associated with the
Dreamtime herces. In this way the site is the source of a
person's life force. Land is life.

Whereas the northern peoples of Australia managed to keep
the Dutch at bay through the 17th century, others were less
successful with the British. Ignoring instructions from the
British Admiralty that he would take possession of land "with
the consent of the natives", Cook, in 1770 took the eastern
coast of Australia for the British Crown. The first colonies
were sef up in 1788 as penal settlements after the British had
lost their Nerth American colonies in 1776,




The history of indigenous Australia is of invasion, re-
sistance and forced relocation on reservations. From cone
part of Australia to ancother there were some differences in
how this was achieved. Some Aborigines tried to come to terms
with white society, others fought for many years. The net re-
sult was a drop of population from over 300,000 in 1788 to
a total in 1945 of 90,000. o©Offical figures today talk in
terms of 160,000 although some Aboriginal organisations give
the total as being much as it was at the time of the invasion.

Many aspects of Aboriginal history can be seen in other
parts of the world today. The main conflict was over land.
White settlers, whether sheep farming in the south or cattle
ranching in the north, simply pushed the Aboriginal people
off their traditional lands and fought back any resistance.
There was warfare in New South Wales in th 1820s, Victoria
and South Bustralia in the 1830s and 1840s, in Queensland in
the 1860s, in Western Australia in the 1890s and Northern
Territory into this century. There are numerous examples of
settlers poisoning communities and massacres of Aborigines

took place from Tasmania to Northern Territory.

The process of destruction of Aboriginal peoples consist-
ed of first being swamped and forced inte submission by the
colonial frontier and after that more specific government con-
trol took over. The government was pressed by the settlers
to get them off all the land they wanted and by philanthropic-
al groups who wanted them "protected". This is how the reserves
were established. Where Aborigines did not wish to be re-
settled, they were forcilbly relocated. As settlers demands
increased the reserved areas decreased.

There were two main forms of reserve. The larger ones
in the north and centre of Australia were established in Queen-
sland, Northern Territory and Western Australia to settle
Aborigines who were fighting for their lands and keep them
under control in areas not wanted by the white settlers. The

Aboriginal Rock Drawing. (Photo; Rboriginals in Australia Today}
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smaller ones in the south and east were set up to please the
humanitarian lobby whe thought Aborigines could be "civilised"
They have been likened to concentration camps (Roberts op.cit:
28) and were on unwanted lands. As soon as any settler put in
a claim the reserves were usually closed.

In 1928, the Bleakley report supported the racist notion
that "full-blooded" Aborigines should constitute Aboriginal
society and all others should be assimilated. There was no
question of Aborigines doing anything other than follew the
dictates of Anglo-Australian ethno-centrism. They had no
choice or right to live differently. Even though in the late
60s and 1970s the government was officially shifting its pelicy
from assimilation to "integration™ where Aborigines could choose
to live in their own communities according to their own culture
but as Australian citizens, assimilation remained in practice.
While land is not in Aboriginal hands assimilation policy con-
tinues. In the 1960s legislation was brought in to give Abor-
igines rights pertaining to other Australian citizens such as
the vote and access to Social Security benefits. However this
did not alleviate the problems of housing, poverty, malnidtri-
tion and disease. ©f all the causes of Aboriginal peoples
decimation through history, infecticus diseases have been the
deadliest.

In 1967 there was a national referendum which enabled the
Commonwealth government to legislate with respect tc Aborgines
throughout Australia thereby setting national standards for
legislation. Australia has a federal system and so the conflict
of interests between the federal government and the state gov-
ernments has, and still is, a bone of contention when it comes
to Aboriginal rights. Some regions havé passed laws which are
more progressive than those of the present government (see for
example the fears that the New Preferred Model for land rights
would amend the positive aspects of the Northern Territory
Act) while others, such as Victoria, Queensland and Western

Australia are doing what they can to frustrate Aboriginal land
rights legislation.
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Aborigines comprise more than 1% of australiats population.
They own, lease or ocCupy reserves on nearly 12% of Australia.
This ranges from about 450,000 square kilometres in the North-
ern Territory to 34,000 sq kms in Queensland, 19 sqg. kms in
Victoria and just one square kilometre in Tasmania. Most
{614,000 sqg km) is held as freehold {mainly in the Northern
Territory), 210,000 sq km. is mission reserve (mainly in Western
Australia)} and 74,000 sg km is leasehold (also mainly in Wa).
Most of this land is barren or arid wasteland. Aborigines
cannot claim private land but can claim vacant Crown Land
which comrises 32% of Australia. However in practice this only
applies to unreserved and unaliented Crown land which is a

much smaller percentage.

There have been several government reports on land rights.
The most important was the 1974 Woodward report which not only
provided the basis for the Northern Territory Land Rights Act
of 1976 (see discussion of this Act later in the document) but
alse set the scene for the 5 principles which the government
presented in 1984 (see the statement of Clyde Holding in Geneval.
Another important peint in this statement was the recognition
of the prior occupation of Australia by Aborigines., This goes
against the notion usually accepted in Australian law that be-
fore the invasion Australia was "terra nullius" - empty and

unoccupied.

The most secure form of land title is inalienable free-
hold. Land held in this manner cannot be sold or mortgaged.
It is given to the community and not to individuals and should
be given in perpetuity. The Preferred Model mentioned here
is defended by the government on the grounds that inalienability
is secure (see government proposed Preferred Model of Land
Rights). However critics see the exceptions as legal loopholes.

Two of the strongest lobbies against land rights are the
mining and pastoral companies. In Western Australia, in spite
of the Seaman report which recommends that Aborigines should
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have a veto over mining in their territory, the State government
has gone ahead with a bill denying any control or compensation
for Aborigines. Similarly the pastoralist lobby is very active
to ensure Aboriginal land rights do not affect its interests {the
article on the Northern Territory discusses this factor).

Last year a regional guide te progress in land rights
claims was published (reprinted in IWGIA Newsletter No. 39).
The following survey covers the main areas in Australia:

Northern Territory

{Map by Jergen Ulrich.)

Nearly 24% of the Northern Territory populatien is Aborig-
inal (29,088 people). They have been granted about 32% of the
Territory in land rights. A further 13% has yet to be decided.
Under the 1976 act, claimable land was limited to former reserves
(19% of the Territory) and unalienated Crown Land which was gen-
erally unsuitable for pastoral and agricultural purposes. The
NT government has tried to defy the act by alienating land al-
ready under claim - in one case by expanding the boundaries of
Darwin by 4000 sq. kms. This was over-ruled by the High Court.
The Abeoriginal right to veto mining is subject to state or nation-
al interest and has not been used. Traditional owners receive
compensation from mining companies and royalty equivalents from
the Commonwealth has 30% going to the aboriginal land councils
and 30% for a trust account for all territory Aborigines. How-
ever this in itself has brought up an issue as to whether a
body such as the Northern Land Council which is negotiating
mining claims on behalf of the traditional owners should he
benefitting from mining exploration agreements (see IWGIA News-
letter Nos.34,35 & 36).

Gucensiiaid)

Queensland has the largest Aboriginal population (nearly
45,000 people} but they own only 5 sg. km. of freehold title.
Nearly 20,000 sq. km.is reserve missions and 14,000 sq. km. is
leasehold. The state passed legislation in 1984 to install

Aboriginal management on reserves or give grants of deed in
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trust to Aboriginals. This is not land rights legislation
and the legislation had the effect of disenfranchising Abor-
iginals from local government elections.

Victoria

Victoria was the first state to grant Aboriginal communi-
ties freehold title to their land. 1In 1970 freehold title was
granted to residents in two reserves - Lake Tyers and Framling-
ham - amounting to 19 sg. km. or 0.01% of Victorian land. There
are an estimated 6057 Aboriginals in Victoria {(0.16 of the
population). In 1984 the government introduced a Land Claims
Bill which would provide for claims on Crown land over a third
of the state most of which is unsuitable for agricultural use.
Fears of reduction of aboriginal autonomy if the bill is passed
is one reservation and as yet government delays have as yet
not led to its enactment.

South Australia

South Australia was the first state to introduce land
rights legislation but there has been a watering-down of land
rights principles between the 1981 Pitjantjantara Land ﬁ%ghts
Act and the Maralinga Land Rights Bill which dropped the rights
for compensation for disturbance caused by mining exploratiocon.
0.8% of the South Australian population is Aboriginal (9800}
and they have been granted 19% of the State in the barren
north-west

Tasmania

The Tasmanian government has shown no inclination to in-
troduce land rights legislation for its 2688 Aboriginals who
only own one square kilometre of land. Even so a state poll
in 1984 revealed a majority of Tasmanians supported Abkoriginal
land rights.

Western Australia

The state's 31,000 Aboriginals (2.5% of the population}
own 36 sg. km. of freehcld land. Another 190,654 sq. km. is
in the form of reserve missions and 40,000 sg.km. is leasehold.

15

In spite of the fact that the recent Seaman report advocated

a mining veto for Aborigines, prospective land rights legisla-
tion could mean mining interests taking Aberiginal reserve

land without compensation. The bill offers mining and pastoral
interests enormous protection.

New South Wales

There are about 36,000 Aboriginals in NSW comprising about
0.68% of the population. The state has introduced land rights
tailored to suit the needs of dispossessed Aboriginals with
limited access to unalienated Crown land. The state's Aborig-
inal Land Rights Act, passed in 1983 amid Aboriginal protests,
set aside 7.5% of the state's land tax for 15 years for Abor-
igines to buy land on the open market. However Aboriginal
groups say that the bill does not give adequate compensation
and that the land is in "rubbish" areas. There has only been
one successful’ land claim on vacant Crown land so far under
the act and Aborigines presently own 180 sg. km. (0.02%) of the
state'’'s land.

The issues facing the federal government over land rights
legislation which will apply to all states and territories in
Australia is whether to introduce uniform principles which
will lower the Northern Territory criteria or set a series
of standards which will raise the states with a poor land
rights record - such as Western Australia, Victoria and Queens-
land. In this way the government faces political pressure
not only from economic interests but also from state governments.

This document looks at the national perspective on land
rights from several points of view. On the one hand there
are two government land rights models set out and discussion as
to the relationship between them. From the Aboriginal side
there are papers from the National Aboriginal Conference and
the Federation of Land Councils who have been negotiating and
criticising the government's position. The disbanding of the

NAC at the end of June was considered by many to be aimed at
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Aboriginal woman on a bush tucker expedition near Darwin (Photo: Diana Vinding)
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stifling Aboriginal protest. The government deny this in their
reply to IRGIA's protest letter about the land rights issue.

Behind land rights lie several other important factors.
One should understand that land rights and self-determination
on their own cannot be realised to their full extent without
infrastructural support. This lack of support is cbvious not
just in economic provisions for helping Aberiginals who wish
to use their land in the way they wish, but also in providing
for meaningful opportunities whereby Aboriginal pecple can
meet and formulate their demands.

Another issue which the government will not discuss is
sovereignty. According to how it 1s defined, sovereignty
can mean several things. Nevertheless there is no doubt that
many Aboriginal peoples do wish to discuss sovereignty issues
and to some extent it is the subject which gets to the heart
of the land rights question.

Sovereignty is a legal and philosophical concept derived
in western Europe from the feudal monarchs or "sovereigns"
who were the supreme powers over the inhabitants of a certain
territory or country. Sovereignty is a power to make and en-
force laws over people in a certain area {see Pittock 1981).
As many Aboriginal peoples see it this can only rise from
inalienable title to land. In this way from a land rights per-
spective, sovereignty is control over a certain area by virtue
of rights to the land.

If that land has been taken away the possessor of the land
has changed but the inalienable title has not. In this way
possessors of land should compensate those from whom they
took the land. This is the argument which encompasses the
preblems facing Aboriginal peoples in all parts of Australia
who have had their control over their land base destroyed by
different methods. The federal government wont discuss sover-
eignty and so the debate somewhat moves around the issue. How-
ever, for many Aborigines it is the lack of discussion on this
key factor from which all the other differences flow.
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Note: The "Commonwealth of Australia® consists of a federation
of New South Wales, Victeria, Queensland, South Austral-
ia, Western Australia and Tasmania which are states and
Northern and Australian Capital which are Territories.
Under the Australian Constitution the federal parliament
has legislative power and consists of the Queen, repres-
ented by a Governor~General, a Senate and a House of Re-
presentatives. The government is called the federal or
Commonwealth government. Each of the states has its own
government similar to that of the federal government.
The Northern Territory is a self-governing area and ad-
ministered much as a state. The Australian Capital Ter-
ritory {Canberra) has an Assembly but is administered
by a department of the federal government.

CHAPTER 1
Federal Government Land Rights Models
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CLYDE HOLDING - MINISTER OF ABORIGINAL AFFAIRS - "AUSTRALIAN
GOVERNMENT RECOGNISES PRIOR OCCUPATION AND OWNERSHIP QF AUS -
TRALIA BY ABORIGINAL AND TORRES STRAIT ISLANDER PEOPLE"
Speech to the United Nations Working Group on Indigenous Pop-
ulations, Geneva, 30 July, 1984

"The Rights of Indigenous Peoples"”

In this speech to the UN Working Group, Clyde Holding outlines
the five principles according to which the Australian govern-
ment recognises Aboriginal rights to land. The recognition

of prior ownership was also considered an important landmazk
in Government/Aborigine relations. The preamble to the speech
which discusses Working Group matters and not land rights has
been omitted. This speech is similar to one Holding gave to
the Federal Parliament on 8th December, 1982, Extracts from
that speech have been published in IWGIA Newsletter No. 37,
May, 1984, b

Definition

An important item on the agenda for this session of the
Working Group is the gquestion of definition of indigenous
populatioens. Clearly the criteria by which such populationsare
identified are for indigenous people to state.

21

I will do no more than summarise the position in Austra-
lia where we have legislative and administrative definitions.

The Australian Constitution makes reference to "the peop-

le of any race" and that is the basis of the Government's
legislative power.

The working definition adopted for the administration of
Government programs has three key elements. A person must:

- be of Aboriginal descent: and

- identify as an Aboriginal; and

- be accepted as an Aboriginal by the community with which
the perscn associates,

By taking this approach we have avoided other more limi-
ting, and potentially offensive, criteria such as degrees of
descent. These criteria apply to individuals. They may, how-

ever, have some relevance to the definition of indigenous
populations.

Land Rights

The other major item that this Working Group is giving
special attention to is land rights. The fact that it is being
considered at such an early stage in its work underlines the
importance attached to this issue by indigenous people.

In Australia the Aboriginal and Torres Strait Islander
people have suffered the disadvantage of being dispersed and

dispossesed of their land.

The Australian Government recognises the prior occupation

and ownership of Australia by Aboriginal and Torres Strait
Islander people.
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It recognises the spiritual affinity Aboriginal people
have with the land that the land is life in the spiritual as
well as the physical sense for Aboriginal people.

Disadvantaged

Acknowledging the disadvantaged position of Aboriginal
people as a group in Australian society and respecting the
spiritual affinity Aboriginal pecople have with the land, the
Australian Government recognises their rights te land in accor-
dance with five basic principles. Those principles are:

- Aboriginal land to be held under inalienable freehcld
title;

- protection of Aboriginal sites;

- Aboriginal control in relation te mining on Aboriginal
land;

- access to mining royalty equivalents; and

- compensation for lost land to be negotiated.

Consistent b

There is already some Federal and State legislation which
goes towards meeting these principles. But legal rights vary
in different States and Territories in Australia.

The Australian Government is commited to ensure a consi-
stent national approach to land rights for Aboriginal people
in terms of these five principles.

To implement this policy, an Aboriginal Steering Committee
has been formed to provide advice on the development of propo-
sals for model Federal land rights legislation. The Australian
Government recognises that the differing legislative .and admi-
nistrative arrangements which apply in the States and Territo-

ries of Australia, are factors which need consideration when

23

{Photo: Diana Vinding)}

Northern Territory

Summer settlement at Beswick reserve,
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negotiating towards this end.

It is not an easy task, but it is one to which the Austra-

lian Government is committed.

Legal Title

Land has already been returned to Aboriginal people 1in
most States and Territories in Australia. The 160,000 Aborigi-
nal people, representing about one per cent of the Australian
population, have or will soon have various forms of legal
title to about 11.5 per cent or 900,000 sguare kilometres of
land.

Of this 614,000 square kilometres, or B per cent of the
total land mass of Australia is Aboriginal freehold title land

or is in the process of being granted as such.

In 1969, the Federal Government established the Abeorigi-
nal Development Commission and with the establishment dPits
capital fund for Aborigianl enterprises, pastoral and farming
properties have been purchased for Aboriginals by the Govern-
ment.

In June 1984 these properties covered approximately
60,000 square kilometres. Also State land rights legislation,
particularly in New Scuth Wales, provides limited funds for

further open market purchases.

In some places, particularly urban areas, land cannot be
returned to Aboriginal people. The Federal Government will be
looking closely at forms of compensation, including land pur-
chases, for Aboriginal communities whose land has been lost
and cannot be returned.
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Sovereignty

As the Minister for Aboriginal Affairs, I have made it
clear to Aboriginal people, in public forums and in Parliament,
that neither the granting of land rights, nor the recognition
of prior Aboriginal occupation and ownership in any way puts
Australian sovereignty in question., Given the opportunity,
Aboriginal people will make their own future as citizens of
the Australian nation. Sovereignty is vested in the Crown and

Parliaments for one nation of people.

In addition to working towards legislation for land rights,
the Australian Government legislated in June this year for
the preservation and protection of significant Aboriginal sites
and objects in an effort to promote and protect Aboriginal cul-
tural identity.

The Aboriginal and Torres Strait Islander Heritage (Inte-
rim Protection) Act is an interim measure which will be repla-
ced in due course by more comprehensive legislation dealing
with Aboriginal land rights and heritage protection.

Histeoric Step

The enactment of this legislation was an historic step. It
was the first national legislation of its type passed by the
Australian Government since the 1967 referendum which amended
the Australian Constitution and gave the Federal Government

power to make special laws for members of the Aboriginal race.

Of course there are many other areas in which the Austra-
lian Government is working to assist indigenocus Australians.
Let me mention a number, by no means exclusive but indicative

of the approach of my gevernment:
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Policy Issues

(L) The Australian Government has locked to the National Abo-
riginal Conference (NAC) to be its principal adviser on
a range of policy issues. We fund the Conference and last
year doubled its budget. The Conference has its own nominee
attached to the Minister's office with access to all ma- [
terial that crosses the Minister's desk. Aboriginal people i
have long asserted that the NAC needs restructuring to !
make it a more effective voice for Aboriginal people and |
that review and restructuring is now under way.

(2) The appointment of Charles Perkins as Secretary of the De-
partment and Eric Willmet as Deputy Secretary has meant
that the leadership of the Department and its portfolio
organisations is now held by Aboriginal people. Mr Perkins
is the first Aboriginal to head any Federal Government

Department in Australia's history.

{Photo: Nana Jgrgensen)

(3} The funding ¢f independently controlled Aboriginal struc-
tures in health, legal aid, community development and more
recently in the area of child care and fostering through
nationally established structures of Aboriginal greoups
underline our commitment to self-determination. These
structures have established new patterns within the Austra-
lian political process that will not be easily reversed.

(4) New programs of training, including a special Task Force

| for Women, will accelerate the role of Aboriginal women
within Australian society.

{5) The return of Uluru or as it is otherwise known, Ayers
Rock. The terms and conditions are currently being negoti-
ated with its traditional owners and we hope to have the
title issued and arrangements for its ongoing use and
management finalised before the end of this year.

{6) The excision of land from large pastoral properties in the
Northern Territory to guarantee Aboriginal people security
of title and appropriate living conditions is currently

Uluru or Ayers Rock - see Policy issue 5 -
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being negotiated with Northern Territory Government follo-
wing the Australian Government's indication last year un-
less this situation was put right the Australian Govern-
ment would use its legislative power to do so.

(7) An Aboriginal Broadcasting Task Force, headed by the De-
puty Secretary, Eric Willmot, has been established and is
to report to me soon on the complex issues of remote area
broadcasting; the effect of satellite communication and
the role of Aboriginal broadcasting organisations.

(8) apart from general funding support for education, my govern-—
ment recognises, and now funds, Aboriginal education ini-
tiatives such as Yipirinya in the Northern Territory and
Werowa College in Victoria.

{(9) The Aboriginal Arts Board was restructured last year and
for the first time Aboriginal people themselves, through
their national organisations, nominated the membership of
the Board. The Government accepted those nominees complete-—
ly and that has led to the direct participation of Abori-
ginal artists in the retailing of their art, which is now
recognised internationally for 1ts unique and dynami&ina—
ture.

(10)Aat the request of Aboriginal organisations and ex-service-
men bodies, the Australian Government has established a
judicial inquiry into the British atomic tests at Maralin-
ga in South Australia. An Aboriginal Australian is one of
the three members of this tribunal which will conduct the
inguiry.

I mention these facts not in order to diminish in any way
the tasks which lie ahead but in evidence of a determination
by the Australian Government to meet the legitimate aspirations
of Aboriginal people in terms of their heritage, culture and
the enlargement of their socio-economic base within the broader
Australian community.
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Social Models

Australia, by virtue of its size, natural resources, agri-
culture capacity and importantly its evolution as a multi-cul-
tural society, can develop social models and legislative pat-
terns which are potentially immensely relevant in the struggle
of indigenous people throughout the world.

The development of those models is a responsibility that
the Aboriginal people and the Government of Australia will
not avoid.

The issues which face the Australian Government in this
area are complex and sensitive. No less complex and sensitive
are matters before this Working Group. My government wishes
you well in your work and thanks you for the opportunity to be

heard today.

Minister for Aboriginal Affairs, Mr.

Clyde Holding (Aboriginal
Newsletter)
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COMMONWEALTH'S PREFERRED NATIONAL ABORIGINAL LAND RIGHTS MODEL [ COMMONWEALTH'S PREFERRED NATIONWAL ABORIGINAL LAND RIGHTS MOQDEL.

Paper proposing the Aboriginal land rights legislation model
issued on 20 February 1985 by Minister for Aboriginal Affairs
Clyde Holding.

l. General Principles

1.1 Commonwealth legislation to:

| - be capable of operating concurrently with compatible

Souxce: Aboriginal Newsletter, No. 140, February 1985. : = . -p ’ L 5
State legislation:

- be capable of embracing proposed as well as existing
State laws:

X X . - add rights to those accorded under State laws where
This paper cutlining the Federal government's position on

e TR T S e, 1

necessary.
; 1.2 The Aboriginal Land Rights { Morthern Territory) Act 1976
1 to be amended consistent with the Commonwealth preferred

land rights at the beginning of 1385 has been reproduced here
because It has been the subject of detailed scrutiny and debate

which follows. Comments on the February paper were to have del
model.
been made by March 31st, 1985. In the press statement accom-

1.3 The Commonwealth not to seek to override State land rights
panying the paper, Mr. Holding described the proposals as

"A balanced approach, having regard to the aspirations of

|
| legislation which is consistent with the Commonwealth's
i preferred model.

Aboriginal people and the concerns of other interest groups”.

. . - The application of Commonwealth legislation to depend
He said that consultation would begin without delay and that

ultimately on the action of the States to implement
the proposals were not to be regarded as final. The extent |

land rights legislation.
to which the government has taken the response of the Apor-

. i 1.4 Aboriginal land to be subject to normal Commonwealth laws
iginal community into consideration can be seen later in this

] and to State laws to the extent they are consistent with
document. Although there have been reports that the Federal i

the principles in Commonwealth legislation.
government has been considering dropping these proposals, they ]

are still very much the basis of Federal policy (see Conclusion). | ; g
2. Title to Aboriginal Land

To preface the document there is a guote from Mr. Holding: } = = ,
2.1 Title to Aboriginal land to be vested in local, or as ap-

propriate regional, Aboriginal bodies established for this

purpose.

"Land rights is a matter of fundamental importance which - These bodies to be supported by regional and local or-

often gives rise to emotional and often passionately held views, ganisations to represent community interests, facilita-

and I am most anxious toc ensure that there is an equitable te land claims and to administer matters in respect of

and responsible balance of interests in the Commonwealth's Aboriginal land.
propesals. I believe that the approach now being realised 2.2 Land vested in these Aboriginal bodies as a general rule
achieves that balance and, if adopted would provide the basis to be held under inalienable freehold title

for enduring land rights justice in Australia.. I would hope

- and not to be sold, mortgaged or otherwise disposed of
that by 1988, our Bicentennial year, all Australians can point by the holders of this title.

with pride to the attainment of such a settlement."




Bush tucker expedition in Northern Territory - finding a crab {(Photo:Diana Vinding)
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Alternative forms of title( i1ncluding partially alienable

title) to be permitted in limited circumstances

~ to ensure consistency with surrounding title such as in
nen-tribal or urban areas:

- where Aboriginal people so require and land is granted
as a result of direct negotiation with the relevant
Government.

Grants of inalienable freehold title should be made in

respect of

- Aboriginal reserves and mission land currently occupied
by Aborigines: and

- land granted as a consequence of succesful land claims.

3. Claiming and Vesting of Lands

3.1

3.2

All Aboriginal reserves and mission land currently occu-

pied by Aborigines to be available for direct grant to

relevant Aboriginal bodies.

Land to be available for claim by Aborigines:

- former Aboriginal reserves and mission land which are
currently vacant Crown land, unoccupied and unallocated

- vacant Crown land which is subject to a mining interest
or tenement {Subject to considerations set ocut in Sec-—
tion 10)

- all other vacant Crown land which is unused and unallo-
cated for other purposes

- Commenwealth National Parks, where applicants can esta-
blish that they have a traditional entitlement or his-
torical association with the land and are willing teo
accept a grant of land conditional upon its continued
use as a National Park. .

Land not available for claim:

- all private land

- land set aside for public purposes, including stock
routes and stock reserves

- existing public roads
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- any other alienated land, including land such as pasto-
ral leases in which all interests are held by or on be-
half of Aborigines

4. Land Claim Procedures

4.1 Aboriginal claims for land grants tc be on the basis of:
- traditional entitlement:
- historical association;
- long term occupation or use; and/or
— specified purposes {for example, the needs of town cam-

pers}

4.2 Applications for land grants to be made within 10 years

of the proclamation of the legislation.

5. Assesment of Claims

5.1 Provision to be made for respective parties to resolve
claims to vacant Crown land through a process of negoti-
ation and agreement.

5.2 An independent Pribunal or other appropriate authority to
be available in each State and Territory to consider and
recommend on applications for land grants where
- there is a dispute with respect to an application
- competing c¢laims are made over the same area
- issues of detriment {(or other issues) arise.

5.3 All parties with an interest in the claim to have an op-
portunity to put their case to the Tribunal.

- Government to ensure that all parties have equal rights
in presenting their case in respect of land claims, in-
cluding access to legal aid.

5.4 The Tribunal to assess the merits or otherwise of each
application and to make appropriate recommendaticns to
Government concerning the granting of the land as Abori-
ginal land.

- The Tribunal to determine the compensation to be pay-
able in resepct of property, improvements and other in-
terests in the land which is subject to a successful
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land claim or site protection.
5.5 Where the Government does not accept in part or full the
recommendations of the Tribunal on the granting of the

land claim, relevant parties to be advised of the reasons
for that decision.

6. Protection of Prior Interests

6.1 All legitimate prior interests in land the subject of
claim or grant to be protected, including
- existing recreation and mining interests (See Section
10)

- existing rights to use of water courses through and oth-
er bodies of water within claimed areas.

- right of access to travel over public roads,

6.2 New roads constructed over Aboriginal land, not being
land previously set aside for that purpose, to be the
subject of negotiation with affected Aboriginal communi-
ties including as to terms and conditions of use
- if necessary with reference to an independent Tribunal

for recommendation to Government.

7. Community Living Areas

7.1 Provision to be made in each State and Territory for Abo-
rigines to apply for excision of community living areas
from pastoral preoperties within five years of the procla-
mation of the legislation.

- This procedure to apply primarily, if not exclusively,
in the Northern Territory and Western Australia where
legislative proposals are currently under considera-
tion.

7.2 Applications for such excisions to be on the basis of
long term residence on or use of the land by the appli-
cants or their parents.

- Such excision to relate to living area needs only and
not form the basis of land claims.
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7.3 Aboriginal people to be permitted access to pastoral pro-
perties for the purposes of preparing a claim for excisi-
on, subject to appropriate safeguards to

protect the privacy of the pastoralist and other resi-
dents on the property.
- avoid disruption to the pastoral operation.

7.4 An independent Tribunal or other appropriate authority to
assess applications and make recommendations to Govern
ment on the granting or otherwise of the excision, having
regard to relevant criteria including
- the continued viability of the pastoral property
- the privacy of other residents

7.5 Secure title to be granted to community living areas ex-
cised from pastoral properties. Title to rest with the
Aboriginal community concerned
- In the event of long term abandonment [(but not less

than three vears), the pastoralist on the property from
which it was excised may apply for return of the area.

7.6 Compensation to be payable to the pastoralist in respect
of property, improvements and other interests in tlne'l‘il
land excised.

7.7. Commercial activities on the excision, such as the run-
ning of cattle, to be undertaken only with the agreement
of the pastoralist and to be subject to any statutory
approval.

7.8 Living areas to be subject to normal Commonwealth laws

and State laws to the extent they are consistent with

Commonwealth law.

8. Access to Aboriginal Land

8.1 Access to Aboriginal land generally to be subject to the
consent of the Aboriginal land heolder.

8.2 Appropriate recourse to the law to be available to Abori-
ginal land holders in respect of a breach of conditions
applicable to entry to and use of Aboriginal land, with

School on Beswick Reserve Northern Territory (Photo: Diana Vinding)
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8.3

9.

appropriate penalties to be provided.

- A breach of conditions under the permit of entry for
general prospecting purposes to result in a penalty,
suspension or revocation of the permit for that area,
as appropriate.

Right of access for Commonwealth and State officials on

duty to be preserved.

Mineral Expleration _and Development on Aboriginal Land

9.1

3.6

Aborigines are to be able to exercise substantial rights
over exploration and mining on their land and be given an
opportunity to seek a negotiated settlement or to raise
objections and argue their case before an appropriate
Tribunal if they do not wish activity to proceed.
There is to be no veto over exploration or mining on Abo-
riginal land
- the final decision on whether exploration or mining is
to proceed on Aboriginal land to rest with Government.
Mechanisms to resolve disputes over access to Aboriginal
land not to constitute a de facto veto. b
Aborigines to be entitled to appropriate compensation for
actual damage or disturbance to their land, such compen-
sation not to take into account the value of minerals
likely to be discovered or mined (ie no private royalty
to be pavable},
Aborigines to have access to payments in the nature of
mining royalty equivalents, ie a payment made by Govern-
ment which represent a proportion of the ordinary royal-
ties received by Government in respect of mining on Abori-
ginal land. The relevant Governemnt to determine the pro-
portion to be so paid and the distribution of such pay-
ments to the Aboriginal people, including those affected
by mining operations.
a. General Prospecting (Pre-title}

Entry to Aboriginal land for general prospecting purposes

9.10 After considering the Tribunal's recommendations, Govern-
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(ie pre title) to regquire an appropriate permit of entry
issued under relevant State or Territory mining legisla-
tion.

b. Exploration Title

Title to prospect or explore for minerals or petroleum on

Aboriginal land not to be granted except

- with the prior consent of the Aboriginal land holder
and agreement as to the terms and conditiens on which
such exploration is to take place; or

- on such terms and conditions as are approved by the
Government

In the event that either

~consent of the Aboriginal land holder is withheld; or

- consent is granted subject to terms and conditions
which are unacceptable to the applicant; or

- the land holder fails to decide on an application for
exploration within six months

the matter to be referred to an independent Tribunal or

other appropriate authority for consideration and recom-

mendation within a specified time to Government.

In considering its recommendations on whether exploration

should take place on Aboriginal land, the Tribunal/autho-

rity to have regard to specified criteria including:

- the nature and extent of the benefit flowing to the
economy as a whole from exploration and any subsequent
mining activity;

— the size, location and type of activity to be carried
out;

- the wishes or objections of the Aboriginal land holder
to exploration and any subsequent mining activity ta-
king place on their land;

- proposals by the applicant to minimise any disruptive
activity.

ment to determine within a specified time whether and on
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what terms and conditions exploration is to take place on

Aboriginal land, having regard to:

- the views of the land holder and the applicant;

- the recommendations of the Tribunal /authority;

- terms and conditions set out in legislation for explo-
ration on Abkoriginal land, including protection of de-
clared sacred sites and compensation for damage or dis-
turbance to the land.

9.11 Consent by the Aboriginal land holder or approval by
Government to exploration on Aboriginal land to include
the applicant's right to apply for renewal of that title,
subject only to the terms and conditions agreed with the
land holder or determined by the Minister remaining ap-
propriate.

9.12 Consent by the aboriginal land holder or approval by

Government to exploration to include the applicant's right
to apply for a mining or production lease on that land.
c. Mining or Development Title.

9.13 Title to mine for minerals or petroleum on Aboriginal
land to be granted subject to an agreement with the fale-
vant Aboriginal land holders on the terms and conditions

under which development is to take place

(Photo Diana Vinding}

- if agreement cannot be reached within a specified time,
either party to apply to the Tribunal/Authority to con-
ciliate the dispute.

9.14 If agreement cannot be reached within a further speci-
fied period, the Tribunal/authority to determine the
compensation to be payable for such mining on Aboriginal
land and to recommend to Government such other terms and
conditions it considers should be acceptable to both par—
ties.

9.15 In determining compensation for actual damage payable to
Aboriginal people under a mining agreement, the Tribunal
te have regard to any special sensitivity involved in the
relationship of the land for the Community and to loss or

akadu Park, Northern Territory

K

.
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damage (social or spiritual) suffered or likely to be suf-

fered by the Aborigines affected and to take into account:

- proposals by the applicant to minimise or rectify such

loss or damage;
the wishes of the Aborigines as to the form of compen-
sation that would best suit their requirements;

but not to have regard to the value of minerals proposed

to be mined.

9.16 In making recommendations on other terms and conditions

to Government, the Tribunal/authority to have regard to;

the nature and extent of the benefits flowing to the
economy as a whole from mining activity;

the size, location and type of activity to be carried
out:

the requirement for general purpose leases and ancilla-
ry leases for housing and other facilities and services
and the needs of the applicant for access to the mining
area;

the need to minimise the impact on the way of life and
Aboriginal traditicn of the land holders and of afiy
Aboriginal community or group which may be affected by
the proposed mining activity;

objections raised by the land holders or groups with
regard to any interference and proposals made by the
applicant to accommodate these;

the impact of the proposed terms and conditions, inclu-
ding compensation on the economic viability of the pro-

ject.

9.17 After considering the Tribunal's recommendations, Govern-

ment to decide on what terms and conditions mining is to

take place on Aboriginal land

- The determination of the Tribunal as to compensation to

be definitive

9.18 If the applicant is unable to proceed with the mining

proposal on the basis of the compensation determined by
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the Tribunal and other terms and conditions determined by
the government, continuation of its interests in that
land to be subject to the relevant provisions of State
or Territory mining legislation.

2.19 Where because of changed circumstances implementation
of the mining plan departs significantly from that origi-
nally approved. Government to retain the right to deter-
mine whether the terms and conditions determined remain
appropriate.
- the matter to be referred to the Tribunal for conside-

ration as appropriate.

9.20 Approval to mine to include the right to apply for rene-

wal of that title and any ancilliary leases.

10. Existing Mining Interests

10.1 Where a claim is made in respect of land that is subject
to an exisiting exploration liciense or mining lease {or
ancilliary leases), that claim, if successful under the
provisions of Section 5, to be granted subject to the con-
tinuation of that interest and any renewal of that inte-
rest or related interests.

- Grant of Aboriginal title to overlay the existing in-
terest which is to remain fully protected at law and
not subject to an agreement on terms and conditions or
compensation with the Aboriginal land holders.

10.2 A new mining or production lease taken out as a conse-
quence of an existing tenement {(eg an expleration or pro-
specting licence) to be granted subject toc an agreement
with the relevant Aboriginal land holders as to the terms
and conditions under which such development is to take
place.

10.3 Where agreement cannot be reached within a specified

periced, the matter to be referred to a Tribunal /authority
for consideration.

- The Tribunal to determine whether compensation is to be
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payable in respect of the proposed activity and to re-
commend to the Minister such other terms and conditions
it considers should be acceptable to both parties {ba-
sed on the criteria set out in para %.14).
10.4 After considering the Tribunal's recommendations, Govern-
ment to decide on what terms and conditions such activity

is to take place on Aboriginal land.

1ll. Sites of Significance

11.1 Mechanisms to be available i1n each State and Territory
for the identification and declaration of sites of signi-
ficance to the Aboriginal people.

11.2 Primary responsibility for protection of sites of signi-
ficance to Aborigines to rest with the States. Sites de-
clared under State law as having a special and sacred
significance to Aborigines not to be disturbed by activi-
ties such as exploration or mining and their continued
protection not to be open to negotiation.

11.3 A separate independent Commonwealth Authority to be estab-
lished to conduct hearings and to evaluate c¢laims iWrre-
spect of heritage protection
- in particular, to examine claims and to evaluate the

merits of declaring sites to be of such special and
sacred significance as to warrant preotection, including
from exploration and mining activit:ies.

11.4 The Commonwealth Authority to operate in the first in-
stance only where States lack legislation protecting si-
tes.

- The Authority to act in the nature of an appeal in the
States only where protection is not granted under exis-
ting State laws.

11.5 On the basis of the findings and recommendations of the
Commonwealth Authority, Government to decide whether or

not to declare the site and the nature of protection to
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be accorded to 1t

- sites so declared as having a special and sacred signi-
ficance to be given the full protection of the law and
not to be subject to negotiation in respect of mining,
exploration or other activity, save only in the national
interest.

11.6 In the event that Government does not accept in full the

recommendations of the Authority, a statement of reasons
to be tabled in the Parliament.

Art as a Celebration of Life (from Aborigines in Australia Today)
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CHAPTER II
Aboriginal Response

LEGAL CPINION ON THE PREFERRED

When the Preferred Land Rights
ary 20th, 1985, the Queensland

Aboriginal Conference(referred

47

LAND RIGHTS MODEL

model was published on Febru-

membership of the National

to as Querist in the reply}

sent a brief to a legal expert to review the model in the light
of the five principles outlined in Geneva (see Chapter 1). The
legal opinion should be read in conjunction with the tabulated

outline of the Preferred Land Rights Model immediately preceed-
ing this paper. Following the release of the opinion the law-

yer was asked to comment further on two statements, one on sac-
red sites and the other on inalienable freehold. In both

matters he confirms his eariler views published here.

Re: The Preferred National Land Rights Model ex Parte: Nat-

ional Aboriginal Conference (Queensland)

{On Brief Delivered to Advise Generally - Brief Delivered 28

February, 1985)

I have been asked to review the preferred National Land
Rights Model which was promulgated by the Minister for Abori-
ginal Affairs {(Cth.) on the 20th February, 1985, in light of
the five points propounded by the present Commonwealth Govern-

ment in relation t¢ Aboriginal Land Rights in 1983,
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The five points were:

1. Aboriginal land be held under inalienable freehold title;
2. Protection of Aboriginal sites:

3. Contreol in relation to mining on aboriginal land:

4. Access to mining royalty equivalents:

5. Compensation for loss of land to be negotiated.

In propounding those points it is understood that the res-
ponsible minister indicated that they represented principles
of a committed National approach.

The National Land Rights Model is a document of some 15
pages covering ll paragraphs. It can be said at the threshhold
of this opinion that Principal 2, namely protection of Abori-
ginal Sites has not been dealt with at all in the model save
for a reference to the requirement that a tribunal when consid-
ering exploration on aboriginal land is to have regard to terms
and conditions set out in legislation for expleration of abori-

ginal land including protection of declared sacred sites.

Thus it would appear that there will be no naticnal legis-
lation dealing with the protection of aboriginal sites. Abori-
ginal peoples will thus be required to rely on existing state
legislation.

Insofar as Principal 1 is concerned, it would be conceded
I believe by Querist that the expression "inalienable freehold
title" does suffer from a lack of precission. The common mean-
ing is not transferrable but there is legal authority to indi-

cate that the expression can be interpreted in different ways
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depending on the document or instrument in which it is used.
See for example Spring v Pride (1864) De G.J. and S.M. 395.

The expression is one that is frequently used in proposals for
Aboriginal Land Rights and its achievement was reached in the
Aboriginal Land Rights (Northern Territory) Act 1976 by vest-
ing land in a land trust whose functions were to hold the title
for the benefit of the aboriginals concerned. It is my view
that that does not go far enough to prevent any transfer what-
soever of the land but Querist should set down what it believes
to be implicit in the meaning of the expression. Certainly the
model does not set out in any way whatsoever the scheme by which
any inalienability will be obtained. In fact, the model uses
the expression in a number of areas e.g. 2.2 and 2.3. To con-
front the Commonwealth on its inability to comply with its pre-
viously expressed commitment, it is my view that Querist should

have the expression defined before confronting the Commonwealth
with complaint.

Before turning to principles 3 and 4 which deal with min-
ing, it would be inappropriate to make comments on the other
portions of the model generally and in particular as to any af-
filiation with the principle. I will deal with the individual-
1y numbered paragraphs seriatum.

2.3 This refers to the permitting of alternative forms of title
including partially alienable title. There would need to be
inbuilt protection so as to ensure that the Aboriginal pec-

ple who "required" such alienable title did s0 after proper
advice and had not been the subject of any pressure.
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3.2 This paragraph sets out the land which is available for
claim. It could be called the Key-stone of the model. The
reference to unoccupied and unallecated Crown land raises

the hardy perennial of attempting to define what is unoc-

cupied Crown land. An attempt was made in the Northern Ter-

ritory Act to define alienated Crown land. That definition
has led to much litigation and argument before the Aborigin-

al Land Rights Commissioner. See for example Re Toohey; Ex
Parte Meneling Station Pty. Ltd. (1982} 44 A.L.R. 63. It is

more than obvious that in this critical paragraph the def-
inition of Crown land "unoccupied" and "allocated" needs to
be more exhaustively defined.,

The reservation of Commonwealth National Parks from an un-

fettered grant is in defiance of Principal No. 1. As I un-

derstand it, there is also only one National Park and that

is the Takadu National Park. & particular reservation to
only one park would appear to take away any significance

of this section of the paragraph.

3.3 In the second section of this paragraph, it is descripbed
that land set aside for public purposes is not available
for claim. Here again is a fertile area for litigation,
There needs to be a comprehensive outline of what consti-
tutes land set aside for public purposes i.e. has there to

be a formal promulgation by proclamation Order in Council
or Regulation.

This paragraph is termed as "land claim procedures", yet

it is in effect and will in practice be one of the most im-
portant provisions. It tentatively puts forward that land
grants are to be on the basis of traditional entitlement,
historical association, long term occupation or use and/or

specified purposes. It is well known, of course, that trad-

Xakadu National Park - Northern Territory - (Photo Diana Vinding)
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itional entitlement is one of the factors considered by a
Land Claim Commissiconer acting within his jurisdiction un-
der Section 50 of the Northern Territory Act. The defini-
tion of a traditicnal aboriginal owner having as it does

a further reference to a local dissent group of aborigin-
als has been the subject of much contentious debate in land
claim hearings in the Northern Territory. Reference is made
to a particular definition by Tochey J. in his report "7
years on" (December 1983) at p.38 where he says:

"266. There is a good cause for the broadening of
the definition. But as the land councils have poin-
ted out, the act has been on foot for nearly 7 years
and they and others concerned with i1ts administra-
tion have learned to live with it. The definition
has been interpreted in a way that allows flexibil-
ity and, at the same time, it has the advantage of
identifying with some precision those who answer
the description...

267. I do not recommend any change in the definition
of traditional aboriginal owners at this stage....
When the hearing of land claims has substantiall;i
concluded a fresh look might be taken of the def
inition, having regard to such other definitions as
there may then be in state of Commonwealth legis-
lation."

It would be conceded by the Commonwealth that the applicat-
ion of such a conceptual definition is one thing in the
Northern Territory where "traditional" aborigines will be
in higher proportion than anywhere else in Australia. Thus
it has not been too difficult for anthropologists to seek
out and assist in the presentation of evidence to support
one or more local dissent grounds as being traditional ab-
original owners. If this model is to serve as a basis of
legislation for the rest of the Commonwealth then, in my
view, the legitimate aspirations of aboriginals living out-
side the Territory will be dashed on the contentious rock
of the growing difficulty of interpreting what will be
traditional entitlement. The other criteria set out in 4.1
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will cause problems of a "demarcation" type. There may

well be two or more groups of aborigines who have an histor-
ical association rather than a "traditional entitlement":

by what criteria would a tribunal assess who has the bet-
ter claim?

It will thus be seen that for Querist to give any thought-
ful consideration to a model, this particular paragraph
will need considerable expansion and greater particulari-
ty.

Whilst 1t might be conceded that there should be a cut-
off period to allow for some stability in public adminis-
tration, nevertheless a period of 10 years to allow for
proper research in areas outside the Northern Territory
mast be considered as being far too short.

This is a passing reference to the matters relating to

an application which can be dealt with by an independent
tribunal or other appropriate authority. It appears to

be different from the procedure in the Northern Territory,
for there the Land Commissioner was obliged to hear an
application and decide upon it whether or not there is

a dispute. As is well known there, the aspect of detriment
is placed on a lesser plane than the recommendation as

to entitlement by the applicants. As 5.2 is drafted, it
would appear that issues of detriment are on the same plane
of consideration as the actual entitlement of the applic-
ants. This is a far-reaching intrusion into the princip-
les which has been coyly tucked into the provision dealing
with assessment of claims.

The government need not accept the recommendation of the
Tribunal as to an application. There is no mention, how-
ever, of the situation where the Tribunal may refuse to

grant a land claim. Can the Government still proceed to
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Looking for Mangrove worms on a bush tucker expedition (Northern Territory) - Diana Vinding

7.0
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make a grant. Clarification is required at this point.

Reference is made to all legitimate prior interests being
pretected. What is a "legitimate prior interest"? The au-
thor of the model should be reguested to define that ex-
pression so as to permit Querist to give it proper consid-
eration.

This section of the model deals with community living areas.
There has been considerable contention and debate in the
Northern Territory on this subject. I do not know Querist's
concerns on the subject and thus am unable to make a com-
ment; it might be noted, however, that there is no provis-
ion for access to a community living area. There is prov-
ision for access by aboriginal people to a pastoral prop-
erty for the purpose of preparing a claim that if and when
the claim is granted they may not have any means of travel-
ling from a public road to the community living area which
will thus be a landlocked area of land.

This deals with mining. As is to be expected from the con-

tinuing unfinished debate on the subject of mining on ab-
original lands, this section does at least have the pre-

tense of descending to particularity in dealing with the

subject in writing.

There can only be one comment on the comparison between

the Principals 3 and 4 and the model and that is that min-
ing on aboriginal land without the consent of the land
owners or those entitled to make a claim to the lapd, flies
in the face of the principles as a whole. See in particul-
ar paragraph 9.10.

In passing it might be noted that paragraph 9.5 is an open-
ended one. The Government can determine what proportion
of royalty is to be paid to Aboriginal people.
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9.15 This provision sets out some criteria by which the Tribun-

11.3

al must regard the assessment of compensation for damage
to Aboriginal people under a mining agreement. What is
“"special sensitivity"? It could be said that to use the
expression “"sensitivity" with respect toc the relationship
of an aboriginal to land is offensive and should be omit-
ted altogether from the subject matter. There needs to

be also thought given as to what constitutes damage -
that has not been spelt out.

There is here noted the establishment of an independent
Commonwealth authority to cenduct hearings in relation
to heritage protection. I do not see the significance of
heritage protection in an Aboriginal land rights statute.
Does it mean that there can be competing claims between
aboriginals and white people who have a concern in relat-
ion to the history of the area? If that be so, then there
will be major difficulties for the authority in seeking
to make and draw a distinction between "aboriginal herit-
age" on the one part and "white heritage” on the oth&®.

The short review of the principles in the model above can
lead to only one conclusion and that is that the model
has been prepared with very little regard to the 5 prin-
ciples. Indeed, there is absolutely no reference in the
model to principle 5, i.e. compensation for lost land. In-
deed, the model and the principles, if put side to side,
would lead an unbiassed reader to the conclusion that the
model has been prepared guite separately and independent-
ly of the principles.

In conclusion it might be said that the Aboriginal Land Rights
(Northern Territory) Act with all its imbedded drafting dif-
ficulties nevertheless does work in a way which has assisted

aborigines in making proper and rightful claims: the model,
however, raises more problems than it seeks to solve and thus
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will be a fertile area for litigation if it were to proceed
as the basis of legislation. That fertile area of litigation
would not, however, in my view lead to any viable determinat-
ion of aboriginal's rightful and just expectations in land
rights.

With compliments,
W.T. McMillan
Chambers,

l=t March, 1985,

Traditional Aboriginal Design




58

ROB RILEY (CHAIRMAN OF THE NATIONAL, ABORIGINAL CONFERENCE)
“IT IS QOUR LIVES AND FUTURES WHICH ARE MOST AT STAKE HERE!"

National Aborigimal Conference Response to Fed?ral Government's
Preferred Position on National Land Rights Legislation, 21st
February, 1985.

This statement was put out by Rob Riley, Chairman of the NAC
in immediate response to the Preferred Model. The NAC had
been negotiating with the Government on land rights issues
and this document refers to some of the minimum expectations
the Aboriginal community demanded from the federal government.
When in opposition, the Australian Labor Party had been very
supportive of Aboriginal Land Rights. In the document, Rob
Riley takes the Labor government to task for not living éf

to its platform. Another complaint was that the Federation
of Land Councils (FLC) and the NAC who had been making advis-
ory statements for the government, had been completely over-
Jooked when Clyde Holding produced the preferred model and
for this reason refused to discuss a fait accompli with the

government.

On behalf of the National Aboriginal Conference I congrat-
ulate the Federal Government on its decision to release details
on the proposed Land Rights law. The NAC has for some time in-
sisted that the Government end the "closed-door" development
of Land Rights and to bring Aboriginal and Torres Strait Islan-
der pecple in on the negotiations.
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Although I expect that the mining lobby has been more in-
fluential in bringing about the Government's declaration at
least it may give the Aboriginal and Torres Strait Islander
community an copportunity to influence legislation.

The NAC reiterates its belief that Land Rights is the right
of Aborigines and Torres Strait Islanders, not of the privileged
mining industry or the incumbent "land barons". In fact, the
mining industry is not, and should never be, a component of
Australian Government — it is not people, and it has no votes
nor any part in democracy, it has absolutely no right to be
represented in Aboriginal Land Rights laws.

The ALP Government has been remiss in its handling of the
Land Rights issue. As the Government closes its doors on nego-
tiation with Aborigines and Torres Strait Islanders, specific-
ally its own Aboriginal "Steering Committee”, it has given every

opportunity to the mining lobby and large landholders to deter-
mine our fate.

The NAC realises that the national Lang Rights law is in-
tended by the ALP Government to redress the wrongful disposses
sion of Aborigines and Torres Strait Islanders of land in 1788.
He refer to the Government's resolution, tabled in Parliament
on 8 December, 1983, which states that:

"The Australian people will be truly free and united
only when the Aboriginal and Torres Strait Islander
people of this nation are free of the distress, the
poverty and the alienation that has been their lot;
and the Bicentennial year of 1988 provides an immed-
iate focus point towards which all Australians can
work together to achieve the objectives set out in
this resolution."

In speaking to the motion, the Mininster for Aboriginal
Affairs, Clyde Holding, reminded the parliament that:



60 6l

"The Aboriginal people dare not forget the past nor
allow their children to forget it - for people who

have survived a holocaust will teach their children
the hard lessons of that survival.

Now we are concerned that they might not be inclin-
ed to join in our Bicentennial Celebrations in 1988
and we entertain, even with some resentment, the
thought that we could stand therefore to be embar-
rassed in the eyes of the world.

We would, of course, feel it most unreasonable of
them not to come to the party when we have, for so
long allowed them to see only the worst of us. The
European vision of Australia's future had no place
in it for the Aboriginal people, for their values,
their traditions. So we have allowed them to bave
only a small share of the wealth of their own coun-
try and so few rights and privileges.

It is now clear that we must make some amendts, we

must aliow them some redress - albeit at some cost

to the rest of us and with some sacrifice. We must

understand the past, which we cannot change, in or-
der to build the future.

But we must not repeat the hypocrisy. We must not
make only cosmetic changes merely for the sake of
the bicentennial celebrations. The principles of
reconciliation can and must be clearly established
by 1988."

The ALP Government had taken care, when in opposition,
to develop a clear and conscientious approach to Aboriginal
] rights by actively participating in open protests for true
5 Land Rights and by taking time to develop a clear platform on
Aboriginal affairs.

Its policy in 1982 states that a Labour Government will:

"Ensure that Aboriginal and Islander people in each
state or territory have access to land grants held
under secure title in accordance with The Woodward
principles by seeking complementary state or terri-
tory legislation and where this is not introduced
use Commonwealth constitutional powers and legisla-
tion to achieve these objectives.

pemonstration in Sydney, 1981 (Fhoto: Nana Jgrgensen)
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Allocate funds to allow the acquisition of land for
Aboriginal and Islander communities throughout Aus-
tralia. Incorporate in its land rights legislation
the following principles:

Aboriginal and Islander people shall have
the right to refuse permission for mining
on their land or to impose conditions un-
der which mining may proceed. To set aside
a refusal, or conditions imposed, shall re-
quire an Act of Parliament; and royalties
from mining on Aboriginals' or Islanders®
land shall be paid to Trusts administered
by Aboriginal and Islander people to be

for the use and benefit of the Aboriginal
and Islander people in the particular state
or territory after meeting the needs of the
Aboriginal people created by that mining."

In 1984, when the ALP was in government, it had the oppor-
tunity to weaken its policy at the ALP National Conference but,
instead, the pelicy was endorsed unanimously.

The Government has repeatedly held up its "five princip-
les" as the basis for naticnal Land Rights legislation, ﬂgver
once indicating that it would not honour its policy or that
mining companies and large landholders were to have the final

say.

The NAC reminds the Government that it has given commit
ment in the international arena to adhere to the "five princip-
les". In July 1984, the Minister for Aboriginal Affairs, in
addressing the United Nations Working Group on Indigencus Pop-
ulations, said that the Australian Government was "committed
to a national approach to land rights for Aberiginal people
in terms of these five principles. [ See Chapter I).

Last week, the NAC and the Federation of Land Councils
decided to boycott a meeting with the Minister for Aboriginal
Affairs to discuss the Land Rights proposals before the papers
were presented to Cabinet. In a jeint statement with Pat Dodson
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of the F.L.C., I said that our roles as advisors to the Govern
ment had been seriously and continuously undermined by the Min-
ister who chose to finalise and distribute his paper to the
departments and State Governments before seeking our endorse-
ment of the principles endorsed in the paper. I remind you that
the Minister had promised in 1983 to include our organisations
in discussions with the State Governments,

Our decision to boycott the meeting has been vindicated
by the contents of the Governments "preferred model" for Land
Rights.

The "model" does not meet four out of the "five princip-
les". The only principle that is observed is the first prin-
ciple to vest all Aboriginal land in the form of inalienable
freehold title, although I believe that Paragraph 2.3 of the
model is so vague that we cannot be certain that this princip-
le will stand,

Para 2.3 "Rlternative forms of title (including
partially alienable title) to be per-
mitted in limited circumstances.

- to ensure consistency with surrounding
title such as in non-tribal or urban
areas

- where Aboriginal people so require and
land is granted as a result of direct
negotiation with the relevant Govern-
ment.

The NAC issued to the Government in December 1984, a list
of our minimum expectations for Land Rights. We find that the
Government's "model" meets only cne of the twelve criteria lis-
ted, that is that national Land Rights legislation "must return
land to Aboriginal and Torres Strait Islander communities in
inalienable title". Again, we cannot be certain that this eri-
teria is entirely fulfilled.
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In our initial study of the Government "model", we have
identified four major areas of contention. They are:

A. Land available for claim;

B. 10 year limit on land claims;

C. Concessions to the Mining Industry;
D. State Government powers.,

A. Land Available for Claim { Paras. 3.1, 3.2, 3.3)

The NAC has determined, in its minimum expectations that
"the national Land Rights legislation must confront the fact
that legislative protection of Abeoriginal and Torres Strait
Islander interests will sometimes cause inconvenience to white,
and especially commercial, interests. It must provide for the
return of land to Aboriginal and Islander communities in some
circumstances where the land is desired by white interests®
and that it "must restore land to Aboriginal and Islander ow-
nership in recognition of the fact that the land was wrongful -
ly taken from the original owners. Accordingly, imposed con-
ditional grants are unacceptable",

The Government "model" restricts land claims to vacant
Crown land and, under specified conditions, national parks.
In the Eastern States (Queensland, New South Wales, Victoria
and Tasmania), vacant Crown land is negligible, almost non-ex-
istent. It is estimated that 80% of the Aborigines and Torres
Strait Islanders in the Eastern States will not be able to
lodge claims for land under this proposal.

I reiterate that the Government had virtually promised
some sacrifice of existing white interests in land to provide

meaningful Land Rights for Aborigines and Torres Strait Is-
landers.



66

B. 10 Year Limit on Land Claims (Para 4.2}

The NAC's minimum exXpectations express that “"The national
land rights legislation must reflect an acknowledgement that
the injustices perpetrated upon the Aboriginal and Islander
people since European colonization will take very many.years
to redress. A cut-off period for land claims and a limlted‘
duration of compensation payments are incompatible with this

principle and cannot be accepted"”.

We cannot understand the reason for the Government impos
ing a 10-year cut-off period when claimable land i? restricted
to unused vacant Crown land and national parks. This provision
in the "model" gives an impressicn of negative Government at-
titudes to Land Rights and a desire to suppress Aboriginal ben-

efits under the law.

C. Concessions to the Mining Industries (Paras 8,9 and 10)

The NAC's minimum expectations in relation to Aborigjnal
control over mining endorse the Australian Labor Party's <uWn
policy platform reaffirmed in July last year: .

"The national Land Rights legislation must empower Abori-

ginal and Torres Strait Islander communities to refus?

permission for mining on their land or to impos? condi-
tions under which mining may proceed. To set aside a re-
fusal or conditions imposed, shall reguire an Act of Par-
liament™.

You will see that we are not asserting Aboriginal feto over
mining activity as the scaremongers would have you bélleve. We
are prepared to accept the over-riding power of Parllam?nt:
but anything less that this just does not fit the description

of "control over mining".
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This present Labor government, which likes to pride it-

self in giving pecple a fair go, and working for reconcilia-

tion has produced a draft model for National Land Rights Le-
gislation which could lead to a sell out of Aboriginal pecple.

The National Federation of Land Councils of which T am

the National Co-ordinator, represents Aboriginal people from

every State and the Northern Territory.

a three day meeting

This Federation held
in Canberra last week. Our unanimous view
was that the Government's Draft Model:

1. Discriminates a
hidden agenda,
tural genocide.

gainst Aboriginal people and has as its
assimilation and the continuation of cul-

2. Legitimises the anti-Land Rights policies of vested in-
terest groups and conservative state governments.

3. Completely ignores Abo

: riginal needs, interests, aspira-
tions and demands.

The point is, there is an ideological conflict between how

we Aboriginal people perceive our rights and the way in which
governments continue to perceive their role in handing out
what they believe are civil rights to us as Aboriginal Austra-
lians.

Mr. Holding's Misleading Comments.

But before I go into this, I want to put the record straight
regarding comments made by the Minister,
press conference yesterday.

Mr. Holding, at his

He implied that we have called for more than the retention of

the current right to control mining on land we have been able
to claim. We have not.

this right.

We are fighting against the removal of
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D. State Government's Powers

Government's position. This will be a major undertaking to be

completed in a very short time but we are determined that
Aboriginal and Torres Strait Islanders views will be clearly
and forcefully presented to Government.

The NAC's minimum expectations of national Land Rights
legislation express a clear view on the need for the Federal
Government to exercise its constitutional powers in relation

to Aboriginal Land Rights. We say,
As part of that process, the NAC intends to convene a

full-scale national Land Rights summit so that there can bhe

"The national Land Rights legislation must clearly indi-
no doubt about Aboriginal views on these matters.

cate that it is the Commonwealth which is primarily re-

sponsible for ensuring that land is returned to Aborigi-

Aboriginal i i A
nal and Islander ownership". g people remain determined to have Aboriginal

and Torres Strait Islander voices heard on Land Rights matters

He accept that others have an interest in the determination

of the very complex questions inveolved, but is is our lives
and futures which are most at stake here.

The Federal Government has blatantly ignored the consi-
stent demands of Aboriginal groups for a uniform national ap-
proach te Land Rights by allowing the States to have a major
role under the proposed legislation. A clear example is their
preferred position of assigning primary responibility for pro-
tection of sites of significance t¢ Aborigines and Torres
Strait Islanders to State Governments. It is precisely because
the States have not enacted adequate Land Rights and Sitefy
Legislation that Aborigines and Torres Strait Islanders have
been demanding national legislation since the Tent Embassy in
1972,

The NAC upholds its Land Rights policies and the release
of the Government's preferred position on national legislation
has done nothing to encourage us to retreat from our Land

Rights principles.

The course we will adopt will be to take very seriously
our obligation to provide the Government with Aboriginal and
Torres Strait Islander views and advice on this major policy
issue. We undertake to go back to ocur communities with the
Government's preferred position paper and to ensure that our
people have the opportunity to express their views on the

National Aboriginal Conference Motif
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PAT DODSON: "WE WILL NOT GIVE UP OUR STRUGGLE FOR RECOGNITION,
INDEPENDENCE AND DIGNITY"

Address to the National Press Club by Pat Dodson (National
Co-cordinator c¢f the National Federation of Land Councils)
May 14th, 1985

This speech came at the climax of a week of action in Caqg?rra

when Aboriginal peoples from all over Australia centred on

the capital to demonstrate their protest at the Preferred

Model for Land Rights Legislation. The speech crystalised

the feelings of those Aborigines who had stormed the Parliament
and sat in at the Department of Aboriginal Affairs during

that week. The National Federation of Land Councils comprises

15 organisations throughout Australia working for Aboriginal

land rights.
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Pat Dodson, National Co-ordinator, Federation of Land Councils
(Photo: Errington)
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Introduction.

Ten years ago it would have been inconceivable that our
196 year long struggle for justice would lead to petitioning

a Federal Labor Government.

It was after all a Labor Government, the political party
of the working people, which joined forces with us to galva-
nise a sense of basic human -justice and to demand land rights.
This produced the first European law during those 196 vyears
which attemped to recognise Aboriginal ownership of this
country.

It was a long time in coming, but the 1976 Aborigindly
Land Rights Northern Territory Act began to provide some mea-
sure of real control over ocur lives, and make possible the
management of some traditional land in the Northern Territory,
and then only over land which was thought to be of no commer-

cial value,

It was nothing when we weighed it against the scale of so
many long years of legalised oppression and exploitation which
led to so much suffering and death amongst our peocople.

I am here today to speak on behalf of the National Federa-
tion of Land Councils because we face the very real prospect
that the Hawke Labor Government, under pressure from a small
but powerful vested interest group, will turn back the claock
and destroy this first and only token gesture by a government

since 1788.
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Uranium - and the right to decide, the right to be informed.

Secondly, on uranium policy. Mr. Holding and his govern-
nemt seem to conveniently forget the circumstances under which
uranium mining began. Aboriginal traditional OWners were ca-
joled, bullied, bulldozed by the Frazer Government into a de-
cision on an issue which is a complex scientific one.

As a result of this initial decision, Aboriginal owners have
since been encouraged to follow-up with more agreements. The
present government, in this case a Laboer government, is now
deing the bullying. Governments change regularly as do their
policies and they expect Aboriginal people to accommodate the
vicarious nature of their administration,

In all this morass of in-fighting, the most significant fac-
tor of all is lost, Proper Land Rights must mean that Aborigi-
nal people have the right to determine what takes place with-
out duress and under circumstances where all the relevant in-
formation and implications are fully understood.

United Aboriginal Voice.

Thirdly, and lastly, Mr. Holding also suggested that yes-—
terday's protest outside parliament house was unrepresenta-
tive of Aboriginal opinion. The fact is that in the last week,
representatives from all major Aboriginal organisations and
from every state and territory have met to discuss the issue
of Land Rights

The National Land Rights Summit

As well people have travelled from every part of Australia.
Many came in buses from remote desert areas, travelling down
the Stuart Highway's 500 kilometres of jarring dirt roads and
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all these people endorse the feollowing resolutions of the Fourth

National Land Rights Summit of Aboriginal Organisaticns.
Among the resolutions of the summit were that:

1. We reject completely the Federal Government's Preferred
Position Paper and any legislation based on it.

2. Any Naticnal Legislation must be the product of authori-
tative negotiation between Aboriginal people and any
colonising government.

3. We demand that the Federal Government's minimum negoti-
ating position be that espoused in the ALP Platform and
the original 5 principles of the Federal Labor Govern-

ment.
This meeting further demands that the Federal Government

does not proceed with the intreduction of any National
Land Rights Legislation until a comprehensive negotia-
ting process between Aboriginal people and the Federal
Government is completed to ocur satisfaction.

4. We reject any moves by any government in Australia to
remove any rights or powers currently enjoyed by Abori-
ginal people under existing Land Rights Legislataion.

We insist no currently existing Land Rights Legislation
be amended without the negotiation with the Aborigiidl
Land owners, their representative organisations and

only with their consent.
As you can see from this, Aboriginal people have not even

been considered as worthy of consideration.

The process adopted by the Hawke Government in formula-
ting its Preferred National Land Rights Model is equivalen{
to the Guvernment producing a Draft Accord without consulting
the ACTU (Australian Council of Trade Unions) and then having
the temerity to claim it is acting in the interest of trade

unionists.

The minister for Aboriginal Affairs, Mr. Holding, conti-
nues to ignore our calls, to listen to us and to heed our
views and convene a National Aboriginal Forum to discuss the

Nana Jgrgensen)

1381 (Photo:

National Demonstration in Sydney
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best way the Government can approach National FLand Rights Law.
It would not surprise us at all if cabinet had already given
preliminary considerations to a Draft Bill - such is the na-

ture of consultation.

Reconciliation or Confrontation?

We believe that if our demands are ignored, and our exi-
sting rights dumped, the Government will be responsible for
fanning a conflict which could undo the small steps which have
been taken towards reconciliation between Aboriginal people
and the rest of Australia.

The Aboriginal Land Rights law is the second time a Com-
monwealth law was passed on behalf of the Aboriginal people.

The first tock until the mid 60's to happen. It was a law
to end the practice we knew as dog tags. It declared some of
us eligible for citizenship. Before then,our rights were invi-
sible and were considered of no concern unless a governmért
official gave us, or some of us, a citizenship tag for geod

behaviour.

Then, and only then, like our present day brothers and
sisters in South Africa, were we able to get a passport into
the world of our colenial masters.

If the Government's draft National Land Rights Model is
indeed the basis of a new law, then it will put us back to

where we were, displaced refugees in our own country.

Such a reactionary policy initiative is counter-produc-
tive and against the best interests of all decent Australians.

It is noteworthy that in relation to recognising the
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rights of Aboriginal people, Australia remains the only former
British colony which has not Yeét negotiated a proper settle-
ment with the indigenous people of that country.

However, like the hundreds of other Aboriginal people who
travelled thousands of kilometres to this celd and inhospitable
national capital, I am here today to defend the basic rights
that accorded to a minority of us and to demand that the ad-
ministration of these rights be broadened and developed so
they benefit all Aboriginal Australians.

If this nation is te even attempt to wear the mantle of
maturity, to have any sense of pPride and independence, to claim
it is a just and fair society, you must first negotiate with
us, the Traditional Qwners of this country,

The people whom you have sought to conguer.

Non-Aboriginal Australians have an obligation to negoti-
ate with us, not simply on the basis of imposing preconceived
interpretations of what rights we can have from you, through
governments, but on the basis of justice and equity,

The necessity of reconciling our indigenous rights cannot
be pushed to one side.

We Aborigines have proved our resilience, and survived
acts of deliberate annihilation the destabilisation of our
communities, the occupation of our lands, assimilationist po-
licies aimed at cultural genocide and policies which took our
children from us.

We have prevailed in the face of transmigration, disloca-
tion and massacres.
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We continue to follow the spirit of the people who have
gone before us, who have handed down to us the laws for the
land and the right way to establish human relationships for
the maintenance of our religion and culture.

Despite what people from mining companies and others
might like to think, our country still makes sense to us through

sacred sites which criss-cross the continent.

We continue to love our land, the country that gives us
life, our social, political and family institutions.

The question that we must ask is that do we, like our
Kanaky brothers and sisters, have to go to Libya or some other
country before the Australian Government comes to terms with

our prior rights?

The fact is that the Government's Preferred National Land
Rights Model is just another obstacle in a long struggle.
L=
We will not continue to sit at the foot of your table

and watch vou grow fat off our land.

We will not centinue to accept the scraps which you chocse
to throw down to us, and threaten to take away.

We will not give up our struggle for recognition, inde-

pendence and dignity.

Like our forebears, we will not die, we will not go away,
our particular cultural genius has roots which reach back into

time, beyond your recorded history, and continue to sustain us.
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Mining Industry Campaign

I would like to be here today to talk about constructive
steps, steps that could be taken down the road for better re-
lationships by, say, your bicentennial anniversary.

Instead, Aboriginal people from around Australia have had
to come to Canberra to defend the meagre legislative rights
established in the Commonwealth's Northern Territory Land Rights
Act and to fight to establish them as the basis for justice
for all Aboriginal Australians.

These basic rights are threatened by the current propo-
sal put forward by the Minister for Aboriginal Affairs, Mr.
Holding, in his Preferred National Land Rights Model.

This cbstacle has been put before us by a battle front
deliberately created by vested interests, principally the mi-
ning industry lobby and the pastoral industry.

They have put this nation at the barricades of a major
moral and political cross road. They have set the terms for
an ideological battle that the likes of Mr. Hugh Morgan would
make the holy war.

The target is the Federal Government's moral and consti-
tutional responsibility to act on behalf of all Aboriginal
Australians and intervene where state governments fall short
of nationally established standards.

Their target is the right of Aboriginal people to control
mining on their land, the right to say yes or no, and the right
to negotiate terms and conditions.

This particular anti-Aberiginal campaign, can no longer
empley those more directly murderous methods used by earlier
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developers that made it unnecessary to acknowledge the rights

of Aboriginal people.

Instead the mining industry has used its riches to buy
time and space on the media, and have manipulated all major
cutlets to promote baseless propaganda about Aboriginal Land
Rights.

In addition they have pursued a lobbying campaign to sway

State governments in this country.

Despite what propaganda may have been produced, the truth
is that existing Aboriginal Land Rights Laws:

1. Do not threaten 1 cm of privately owned, or government
designated land - none of this can be claimed under any
land rights law in Australia. It means simply, that Abo-
riginal people have been returned land that non~Aborigi-
nal Rustralians have rejected as worthless:

2. Have not had any significant negative effect on the mining
industry or any other section of the Northern Terrig&gy
community.

But truth or facts have never got in the way of the pro-

paganda campaigns by wealthy vested interest groups.

In the face of this, and in spite of the West Australian
Government sponscred independent inguiry, by Mr. Paul Seaman
QC, conducted last year, which asserted the right for Aborigi-
nal control over mining activity on their land, the Labor
Government of Brian Burke caved in to the extent of allowing
the Western Australian Chamber of Mines to draft the mining
provision of his Government's Land Rights package, denying
Aboriginal people this right to control mining activity on
their land. In doing so, Burke hypocritically used states

rights as his excuse!

The Hawke Government was the next tc buckle under the

Bl

Summer camp in Beswick Reserve, Northern Territory (Photo Diana Vinding)
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pressure.
On October 18 last year, the Prime Minister announced
that our right to control mining on any of our land given back

to us had to go.

ALP Policy Ignored

His minister for Aboriginal Affairs, Mr. Clyde Holding,
then obediently proceeded without proper consultation with
Aboriginal people, to develop the Preferred National Land
Rights Model.

It is clear that the Prime Minister and his Minister stand
prepared to sell wus and his party supporters down the drain to
placate the opportunist premier of Western Australia and the

influential- pastoral and mining industry lobbies.

Last year's federal ALP conference unanimously endorsed
a policy that "Aboriginal and Islander people shall havdithe
right to refuse permission for mining on their land or to im-

pose conditions under which mining may proceed".

It will also betray the five principles Mr. Holding set
out at the UN at a Geneva meeting of the indigenous populations
working group last year.

Here he said Australia's principles are:
1. Aboriginal Land to be held under inalienable freehold
title.

2. Protection of Aboriginal sites

3% Aboriginal control in relation to mining on Aboriginal
Land

q. Access to mining royalty equivalents: and
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5. Compensation for leost land to be negotiated.

None of these principles have been honoured in the cur-
rent Government Model for National Land Rights.

Mr., Holding has since followed up with a campaign to try
and gain Aboriginal endorsement for his perverse position.

He has not got it, and will not get it.

Manipulation - Not Consultation.

But this has not prevented the Minister from attempting
to manipulate representatives of Aboriginal organisations, the
rank and file of the Labor Party and the Australian public.

The fact is that at no stage have Aboriginal people or
their representatives had any chance to make any meaningful

contribution to the development of the Government's Preferred
National Land Rights Model.

The Minister's supposed consultations with the now de-
funct Land Rights Steering Committee demonstrates clearly the

shallowness of his undertakings about consultation and nego-
tiation.

In October of last year, the Minister agreed to fund a
task force to be chosen by and to be responsible to, the Abo-
riginal members of the Steering committee, to research and ad-
vise that group on the question of land rights.

The Minister did absoiutely nothing about this undertaking
and instead Aboriginal people were advised, on February 24 of
this year, of the Government's Preferred National Land Rights

Model. There had been no prior consultation with Aboriginal
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people or organisations about this model before it was relea-

sed.,

Just as there had been no discussions, let alone consul-
tations or negotiations, with Aboriginal people prior to Oc-
tober 18 last year when the Prime Minister quite unceremonious-
ly turned ALP Policy on its head and reneged on his Govern-

ment's obligations to Aboriginal people.

And yet the minister coentinues to talk about wanting ne-

gotiations and consultations.

But what does he mean by this?

loes he mean, as has been the case in the past, that he
and his department will tell Aboriginal people what they will
get and call that consultation?

If so, he can forget it.
L
We are not interested in being patronised and told what

is good for us.

We the Aboriginal people, are the most able to decide
what 1s good for us. But we must have adequate resources to
enable us to undertake appropriate consultations among our

people.

Aboriginal organisations, and their representatives, have
made it clear that something as important as National Land
Rights needs proper consultation with thousands of people

throughout Australia that we represent.

We have consistenly reguested funds and time.
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Aboriginal organisations represent people who speak many
different Aboriginal languages, and who live in urban centres
as well as the most remote part of Australia.

But every request we have made for assistance with trans-
lation, interpreter services, assistance with travel and other
requirements have been met with consistent rejection.

If the Prime Minister, Mr. Holding and their caucus col-
leagues continue to ignore our call for an Aboriginal Forum
on Land Rights, and the need to establish a proper relation-
ship between Aboriginal Australians and all governments, they
will be guilty of a devisiveness which will rival the worst
excesses of all previous conservative governments in this
country.

The Damage the Draft Model Could Do.

The draft model in its present form would, if passed into

law, not only betray policy and principle, but in practical
terms:

1. Amend the Aboriginal Land Rights (Northern Territory} Act
1976 so that it is consistent with the Preferred National
Position: and as a consequence remove the right, which
Aborigines in the NT have, to refuse permission for mining
and other developments upon their land or to impose condi-
tions under which development takes place.

2. Where Aborigines refuse permission or impose conditions
which are unacceptable to developers, it would impose a
system of compulsory arbitration by tribunal: the empha-~
sis in the tribunal being on the commercial interests of
developers rather than the interests and wishes of Abori-
ginal land Owners.

i Allow a government minister the power to override tribu-
nal recommendation, so that the quastion of whether or not
mining or any other development takes place and the terms
on which it will take place become a political decision.

4. Withdraw the right of Aborigines in the Northern Territo-
ry to negotiate royalties as compensation:
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3 . Remove the statutory guarantee that Aboriginal Benefits
Trust Account will be funded to the full amount of monies
equal to royalties for mining on Aboriginal Land, and
making the funding available to ABTA a local political
perogative:

6. Remove the right of Aboriginal people who own pastoral
properties to convert the land to inalienable freehold
title, through the npormal land claim process:

Te Give State/Territory Governments power to deal with the
question of community living areas by administrative ar-
rangements without any overriding federal legislation:
Thus allowing decisions over community living areas to
become a political perogative:

3. Undermine the ability of the Northern Territory Land Coun-
cils to act effectively on behalf of Aborigines in the
Northern Territery, by creating regional Aboriginal or-
ganisations with no guarantee of adequate funding and
by attacking the Land Councils' scurce of funding, the
Aborigipal Benefits Trust Account.

The People the Model Ignores.

In addition the Hawke Government's Preferred National
Land Rights Model fails to address the needs of Aborlgiﬁb&

people who live i1n urban communities.

People who have in the past been crowded out and had their
land forcibly appropriated.

People whose traditionla law has been subject to the worst
excesses of the initial invasion and subsequent occupation of
this continent by non-Aboriginal pecple.

The model also ignores completely the question of resti-
tution for lands lost and for the cultural and social destruc-
tion that has been the trademark of the white invasion of this

continent.

The views that I represent here were put at a recent
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meeting of Aboriginal groups from throughout Australia.

The Pitjantjatjara Council representative at that meet-
ing said that if the Preferred National Land Rights Model
formed the basis of the Commonwealth legislation, then that
legislation would provide the excuse for the South Australian
Government to amend and weaken the Pitjantjatjara Land Rights
Act to make it consistent with the Federal Government's Pre-
ferred Position.

And representatives from other states, including those
with no land rights at all, rejected the Hawke Government's
proposals.

The implications of the Draft Model and the extent of
the casualty list shows just how Mr. Holding has capitulated
not only to the mining industry lobby, but also to pressure
from the Country Party and the pastoralists it represents,

Nowhere has this been more clearly demonstrated than in
the outstation movement. { See Chapter IV}).

Aboriginal people living on their tribal lands in the
small communities known as outstations find their very survi-
val is threatened by the Draft Model.

In 1984 about €,000 Aboriginal people were living on near-
ly 300 outstations in the NT. Many are in Canberra this week.
These communities represent a rejection of policies which aim-
ed to force the most remote and traditionally-minded Aborigi-
nes to forsake their culture and traditions. The movement to
outstations represents Aboriginal determination to repair the
damage done to their culture by unconsidered previous govern -
ment peolicies.
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The Government's Preferred Model would return these peo-

ple to the worst days of assimilationist policies of the well-
fare era.

Pastoral Industry

Mr. Holding has also abdicated his responsibilities for

pecple on pastoral property. In fact he has done nothing for
them.

This abdication has led to the abyssmal situation in the
Northern Territory where Aboriginal people who require living
areas on pastoral properties are now to remain subject to the
beneficience of land lords and petty bureaucrats.

These land lords are nothing more than pastoral parasites
who in the past have denied Aboriginal people fundamental and
basic human rights, exploiting their labour, raping their wo-
men, and killing their children.

These Aboriginal people who live on pastoral properties
have been the backbone, indeed, the life-blood of the cattle
industry in Northern Australia.

Their land was taken from them and when they were of no

further use as cheap, almost slave labour, they were forcibly
removed from their own country.

Mr. Holding's Model affords these people no rights.

Instead, he has taken the course of throwing them to the

whim and fancies of Country Party sponsored bureaucrats in the
Northern Territory Administration.

And of course, it is not only the Territory that Aborigi-
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nes on pastoral properties will be denied their rights under
Mr. Heolding's proposals.

In Western Australia sheep and cattle were regarded as
having more rights by Mr. Burke than his Aboriginal Consti-
tuents.

The situation of these Aboriginal people will not be
received by the Preferred Model.

The Government is, it appears, intent on perpetuating the
colonial practices of the last two hundred years to satisfy
the interest of pastoralists, who sustain the most marginal
of economic activities in this country.

And it should not be forgotten that the vast majority of
pastoral properties in Northern Australia are owned by absen-
tee land lords.

Some of these land lords reside in overseas countrig%,
for example, King Ranch which has its headquarters in Texas
and is responsible for denying Aboriginal people at Lake Nash
in the Northern Territory the most basic of their needs.

Other members of this proprietorial c¢lass include the
Sultan of Brunei, and closer to home, media magnate, and a
benefactor of some you present, Kerry Packer, who resides in
Vaucluse in Sydney.

What right do these people have to alienate Aboriginal
people from their land. Is it the right to a huge bank ba-
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Conclusion

In the face of all of these clearly demonstrable facts,
how can we possibly deign to accept Mr. Holding's Preferred
National Land Rights Model.

The Preferred Model, dressed up as it is, in ghe guise of
granting something (namely National Land Rights) is designed

only to destroy, to take away, and to diminish Aboriginal
Rights in this country.

The Government adopts this stance in full knowledge that
it has the final say over any mineral development on Aborigi-
nal land, that only the Government has a veto.

Mr. Hawke and Mr. Holding know that under the existing
Commenwealth legislation there are provisions for:

* a national interest override:s

* arbitration procedures where negotiations with develo-
pers are deadlocked;

* administrative veto over any mining agreements.

The Government knows that it has control over natiocnal
land rights.

The Myth of the veto

Mr. Hawke and Mr. Holding have been deliberately mislea-
ding about the so called veto which we all knew is a myth.

What we are saying is that the principles contained in the
lance?
existing Northern Territory Land Rights Act are regarded by

Aboriginal people from throughout Australia as a minimum basic
standard.
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And that much more has to be achieved before even that
law satisfies our just requirements.

One thing that is regarded by Aboriginal pecple as non-
negotiable, is, the right of Aboriginal people to withhold
permission for mining and other development on those lands
that are returned to them, and te impose conditions under
which mining or development takes place.

This view has been endorsed time and time again by Govern-
ment sponsored independent inquiries such as those by Messrs,
Justice Woodward and Tochey and Mr. Paul Seaman QC.

Yet this Government is saying that it is not concerned
by the findings of these inquiries, and that despite them and
the feelings of Aboriginal people, the Hawke Government will
not allow them the right to say no to mining or other develop-
ment.

The Way Forward b

This means the Government is proposing is to deny Aborigi-
nal people real and effective land rights.

It is also a failure by the Hawke Government to recognise

the Aboriginal peoples prior ownership of this continent.

The way forward is not to destroy rights, to deny rights
but to build on them.

There are aspects of the land claim process in the North-
ern Territory for instance which currently put Aboriginal
people through agonisingly personal processes where they are
required to publicly hare their souls in a way which most

pecple would find offensive and indeed an invasion of privacy.
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Our relationship with our land is so dear to us that we
tolerate and try to live with this process that is forced
upon us. We want to improve this process, build on it, broad-
en it, and find a way to develop a stronger, proper relation-
ship between Aboriginal people and non-Aboriginal Australia.

Our week in Canberra is just beginning. It marks the
start of a campaign to try to redress an unequal struggle in
the public forum.

We will make every attempt to balance recent media cam-
paigns that are notable only for their disgraceful bias,

The anti-Aboriginal campaign has been such that it per-
verts claims to free press.

The next step cannot be to undermine the small gain wen
by Aboriginal people. It must be a move forward towards a
treaty for instance, that finally acknowledges our prior ow-
nership.

Unless there is an act of political courage by the pre-
sent government of Prime Minister Bob Hawke, the 1988 Bicen-
tennial could set us further than ever from National Recon—
ciliation.

We call on Mr. Hawke and on Mr, Holding to answer our
demand to be heard. To uphold their own party policy platform.
To respond to the vital issue with justice and wisdom and not
with crude expediency. We alsc call on the Prime Minister to
use his leadership gualitites and his public credibility to
turn the tide against racist anti-Aboriginal propaganda.

We call on Mr. Hawke to display those same qualities he
mustered to speak out against similar racist campaigns against
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Asian Immigration and the same public leadership that led the
electorate to overwhelmingly support his 1983 call for natio-
nal reconciliation.

Six Basic Demands

We would point out that the Prime Minister could start to
do this by responding to our 6 basic demands.

1. Guarantee not to proceed to legislate for Natienal Land
Rights on the basis of the Preferred National Land Rights
Model.

2 Provide funds and other resources to Aboriginal people
in order that we may pursue the discussions among Abori-
ginal people about the guestion of National Land Rights
including funding of, a National Land Rights Conference
to be convened by Aboriginal people.

P Not proceed with the proposals to amend the Aboriginal
Land Rights (NT) Act 1976.

4, Provide a guarantee that Government will actively pursue
meaningful negotiations with Aboriginal people over the
question of Land Rights.

5. Guarantee that it will take immediate action to develop
a means by which Aboriginal and Torres S$trait Islander
people can develop acceptable national principles for a
proper legally recognised, relationship with the Govern-
ment of Australia,

6. That the Federal Government honour the commitment by Mi-
nister Holding on Cctober 4 1984, to establish a task
force to work with and be responsible to Aboriginal people
and to provide them with research and advice on the gues-—
tion of Land Rights Legislation.

Let me conclude with the words contained in the 1972 Po-
licy Speech of a former Labor Prime Minister, Mr. Gough Whit-
lam. At that time he promised that a Labor Government would
"Legislate to giver Aboriginal people Land Rights, not just be-
cause their case is beyond argument, but because all of us
Australians are diminished while the Aborigines are denied
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their rightful place".

I am here today to speak on behalf of Aboriginal people
and to say that we will continue to fight for our rightful

place, and resist any government attempt to block us.

WAL WANKARDNYA
LAND IS LIFE

SUPPORT LAND RIGHTS FOR ALL ABORIGINAL AUSTRALLANS
The: National Land Righls Compravgn aoesly your doisilions.

itz wonnet thers 1 the Faderation of Land Courneils,
PO Rox 3626, Alice Spriwgs BT 5150,

National Land Rights Poster
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CHAPTER III
Protest and Response - The Internaticnal Forum

a7

IWGIA - INFORMATION ACTION REPORT - AUSTRALIA 24/5/85

In response to the events in Australia and the proposed Pre-
ferred model of the federal government, there was an inter-
national protest from several organisations. JIWGIA's pProtest
took place at the time of the general demonstration by Abor-
igines in Canberra. The response from the government is
printed afterwards. The section in the reply which deals
with the preferred model itself has been removed here because
it is exactly the same as the central part of Charles Per-
kins’ statement to the United Nations Working Group on Indi-

genous Populations which follows.

On May 15th 4-500 Aborigines took over the 16th floor
office of the Department of Aboriginal Affairs demanding
talks with Prime Minister Hawke and Aboriginal Affairs Min-
ister Holding about the proposed "Preferred National Model
for Land Rights" which the Federal Government intend to pre-
sent next financial year in some form or another. The protest
was the culmination of a week-long action by Aboriginal peo-
ples from all over Australia who had assembled in Canberra
to give the Federal Government a sense of the opposition to
the proposed legislation. as many as 600 Aborigines travelled
from all parts of AustraliaLto make their views felt.
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The current protest concerns the new "Preferred Model",
the consequent amending of the Northern Territories 1976 Act
and the disbanding of the National Aboriginal Conference
which was actively fighting against the introduction of the
Bill. All Aboriginal organisations have been united in their
condemnation of the way the Federal Government has handled the
Land Rights issue. The "Preferred Model" is the total reject-
ion ¢f three of the five main principles the Minister has
stated nationally and internationally would provide the basis

for any Nationwide Land Rights legislation.

As a result of the protest the "Preferred Model" has been
suspended. Aboriginal peoples have been asked to form state
by state fora to formulate in a national forum in the summer
a position on Land Rights. However, the Government have as
yet not provided means for these fora to take place not has
1t guaranteed that it will take any notice of what emerges
from these consultations. The present state of affairs is
more a delay of existing Government intentions rather than
any commitment from the Government to take into considéiation
the desires and aspirations of the Aboriginal people.

The following pages contain an extract of a letter of
protest IWGIA sent to the Australian Government which out-

lines the issues in more detail.
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Last year there was a climate of hope regarding Aboriginal
Affairs. The speech by the Minister of Aboriginal Affairs,
Hon. Clyde Holding, in December 1983, had set out a path which
could have been a landmark in Australia’'s history. The five
principles on land rights which emerged from the speech were
reiterated by the Minister at the Working Group for Indigenous
Populations in Geneva in August 1984. Thesze principles were:

1} Aboriginal land to be held under inalienable freehold title:
2) Aboriginal control in relation to mining on Aboriginal land:
3) Protection of Aboriginal sacred sites;

4) Access to mining royalty equivalents:

5) Compensation for lost land to be negotiated.

The first issue which greatly concerns us here in IWGIA
has been the proposed code callled the "Preferred National
Land Rights Model" which was put forward in February and is
to be presented in some form next financial year. The "Pre-
ferred Model", in one stroke, breaks the first three of these
five principles and counters what the Minister himself has
sated both nationally and internationally. IWGIA, after con-
sultation with Aboriginal representatives from the full range
of indigenous organisations in Australia has no other choice
but to accept that the "Preferred Model" or anything similar
which should replace it, would be disastrous to the future of
Aboriginal land rights and'cast a cloud over Australia’s human
rights stand as a whole.

The second issue is one of the effects of the "Preferred
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Model" which is to amend the Northern Territories Act of 1976.
Even though this land claim was by no means perfect, especial-
ly in the areas where traditional Aboriginal land is occupied
by Europeans under pastoral leases, in national parks or in
town, it was certainly a step forward in other areas. It
allowed for existing Aboriginal reserves to be handed over

and held under Aboriginal title and allowed some Crown land

to be claimed. Gains in the Act on the issues of mining and
land titles stand threatened under the "Preferred Model" or

any similar successor.

The third issue of great concern to IWGIA has been the
news of the disbanding of the National Aberiginzal Conference
which will take place at the earliest at the end of June. The
NAC has been a member of the World Council of Indigenous Peo-
ples (WCIP} and has been putting forward astrong case for
Australian Aboriginal peoples both nationally and international-
ly in recent years. The claims by the Federal Government are
that it failed to keep its.accounts in order, it is over-
bureaucratised and that it is unrepresentative. Therefgre
several points of concern here. The accounts which were check-
ed stretch back almost two financial years and it is surprising
that irregularities, if they do exist, should be revealed at
the very time when the NAC has been most vocal against the
Federal Government. Secondly the structure of the NAC was
itself financially supported and made use of by the Federal
Government, yet this very structure, which many Aborigines felt
was imposed by the Government for its own convenience, was one
of the reasons for its disbanding. Thirdly there remains the
most important issue which is the right of any Government
to unilaterally disband an indigenous organisation or inter-
fere in its intermal affairs, particularly when that organisat-
ion is part of an attack on a grossly unjust piece of legis-
lation.

The conclusion which IWGIA has been forced to form from
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these three issues is that the Federal Government of Australia
is not only backing away from its progressive past intentions,
but is actually undermining those very principles which had
given the indigenous world some hope. 1In addition, at a time
when Aboriginal) organisations have become united in condemnat-
ion of the proposed code for land rights, the Federal Govern-
ment has disbanded a major voice of protest. The effect is

to stifle Aboriginal opposition and confound its unity at a
most opportune moment for the Government.

We are aware that on May 21st an agreement was made between
Abcriginal leaders and Prime Minister Bob Hawke that the "Pre-
ferred Model" will be suspended for the time being while the
Aboriginal organisations conduct State by State fora on the
issue of land rights which could be put forward to a nation-
al forum later in the summer. This will be a welcome opportu-
nity for the Aboriginal people to make their case provided they
are given the means to do so. In addition, it is hoped that
these fora will provide the starting point for genuine ne-
gotiations to take place including Aboriginals fully at all
stages. As yet we are not aware that the Federal Government
has made any such guarantee to take note of the indigenous
perspective or to take into consideration the views and as-
pirations of the Aboriginal peoples of Australia. This pers-
pective clearly includes issues such as Sovereignty and com-
pensation for land claims as well as buying back land for the
traditional owners,

We very much hope for a time when the Federal Government
of Australia will match its clear and upright stance on the
human rights of Black peoples in South Africa and the in-
digenous peoples of Kanaky (MNew Caledonia) with a similar re-
gard for the just claims of those indigenous peoples living
in its own country. We also hope fervantly that any future
land rights proposals by the Government will live up to the
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standards set out in the five principles and also that free-
dom of expression and organisation will be recognised for
the Aboriginal Peoples within the Australian Commonwealth.

The following telegrame was sent: "Aboriginal Land
Rights National Support Group: International Work Group for
Indigenous Affairs (IWGIA) strongly supports justified a-
boriginal protest of Australian Federal Government actions
STCP disbanding of National Aboriginal Conference designed
to stifle and confound indigenocus protest at outrageous pro-
posed legal code to force unjust model for land settlements
on aboriginal peoples including amending the NT Act 1976 STCP
INGIA sends aboriginal people greetings of solidarity at this
difficult time STOP Please inform your constituent organisat-
ions and send them our greetings STCP
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Aboriginal People in National Protest, Canberra {(Photo I.Graham)

1985.

May,
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AUSTRALIAN GOVERNMENT RESPONSE

The Australian Government's Preferred National Land Rights
Model was drawn up taking into account the ocutcome of con-
sultations with Aboriginal people and other interested groups,
Discussions with these groups are continuing.

The proposals are consistent with and would give effect
to four of the five principles on land rights to which IWGIA
refers. They have been outlined by the Minister for Aboriginal
Affairs {see following paper).

On the question of land rights already enjoyed by Aborigi-
nals in the Northern territory, we would wish to emphasise that
it is not the Government's intention to amend the Northern
Territory Act in any way which would seriously diminish Abo-
riginal rights to claim land or to control land granted.

You may be aware that the Government has before it the re-
commendations of Mr. Justice Toohey, in his report "Seven
Years On", for amending the Aboriginal Land Rights {(Northern
Territory Act 1976 to overcome problems which have been en-
countered in its operation. These recommendations and the
overall scheme of the Act will need te be considered against
the proposals for national legislation which are eventually
adopted by the Government, to ensure that the Northern Terri-
tory Act is compatible with the national approach.

As you note in your letter, the question of land rights
is still being discussed with Aboriginal organisations. There
has never been any intention of stifling Aboriginal opposition
to the preferred model, or of confounding Aboriginal unity,
as you suggest.

The National Aboriginal Conference {NAC) was not uni-
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laterally disbanded. The decision was only made after con-
sultation with the Aboriginal community. The Government re-
mains committed to Aboriginal Australians having a national
independent representative structure capable of advising the
Government and putting forward a national perspective on
Aboriginal issues.

The NAC was set up in 1977 to do just that. 1In the view
of most Aboriginal Australians, however, it has failed effect-
ively to carry out these tasks. Accordingly, as you are
aware, the Minister for Aboriginal Affairs announced on 2
April 1985 that he did not intend to extend beyond 30 June
the term of office of present members of the NAC. This de-
cision was taken on the basis of a report on the NAC commission-
ed by the Government and prepared by Dr H.C. Coombs.

Dr. Coombs found almost unanimous agreement among A=

boriginals that the NAC in its present form was ineffective

as an instrument of Aboriginal political influence or action.
He concluded that any organisation designed to give Aboriginals
an effective voice on Government pelicy must be more firmly
based on, derive its Aboriginal authority from, and be account-
able to local Aboriginal groups and communities and their or-
ganisations. He recommended further discussion with Aboriginal
communities and organisations and negotiation between them

and the Government on a replacement organisation.

Since the report there have been a number of steps taken
by the Government towards devising and setting up a more re-
presentative body. These have included:
- Requesting a joint NAC/Department of Aboriginal Affairs
Task Force to consider options for a replacement or-
ganisation. The Task Force Report has already been
the subject of discussion by Aboriginal communities.
- Seeking independent advice from an eminent Aboriginal
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Australian, Miss Lois O'Donoghue. On the basis of
consultations with national Aboriginals corganisations
and communities, Miss O'Donoghue has outlined in her
repert to the Minister for Aboriginal Affairs how a

new national consultative organisation might be structur-
ed and developed. She has also advised that the con-
sensus of opinion among Aboriginal leaders was in

favour of a further period of consultation to ensure

in particular that the new organisation is one with
which Aboriginals would identify.

The Government is considering the various proposals be-

fore it and broadly-basedconsultants are continuing.
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CHARLES PERKINS "THE AUSTRALIAN GOVERNMENT HAS DONE MUCH TO
RECOGNISE AND MEET THE NEEDS OF ITS ABORIGINAL CITIZENS"

Statement to the Working Group on Indigenous Populations on
August 2nd, 1985 in Geneva.

Charles FPerkins is the first Aboriginal to head the Department
of Aboriginal Affairs. In Geneva he led a delegation of mainly
Aboriginal people to represent the Federal government. The
statement covers the main points of the Preferred Model and

addresses itself to the main c¢riticisms it has received.

Australia and Aboriginal Land Rights

"Madam Chair, distinguished members of the Working Group,

ladies and gentlemen, I welcome this opportunity to address

the Working Group on behalf of the Australian Government.

The Australian Government has made many advances in re-
lation to Aboriginal affairs and is open and forthright in
dealing with issues arising in the Aboriginal affairs,

The present Bustralian Government, and previous Govern-
ments recognise that Aboriginals and Torres Strait Islanders
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Charles Perkins
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are generally worse off than other Australians in such fields

as health, education, employment and heusing.

It is because of this disparity that, since the late
1960s, successive Australian Governments have allocated ex-
tensive funds for Aboriginal advancement.

Over the past three years alone, the Australian Government
has spent over $1,000 Million on special programs for Aborigin-
als - an annual average expenditure of over $2000 for each
Aboriginal im Australia.

These alleocations are in addition to normal benefits
available to all Australians, including Aboriginals, such as
social security payments and unemployment benefits.

Despite this expenditure, and the introduction of self

management programs resulting in the establishment of approxi-
mately 1000 funded Aboriginal organisations, much is still to
be done.

It cannot be denied that much has been achieved - to deny
progress is to deny the competence of the Aboriginal men and
women actively involved in the formulation and implementation
of advancement programs.

Before I talk to those concerns it would be beneficial
if I set down a few points in relation to a preferred land
rights model issued on 20 February 1985 by the Minister for
Aboriginal Affairs, the Honourable Clyde Holding M.P.

The Model:

- was issued after extensive consultation withe Aborigin-
als, church groups, state governments and industry re-
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presentatives; desired approach has been based on five principles:

- is not and has never been presented as a final position _ Inalienable Freehold Title;
: . i ion. » : s .
or as a basis for final legislat : . B R R o P P
- was drawn up based on Government Land Rights Policies = Aboriginal contrel in relation to mining on
and attempted to achieve an equitable balance of com- Aboriginal land:

peting interests in Australia; - Access to mining royalty equivalents; and

. - Compensation for lost land.
- was distributed widely in Australia and public response

ment could assess views: e o
R e In response to requests from Aboriginal leaders priority

was given to the development and passage of legislation to
protect Aboriginal sites and objects. This addressed the
second principle.

- was produced to stimulate discussicn and further comment,
and all Aboriginal organisations have had the opportunity
to present their views.

; The Aboriginal and Torres Strait Islander heritage
Some concerns have been expressed and these include the

(Interim Protection) Act has now been law since mid-1984
view that: and has been instrumental in resolving issues relating to

potential damage to sites or the sale of significant Aboriginal

] nd N
(a) the Australian Government's appreach to la e Siiscts.

rights is inconsistent with previous undertakings;

The Government then turned its attention to the develop-

ment of an overall package culminating in the issue of the
Land Rights discussion paper.

(b} the Australian Government does not recognise

Aboriginal sovereignty;

t oposes amendments to )
(c) the Australian Government prop The contents of the paper issued by the Minister addresssd

i i i i lying in the
an existing piece of legislation applying four of the principles.

Northern Territory.

The question of compensation for lost land, the fifth
principle, is to be considered once the extent of the applicat-
ion of the first four principles is known.

on the first area of concern- that the model is incon-
sistent with previous undertakings - I can respond as follows:

The Australian Government, since coming to office, has

In very broad terms, the model proposes:
sought to achieve a consistent national approach to land

i i d Territories. The ) . ' ‘
rights throughout Australian States an er ~ 2 form of title to land| (inaliempcRree w3 M
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which recognises the very special attachment which
Aboriginal and Islander people have to the land;

all Aboriginal and Islander reserves and missions
being granted to Aboriginal and Islander owners;

all vacant crown land which is unused and unallocated
would be available for claim;

that land claims could be made on the basis of
traditional entitlement, historical association,
long term occupation or use and for certain other
specified purposes;

that all legitimate prior interests in land the
subject of a grant would be protected;

that there would be special provisions for the
granting of excisions from pastoral properties for
community living arsas, urgently needed by many
Aboriginal people in the MNorthern Territory and West-
tern Australia;

that Aboriginal land holders would have substanf®al
rights over mineral exploration and development on
their land;

they could argue before a special independent tribunal
against mineral exploration activity proceeding, or
for particular terms and conditions to apply to ex-
ploration and mining on their land:

that Aboriginals would be entitled to compensation
for damage or disturbance to their land;

that there would be access to payments in the nature
of mining royalty equivalents, with Government de-
termining the proportion to be paid and its dis-
tribution:

that while primary responsibility for the protection
of sites of special significance would rest with

Diana Vinding)

(Photo:

Bush tucker expeditieon in Northern Territory
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the State Governments, a separate independent fe- under inalineable freeheld title.
deral authority is envisaged which, in the first

instance, would operate only where States lack laws However the Government is prepared to recognise that,

protecting sites or fail to grant appropriate protect- in limited exceptional circumstances, other forms of title
ion under those laws;

might be appropriate - but these circumstances are not seen

1 that the protection of sites declared to be sacred to extend to land which might be regarded as traditionally
and significant would not be open to negotiatisn claimable lands, such as reserves and missions, and land
for mining or other purposes. granted as a consequence of successful land claims.

The contents of the paper attracted widespread and In recognition of the need to move guickly the Govern-
generally critical comment. ment has already taken steps to protect sites through the

passage of the Aboriginal and Torres, Strait Islander He-

Mining industry and certain other interest groups ritage (Interim Protection) Act 1984.

criticised it on the basis of making too many concessions
to Bberiginal interests as well as on many other grounds. | The proposals announced on 20 February 1985 envisage that
mechanisms would be available in each S$State and Territory for
Many Aboriginal and church groups responded by saying it the identification and declaration of sites of significance

failed to meet Aboriginal expectations and aspirations, es- to Aboriginal people.

pecially in regard te contrel over mining on Aboriginal land,
and that it was not consistent with Government policy: The Federal Government would expect that State and Terri-
tory Governments have their own legislation in place, but in

The Government believes that the proposals, whiéh provide any case the proposals provide for the establishment of an
a reasonable balance of interests, are consistent with Govern- independent Federal authority to conduct hearings where State
ment policy and represent a genuine effort to achieve meaning- legislation does not provide adequate protection.

ful and durable Land Rights justice for Aboriginal Australians.
With the proposed legislation, protection of sites de-

Let us now consider the principles the Government es- clared as being of special and sacred significance to Aborigines
tablished for Land Rights justice and compare those principles will be of paramount importance and there will be no question
to the model. of allowing mining and exploration activity that would dis-

turb these sites.
The Government's first principle stated that Aboriginal

land is to be held under inalienable freehold title. Aboriginals will be akle to exercise substantital rights

over exploration and mining on their land and they will be

The Government has maintained the philosophy that, as a | given the opportunity to seek negotiated settlements or to
general rule, all lands vested in Aboriginal bodies should be raise objections and argue their case before a tribunal if
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they do not wish an activity to proceed.

In the event of a dispute, the tribunal will make re-
commendations to the Federal Government on whether exploration

cshould take place and if so, on what terms and conditions.
The tribunal will take into account such matters as:

- wishes and objections of Aboriginal landholders:
- proposals to minimise any disruption:

- size, location, and type of activity;

- appropriate compensation arrangements; and

- nature, extent and benefit which might flow to
the econocmy as a whole.

Similarly, in regard to mining, if agreement could not
be reached between the parties, the tribunal would recommend
on terms and conditions.

[=2

The Governmeént's view is that the veto mechanism is not
the only way to achieve effective, fair and efficient Land
Rights protection.

The Government believes that ultimate power in this matter
must rest with Governments.

The principle of Aboriginals having control over mining
and exploration on Aboriginal land is still inherent in Fe-
deral policy and is indicative of the Government's recognition

of the special relationship between Aboriginals and their
land.

These controls will be exercised through the application
of conditions to mining and exploration, appropriate compensat-
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ien arrangements, and protection of sites.

The Government has made clear its continued view that
Aborigines should have access to payments in the nature of
mining royalty egquivalents.

These would be payments by the Government which would
represent a proportion of the royalties received by Govern-
ments in respect of mining on Aboriginal land.

The relevant Government would determine the distribution
and proportion to be paid.

In the Northern Territory alone, some seventeen million
dollars per annum is paid to and then managed by Aboriginal
organisations.

On the gquestion of Abcoriginal sovereign ownership of
Australia, Australian law has ruled that there are no such
rights.

This position is reflected in the Minister's speech to
the Australian Parliament, "Abcriginal past: Australia's Fu-
ture" on B December 1983, in which he made the peint that

sovereignty was not negotiable.

While the concept of Aboriginal sovereignty over Austra-
lia is not supported, the Federal Government's policies are
firmly based on the acknowledgement of the facts of Aboriginal

prior possession of Australia and of their dispeossession.

It is within this background, and with a firm commitment
to achieving Land Rights justice, that the Government has de-

veloped its preferred model for national Aboriginal Land Rights.

overall it can be clearly seen that the Australian Govern-



11g

ment has done much to recognise and meet the needs of its
Aboriginal citizens.

While Land Rights are vital for Adboriginals the Govern-
ment's programs and policies in the whole area of Aboriginal
affairs are many faceted.

Within the Federal constitutional structure of Australia,

it is a difficult and complex process that must be gene through

to achieve Land Rights justice.

The Federal Government has made it clear on numerous
occasions that it would prefer individual State Government
within Australia to provide Land Rights to their Aborigina:l
citizens, with Federal Government interventien only if and
when appropriate.

The Government has also stated on numerous occasions that
for Land Rights legislation to be durable, it must be accept-
ed by the majority of Australians. -,

It is also timely to consider two other matters.

First, the performance by the Australian States and the
Northern Territory themselves and secondly, responses to the
Government's discussion paper on Land Rights.

When the present Government came to office in 1983, Land
Rights were only in place for Aboriginals in the Nerthern
Territory and in the Pitjantjatjara lands of South Australia.
The Government felt that Aboriginals in all parts of Australia
should enjoy the same rights and protections.

Since coming to office the Federal Government has also
encouraged the introduction of Land Rights legislatien by the
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State Governments.

It is clear that the continuing development and intro-
duction of Land Rights packages by the individual States
will have a significant impact upon any overall naticnal

approach.

The developments in the individual States have also led
to a variety of responses from Aboriginals to any potential

application of national law.

Within this background of differing State and Territory
approaches, and with the diverse views of Aboriginal and non-
Aboriginal people, the Government has clear underlying aims

for Land Rights.

The Australian Government recognises that while there
may not be consensus over Land Rights it has a responsibility
to ensure the provision of legislative rights for Aboriginal

and Islander people, throughout the nation.
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FEDERATION OF LAND COUNCILS: "AUSTRALIAN GOVERNMENT IS MERELY
PERPETUATING PAST COLONIAL PRACTICES".

Submission by the National Federation of Land Councils to the
Working Group on Indigenous Populations, Geneva, August, 1985

The delegation from the National Federation of Land Councils
raised support for going to Geneva to make their pPresentation
to the Working Group. The four representatives were Pat Dod-
sen, Peter Yu, Bob weatherall and Geoffrey Clark. Their

statement was also submitted through Survival International.

Introduction

This submission from the National Federation of Land
Councils to the Working Group on Indigenous Populations of
the Subcommission on the Prevention of Discramination and
Protection of Minorities of the United Nations Commission on
Human Rights is being made in order to bring to the attention
of the Working Group, the Commission and to the United Nations
in general, the concerns of Australia's Aboriginal and Islan-
der population about the Australian Government's policies on
Aboriginal affairs.

Recognising the agenda agreed to at the meeting of the
Working Group held in Geneva in August 1983, the Federation
is aware that the Working Group has a special interest in
the matter of land rights for indigenous peoples and ways

of recognising such rights both internationally and domestic-

s — N N
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Pat Dodson and

*

Federation ¢f Land Councils Delegation in Geneva 1985 (Bob Weatherall

Peter Yu - left to right - (Photo Teresa Aparicio)
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This submission therefore focuses its attention on some
problems of the Australian Government's current position and
intention to undermine recognition of Aboriginal land rights
and the subsequent implications for indigenous peoples living
in the seven different Australian States and Territories, where

in some cases basic rights are neither recognised nor guaranteed.

Australia was first invaded by the British in 1788. The
colonisation and oppression of Aboriginal and Islander people
in Australia has been continuous since that date.

A British colonial administration, controlled from London
imposed its rule over the continent until 1901 when Australia
Wwas given its own constitution and became a Federation. This
Federation now comprises six States and two Territories, which

come within the general control of a Federal Government based
in Canberra.

e

The powers of this Government are specified within the
Constitution.

In 1967 the Constitution was amended to give power to
the Federal Government to make laws for Aboriginal and Islan-
der people throughout Australia.

It was not until 1976, that the Federal Government legis-
lated to address the question of Land Rights for Aboriginal
and Islander Australians. This legislation, the Aboricinal
Land rights {(Northern Territory) Act 1976, restricted to A-
borigines who live within the Northern Territory (N.T.).

This legislation which provides Aboriginal people in
the N.T. with some basic rights including a limited power,
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subject to the will of the Government, to control access to
and developments on their land, remains the only piece of
Federal legislation dealing with the Land Rights of Aborigin-
al and Islander people.

The majority of our people in Australia have few if any
basic rights to their land, which is of fundamental and primary
importance to the maintenance of our culture and heritage which
has been in existence for in excess of 40,000 years.

In making this submission the Federation is conscious of
the fact that the Australian Government's Minister for Aborigin-
al affairs, the Honourable Clyde Holding MP, addressed the
Working Group in Geneva, on July 30, 1984, In this address
the Minister dealt at length with the Australian Government's
pelicy on Land Rights for Aboriginal and Islander people.

Australian Aboriginal and Islander people regard the
following principles as fundamental to the resclution of the
Land Rights guestion in Australia:

recognition of Aboriginal sovereign rights and
prior ownership of Australia:

the right to claim all unalienated land, including
public purpose lands:

the right to control access to Aboriginal land:

the right to refuse permission for mining and other
developments on Aboriginal land;

the right to negotiate terms and conditions under
which developments take place;

the right te compensation for lands lost and for
social and cultural disruption:

the right to convert Aboriginal properties to inalien-
able freehold title;
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the right to excisions on pastoral leases.

Recognition of these rights is regarded by Aboriginal and
Islander people as intrinsic to reselving the guestion of our

self-determination.

Australia remains the only former British colony that
has not negotiated any proper settlement with the indigenous
population. The indigenous pecovle of other countries, sub-
jected to British invasion and colonisation, shared our fate
of being subject to acts of genocide, dispossession, alienat-
ien from land and culture, and marginalisation into a minority
group, but unlike them, we are yet to achieve proper recognit-
ion as the original owners of our continent. No Australian
administration during the colonial period prior to Federation
in 1901, or since, has sought to formally recognise and come
to terms with the rights of Aboriginal and Islander people
through a treaty or other recognised constitutional or judicial
means.

ws
In the past 196 years Aboriginal and Islander people in

Australia have never ceded their sovereign rights.

Aboriginal and Islander pecople continue to demand the
Australian Government give recognition to these rights when
framing its Land Rights Legislation.

Oour Land has been, and continues to be appropriated from
us, without our consent or agreement and without any compensat-

ion being paid to us.

Our people live in tlke most oppressed conditions, similar
to those of many third world communities where among other
things:

meorbidity rates are excessive, gastro-intestinal and
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respiratory diseases and trachome are highly endemic and
diabetes and hyper tension are increasing at any alarming

rate;

infant mortality rates are four times the Australian
average;adult mortality rates are also alarming; life

expectancy 1s low at about 50 years.

housing 1s inadequate and many people are without the
basic essential services of water and power:

education services provided to our people are inadequate
with only an extremely small minority completing formal
education;

unemployment rates are excessive in some places higher
than 75%;

Aboriginal people are proportionately dramatically over
represented in Australia's gaols; in 1981 Aborigines had

the world's highest recorded imprisonment rate.

Australian Government's QObligations

On February 20, 1985 the Australian Government released
a paper which outlined its propesals for National Land Rights
legislation. This paper was called the Government's Preferred
National Land Rights Model (PNLRM).

Aboriginal pecple from throughout Australia, have ex-
pressed unanimous c¢pposition to these proposals which are in
direct conflict with:

the national and international obligations of the
Australian Government to recognise Aboriginal Sovereign
rights;

the platform on which the Australian Government was given
its mandate in 1983 and 1984;
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the undertakings given by Minister Clyde Heolding in
his address te the Working Group in 1984;

previous undertakings given by the Australian Government
to Aboriginal people in Australia.

The public undertakings made by the Australian Govern-
ment during the 1984 general election included the undertaking
that the following key principle would be incorporated by the
Government in any Land Rights Legislation:

"Aboriginal and Islander people should have the right
to refuse permission for mining on their land or to
impose conditions under which mining may proceed. To
set aside a refusal, or conditions imposed shall re-
quire an Act of Parliament."

Aboriginal people regard this as an important recognit-
ion of the basic right of Aboriginal people to have control
over access to and what takes place on their land.

e

It was also regarded as an unequivocal commitment by
the present Australian Government. It was an understanding
which was endorsed publicly before an international forum
when Mr. Holding told the Working Group aon Indigencus Po
pulations on July 30, 1984 that:

“Acknowledging the disadvantaged position of Aboriginal
people as a group in Australian society and respecting
the spiritual affinity Aboriginal people have with the
land, the Australian Government recognises their rights
to land in accordance with five basic principles. Those

principles are:

(1) Aboriginal land to be held under inalienable free-
held title;
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(2) Protection of Aboriginal sites:

(3} Aboriginal control in relation to mining on
Aboriginal land:

(4) Access to mining royalty equivalents;

{5) Compensation for lost land to be negotiated."

The Government's P.N.L.R.M. is a dramatic departure
from this, and dishonours the undertakings made to us, the

Australian people in general and to the international community.

The Present Position

Some existing Federal and State legislation in Australia
goes towards meeting the requirements of principled restitut
ion. But these legal rights vary in different states and
Territories.

The Australian Government's previous commitment was to
ensure a consistent national approach to Land Righﬁb‘for A
boriginal people in terms of the five principles, Mr. Holding
outlined to the Working Group.

Recent events have shattered the Aboriginal and Islander
people's belief that the Australian Government was sincere
in its intention to pursue a meaningful reconciliation between
Aborigines and Islanders and those who sought to conguer them.

Aboriginal and Islander people will not be satisfied with
less than already established basic principles, minimal as
they are. We ares putting our case before you toc help prevent
the retrograde step of indigenous rights being taken away or
diminished. it is especially urgent as so much more needs to
be achieved, then to go backwards at this stage, is unthinkable.

Th2 Aboriginal and Islander people of Australia are appalled
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at the prospect of a new national Land Rights Law which

would deny existing and future rights. It would mean the
Australian Government is actively ignoring its obligations to
the international community.

The Preferred National Land Rights Model

The Government'z PNLRM is completely unsatisfactory to

Aboriginal and Islander Australians because:

It fails to recognise prior Aboriginal ownership and
sovereignty over australia before the invasion of the
continent by non-Aborigines;

it seeks to amend the existing Australian Government
legislation dealing with Land Rights, the Aboriginal

Land Rights (Northern Territory) Act 1976, so that it is
consistent with the PNLRM; this means removing the
right, which Aborigines in the Northern Territory(N.T.)
nave to refuse permission for mining and other develop-
ments on their land, or to impose conditieons under which
developments take place, as well as their general ability
to contreol access to these lands:

where Aborigines refuse permission or impose conditions
which are unacceptable to developers it seeks to impose

a system of compulsory arbitration by tribunal; the
emphasis in the tribunal being on the commercial interests
of developers rather than the interests and wishes of
Aboriginal landowners:

it provides a Government Minister the power to override
tribunal recommendations, so that the guestion of whether
or not mining or other developments take place and the
terms under which they have take place become a political
prerogative;
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it removes the right of Aborigines in the N.T., and
denies the right of Aborigines elsewhere in Australia, to
negotiate royalties as compensation for developments on
their land;

it denies the right of Aberiginal Australians to com-
pensation for lands lost and for the destruction of theilr

society and culture;

it allows the decisions over Aboriginal community living
areas (excisions) on pastoral leases to become a political
prerogative, by giving State/Territory Government's in
Australia power to deal with this guestion by Administra-
tive arrangement without any overriding Federal legislat-

ionj

it makes no provision for the needs of these Aboriginal
people who have been dispossessed and alienated from
their traditional lands and now live in urban communities.
=
The draft model foreshadows changes to existing Land Rights
law. The changes if implemented will diminish and take away
rights that Aboriginal and Islander people have fought hard
to obtain, rather than improve upon these meagre gains of
the past.

The proposed changes will accommodate the vested interests
of powerful mining consortiums and the pastoral industry who
over the last twelve months have waged a concerted racist
attack against the rights of Aboriginal and Islander people.

State Governments in Australia have co-operated with these
vested interests, who have waged a million dollar media cam-
paign, in their attempts to dispossess Aboriginal and Islander
people of the small areas of land over which they have achieved
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some semblance of contrel.

Many of the companies involved are international corporat-
ions among them some who have been at the forefront of the
dispossession of indigenous peoples elsewhere in the world.
there are also those who as hosts to similar development pro-
posals in their home countries would regard them as uncenscion-
able.

Yet when dealing with Aboriginal and Islander people in
Australia these same companies refuse to recognise, and use

every means to deny us, our basic rights.

In the face of this onslaught upon the fundamental human
rights of Aboriginal and Islander people the Australian Govern-
ment should be taking action, for which it has been given a
constitutional responsibility, to safeguard and protect these
fundamental rights.

Instead, concerned with increasing non-Aboriginal opposit-
ion to Land Rights, and aware of the implications of this
opposition for their own mandate it has found it easier to
put forward proposals which will assist developers in their
pursuit of the wealth from Aboriginal land rather than to
safeguard the rights of Aboriginal and Islander people and
live up to their moral and legal obligations to us.

The Government's PNLRM seeks to further qualify the right
and ability of Aboriginal people to safeguard their basic
sovereign rights. It is seeking to diminish further the
rights of Aboriginal people that are enshrined in the exist-
ing Federal Legislation, whefe the ability to Aboriginal peo-
ple to control what takes place on their land is limited by
the political and administrative discretion of the Government
of the day.
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The Government's intention to change the Northern Terri-
tory Land Rights Act in this way has met with universal opposit-
ion from Aboriginal people throughout Australia.

Conclusion

Australian Aboriginal and Islander people regard the
Australian Government's proposals for Land Rights as an
abrogation of its responsibilities and obligations to them.
The Government appears intent on removing what limited rights
are available to a minority of Aborigines im Australia, in the
N.T., on the basis that it is not prepared to provide these
limited righs to all Aboriginal and Islander Australians.

instead of using the existing rights as a basis on which
to build and to legislate to provide Aboriginal and Islander
people throughout Australia with justice and equity the Aus-
tralian Government has given in te mining companies, pastoral-
1sts and other vested interests.

=]

The Australian Government's PNLRM 1f 1t were to form a
basis of any Land Rights legislation would result in the fur-
ther alienation and expleitation of Aboriginal and Islander
people and lead inevitably to the destruction of our society

and culture.

The Australiap Government promotes itself as a champion
of the rights of oppressed peoples elsewhere in the world.

The Government's supportive attitude to our oppressed
brothers and sister in Azania and the comments on colonial-

ism within the Pacific region are but two examples.

It is essential that if Aboriginal and Islander people

are to achieve justice and equity that the Australian Govern-
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ment accepts its primary responsibility to ensure that the
principles that Aboriginal and Islander people believe are

fundamental to adeguate Land Rights are enshrined in legislat-
ion.

To do less this will condemn Aboriginal and lslander peo-
ple to further exploitation and oppression.

We believe it is not acceptable for the Australian Govern-
ment to argue that to give in to Aboriginal and Islander de-
mands will thwart economic development and Australia's long
term economic and trade prospects.

It 1s of crucial importance that the Australian Govern-
ment recognise its responsibility towards Aboriginal and Is-

lander people and act accordingly.

We believe that it is very important that the world com-
munity be made aware of the essential contradiction that
exists between the public posturing that the Australian Govern-
ment demonstrates at an international level and its lack of
integrity when dealing with the concrns of the Aboriginal and
Islander pecple of Australia.

In this way the Australian Government is merely perpetuat-
ing past c¢olonial practices the aims of which have been to
deny to Aboriginal and Islander people of most fundamental
and basic rights, and to alienate and appropriate their land.

We have minimal political influence with an Australian
Government prepared to divest itself of moral leadership and
adopt a pragmatism which allows policy to be determined by
media campigns sponsored by vested interests and subsequent
opinion polls.

We urge the Working Group on Indigenous Populations, the
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United Nations Human Rights Commission and all nations re-
presented at the United MNations to support the legitimate

demands of Aboriginal Australians for justice and eguity.

We urge you to express this demand to the Australian
Government.

CHAPTER IV

Pastoral and Mining Interests

Xakadu Park (Photo Diana Vinding)




The three articles in this chapter look at the two most power-
ful lobbies influencing the federal government against Aborig-
inal land rights. The pastoralists and the mining companies.

The first article which was published inm Australian Society

in June 1985 introduces these two powerful sets of interests
and shows how they relate to the formation of the Preferred
Model of Land Rights Legislation in relation to the govern-

ment 's ear:zier statements (see Chapter 1t}.

The second article moves away from the Preferred Model in order
to give an example of how pastoral interests have much sway
in the Northern Territory. The article discusses the weak
points of the Nerthern Territory Act particularly in relation
to enabling Aboriginal communities gain rights to their trad-
iticnal lands which are held by cattle raisers. The excision
of land which they demand would enable Aloriginal communities
to hold self-suppcrting areas and also enable them to shgial
benefjits they are not eligible for now. The Cattlemenis
Association has worked to weaken any benefits which might
have accrued from the Community Living Areas Bill which was

proposed by the government.

The third article is written by the DPirector of Legal Services
of the Central Land Council. It was a paper originally pre-
sented to the Australian Mining and Petroleun Law Association
(AMPLA) conference in June 1985. Among other things, Bruce
banald points out the enormous effort which the mining compan-
ies have put into advertising and putting out propaganda ag-
ainst Aboriginal land rights. The major part of the paper

sets out conditions whereby mining companies and Aborigines

and meet and negotiate as equal partners in the future.

-

LAND RIGHTS. WHY HAWKE'S MODEL HAS NO BACKING.
By: John Altman and Michael Dillon

In February, the federal government released for discus-
sion its preferred national land rights model to be introduced
into Parliament in the Budget session this year. Although pre-
ferred by the federal government, it appears to be opposed by
everyone else: the mining industry, the Burke Labor Government
in Western Australia, the opposition parties both nationally
and in the states, and not least by the Aboriginal interests
it purperts to benefit.

National Aboriginal land rights have been a Labor Party
concern since 1972 when the Whitlam government came to power
with a policy commitment to Aboriginal Land rights. The Wood-
ward Aboriginal land rights commission of 1973 and 1974 pre-
pared a blueprint for vesting Aboriginal land rights in the
then federally administered Northern Territory, but there was

no doubt that the model was intended for wider application.

The Whitlam government lost office before its Aboriginal
Land (Northern Territory) Bill, 1975 was passed, but the ex-
tent of bipartisan support for the legislation resulted in the
Fraser government introducing and passing the Aboriginal Land
Rights (Northern Territory) Act, 1976. This Act incorporated
the vital recommendations of the Woodward inguiry - Aboriginal
land trusts were vested with inalienable freehold title to all
former Aboriginal reserves; unalienated crown land could be
claimed (though only by traditional owners, and not on the ba-
sis of need); Aborigines were given a limited right to veto
mineral exploration on Aboriginal land except when mining tit-
les pre-datad the Act (called "prior interests") or if the
national interest required that mining proceed.

The Act also provided for the transfer to Aborigines of
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all statutory royalties levied on Aboriginal land (called
"royalty equivalents"), a provision that in any case had been
a statutory right since 1952, Traditional owners were also
granted the right to negotiate commercial terms and conditions

as part of any consent agreement.

The Fraser coalition government made no attempt to extend
the Northern Territory Act to the states, nor to encourage
the states to legislate comprehensively themselves. Neverthe-
less, the Tenkin Liberal government in South Australia passed
the Pitjantjatjara Land Rights Act in 1981, which was limited
geographically to the north-west portion of the state. The
emergence of Labor governments across Australia saw the en-
actment of the New South Wales Land Rights Act in 1983, and
the South Rustralian Maralinga Land Rights Act in 1584.

The Hawke government made a commitment to uniform land
rights legislation when elected to office in 1983. After all
the Franklin Dam issue was closely associated with Hawke's
electoral victory: if the federal government could ovelbrule
the states on matters of environmental significance, then it
could do the same over Aboriginal affairs. The constitutional
amendment of 1967 empowered the federal government to legis-
late on Aboriginal affairs in the States.

The ALP national conferences of 1982 and 1984 endorsed
the party's commitment to the principle of national Aborigi-
nal land rights, and established five basic principles; one,
Aboriginal land was to be held under inalienable freehold tit-
le; two, protection of Aboriginal sites; three, Aboriginal
control over mining on Aboriginal land; four, access to mining
royalty equivalents; and, five, compensation for lost land to

be negotiated.

This policy was acceptable to Aboriginal organisations and
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people throughout Australia. It appeared te accept the morthern
Territory Act as a minimum benchmark for national legislation.
The additional fifth broad principle, that compensation for
lost land would be negotiated, was recognised as a provision
for Aboriginal people living in settled regions where unalie-
nated crown land might not be available for claim.

In 1983, the outlook for Aboriginal land rights appeared
promising. Clyde Holding, the federal Minister, was negotia-
ting with national Aboriginal organisations with an eye to
introducing national legislation; the Cain Labor government
circulated a draft land rights Bill in Victoria; and Premier
Burke appointed Paul Seaman QC to undertake an Aboriginal
land inguiry in Western Australia.

By 1984, however, it became apparent that the tide had
turned. The Western Australian Chamber of Mines, in associa-
tion with the Australian Mining Industry Council (AMIC), laun-
ched a major campaign to prevent the implementation of land
rights legislation that gave Aboriginals contrel overgﬁining
on their land. A massive public relations campaign was aimed
at policymakers , arguing that the Northern Territory Act
threatened the very existence of the mining industry. An ad-
vertising campaign immersed the Western Australian populace
in emotive, distorted, and at times clearly inaccurate infor-
mation.

The response of both federal and state government was to
remain silent. At a time when the mining lobby spent over
$ 2m on advertising the anti-land rights case and the Burke
Labor government spent $ 1.6 million on an anti-smoking cam-
paign, no significant amount of public money was spent on ac-
curately informing the Western Australian electorate about
3eaman's land rights proposals. In short, the pro-land rights
case went unheard. In August 1984, when Seaman finally repor
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ted to the Burke government, the government indicated that
his recommendations were unacceptable. The reason appears to
be that Seaman's recommendations were inconsistent with the
pro-business stance the Burke government was increasingly
adopting.

The real turning point came with the long run-up to the
federal election. Convinced by Brian Burke that a Labor Party
commitment to land rights could cost up to eight Labor seats
in Western Australia, the Prime Minister on 17 October 1984
unilaterally reversed his government's commitment to effec-
tive Aboriginal land rights - the Aboriginal right to veto
exploration was to go. The Minister for Aboriginal Affairs,
Clyde Holding, fought a rearguard action to maintain the ALP's
Aboriginal affairs policy. After all, it was only some ten
months since Parliament had endorsed the commitment to the
five principles, and three months since this policy was re-
endorsed by the ALP national conference. Holding had also a-
dressed the United Nations working group on indigenous People
in Geneva and repeated the policy commitment.

The full extent of the Hawke government's about-face on
land rights became evident in February this year when the
Commonwealth's preferred national land rights model was cir-
culated for discussion. The model breaks with three of the
five principles of the ALP's policy platform: there is no
Aboriginal right to veto mineral exploration on Aboriginal
land; there is no guarantee o¢f access to mining royalty e-
quivalents, and there is no mention of compensation for lest
lands. The preferred model does provide for inalienable Abori-
ginal title to claimabkle land (that is, vacant crown land),
although in cases of pastoral excisions, this land is not

inalienable. It also provides for protection of sacred Abori-
ginal sites.
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The crucial issue in the preferred model, and in existing
land rights legislation, is the right to veto mining. Since
the early 1970s, mining interests and AMIC have lobbied relent-
lessly for a dilution of the limited Aboriginal control over
resource development on Aboriginal land and reserves. Wood-
ward's terms of reference envisaged the transfer of mineral
rights from the crown to Aborigines. However, after conside-
ring the submissions of mining interests, Woodward recommended
that Aborigines be granted a limited right to control resour-
ce development on their land - a right limited by a national
interest provision, by the protection of prior interests, and
restricted to control of exploration (for once permission to
explore was granted, Aborigines would have no power to prevent
mining)}. Similarly in South Australia, the Aboriginal veto

right is limited by statutory provision for independent arbi-

tration in cases where Aboriginal and mining interests disagree.

This meant that the Aboriginal veto right can be negated where
state or national interests want mining. In short, Aborigines
have never enjoyed an absolute mining veto - the veto has al-
ways been conditional on independent arbitration or lim&!ed

by wider considerations.

The mining lobby has argued on equity grounds against any
Aboriginal rights to control resource development: the law
should not provide Aborigines with rights other Australians do
not enjoy. But most Australians (85 per cent) live in urban
areas where mineral expleoration does not take place. Urban
Australians don't need special rights because mining activity
does not affect them. Pasteral lands throughout most of Austra-
lia are open to mineral exploration, but there are important
differences between pastoralists and Aborigines.

First, while pastoralists may have historical associations
with a property, they do not have spiritual and religious asso-
ciations with specific sites on that property.
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Second, it is increasingly common for Aborigines residing
on Aboriginal land to physically distance themselves from the
wider society; most Aborigines on the land live at Aboriginal
outstations or remcote communities. Pastoralists by contrast
are not on the land to isclate themselves but primarily for

commercial reasons.

Third, white pepulation concentrations near Aboriginal
communities invariably have serious negative effects on these
communities - this is one of the clear lessons learnt from
Gove, the Alligator Rivers region, and Groote Eyland. In con-
trast, pastoralists would regard a nearby white township as a
gain from mining activity. Even though Aborigines receive com-
pensation for surface disturbance and social disruption from
mining, this is a group right and reflects the communal owner-
ship of the land. The distribution ¢f the compensation often
leads te intensive political activity within Aboriginal groups
with accompanying social pressures and tensions. Pastoralists,
however, have individual title to the land and any compensa-
tion they receive is individually owned.

Another possibility rarely acknowledged is that mineral
expleoration and development may impinge more directly on Abo-
riginal land use patterns. Most Abcorigines living on outsta-
tions use the land for hunting, fishing and gathering activi-
ties. Non-Aboriginals concentrated at remote mining town can
rapidly deplete and even exhaust the renewable resources that
Aborigines still draw on for their livelihood. Commercial far-
mers on the other had use the land in a more intense and con-
trolled manner - if an area is mined, farmers and pastoralists
can always move stock elsewhere. Wildlife resources cannot be
controlled in this way.

The fact that Australians who live in rural areas cannot
control mineral exploration on the land is not in itself a
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compelling argument against the Aboriginal vetoc right, This is
demonstrated most clearly in Western Australia, where under
sub-section 29 (2} of the Mining Act, 1972-8]1 farmers and
pastoralists do enjoy a limited veto right. It is interesting
to note that the Upper House of the Western Australian Parli-
ament that recently rejected the Western Australian Aborigi-
nal Land Bill, 1985, deferred making a decision to amend sub-
section 29{(2). The Liberal/National Party opposition that
controls the Upper House (and has campaigned stridently against
the Aboriginal mining veto) somewhat hypocritically refused

to deny the same rights to farmers and pastoralists.

The Aboriginal right to mining royalties raised on Abori-
ginal land has existed in the Northern Territory since 1952 -
this statutory right was included in the Northern Territory
(Administration) Act and later incorporated in the Land Rights
Act. The reasons for this right are complex and appear to be

due to three factors.

First, they are intended to be compensatory - a pa&hent
to Aborigines for loss of access to the land and the negative

impacts of mining on Aboriginal communities.

Second, they are meant to provide Aboriginal interests
with some access to mineral rent raised on Aboriginal land.
Mineral resources are finite and non-renewable and if they are
to be developed by non-Aboriginal interests, then it is felt
that Abeorigines should enjoy some economic benefit. This sha-
ring of mineral rent with Aboriginal interests recognises
that the normal spin-offs from mining activity, like employ-
ment and increased business opportunities, benefit urban cen-
tres much meore than remote areas and are thus rarely available

to Aborigines.

Third, royalties are paid to Aboriginal interests in re-

Fringe Camp in Alice $prings (Photo Ingkerreke Qutstation Resource Service publication}
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cognition that not all Aborigines benefit from the Northern
Territory land rights legislation {(since only land not alrea-
dy held by non-Aboriginals is available for claim} and are
intended to provide funds for Abeoriginal economic advancement.
Hoodward noted in his report that payments arising from mining
on Aboriginal land are extremely important because they pro-
vide a source of funds independent of annual government appro-
priations. Implicit in this point is the notion that Aborigi-
nes should automatically share in benefits derived from the
development of non-renewable resources on their land. Over

the past eight years in the Northern Territory, mining royal-
ty equivalent payments have provided funding for the operations
of land councils, the preparation of land claims, business
enterprises, and community development initiatives. No royal-
ty equivalents are paid to individual Aborigines. A propor-
tion {30 per cent) of them are allocated to communities in

"areas affected" by mining.

The preferred model does not provide for maintaining the
present guaranteed rights to royalties that are incorpsgbted
in the Northern Territory Act, and in all other state Acts.
Instead, it provides that state governments will decide how
much of statutory royalties from Aboriginal land that Abori-
ginai interests will receive. It is conceivable that some
State governments could reduce the amount to zero without

acting outside the preferred model.

The guestion of compensation for lost land is hardly men-
tioned in the preferred model. Aboriginal people living in
settled and urban regions would receive a right to claim un-
alienated crown land on the basis of traditional ownership,
historical association or a needs criterion. However, as is
evident with the New South Wales Land Rights Act, 1983, there
is little unalienated crown land available in the more settled
states like New South Wales. In recognition of this, the
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NSW Act allows compensatory payments (at the rate of 7.5 per
cent of the state's land tax) for a period of 15 years. This
money can be used to buy land for Aboriginal groups on the
open market; for example, Weinteriga station was bought by the
Wilcanniea Aboriginal Land Council for % 825,000. The land

bought is often not freehold and not inalienable, but it is
land.

The preferred model is rejected by Aboriginal interests,
heard most effectively through the Federation of Land Coun-
cils, because it is at odds with the principles of social
justice and distributional equity inherent in the ALP's po-
licies. The major objections are:

First, the preferred model proposes to take away the exis-
ting limited Aboriginal rights to control development on
Aboriginal land. The benchmark Northern Territory Act, being
federal legislation, is singled out for amendment. This means
that rights established by law and enjoyed by Aborigines in
the Northern Territory for almost a decade are under threat.
Exisiting land rights legislation in States such as NSW and

South Australia would inevitably come under intense pressure
to be altered.

Second, Aboriginal royalty rights are also to be with-
drawn. In the Northern Territory, Aboriginal interests now
receive 100 per cent of statutory royalties raised on Abori-
ginal land. Similarly, in South Australia, under the Aborigi-
nal Land Trust Act, 1966-73, 100 per cent is guaranteed, but
under the Pitjantjatjara and Maralinga Acts, only 67 per cent
of royalties is payable to Aboriginal interests. To date, no
resource development projects have been undertaken on Abori-
ginal land in South Australia. In NSW, Rboriginal interests
own all minerals on Aboriginal land except gold, silver, coal
and o0il. The preferred model intends to give rovalty rights



148

to Aboriginal interests. The independence that Woodward envi-
saged from guaranteed royalty rights will disappear; Aborigi-
nal interests will have to lobby state governments for royal-
ties. In a number of states, such as Queensland, Western Au-
stralia and the Northern Territory, it is difficult to see
governments paying over royalty equivalents to Aboriginal
interests. Again, the preferred model intends to take away
established rights - this time, rights in property.

Third, while the Commonwealth intends to take away rights
now enjoyed by almost half of Australia's Aboriginal pepula-
tion {those in the Northern Territory, South Australia and
NSW), it provides no guarantee that even the limited provi-
sions in its model will be introduced if state governments
do not accept them. In short, rather than enforce land rights
legislation in the states that make up the benchmark establis-
hed in the Northern Territory, the federal government seems
committed to lower that mark dramatically. But there is no
guarantee that any benchmark will be accepted by the states.
The preferred model seems a gamble on federal/state difdoma-
cy. The inevitable losers will be Abcriginal people through-

out Australia.

The mining industry arguments against the model, as put
by the AMIC's James Strong last month, are surprising. AMIC
argues that setting up independent { presumably judicial) tri-
bunals to make recommendations to government over disagree-
ments between mining and Abeoriginal interests will result in
unacceptable delays and constitutes a de facto veto. What 1is
particularly odd is that the preferred model appears to move
very close to the land rights model canvassed by AMIC in 1984.
There is a certain mobility about the mining industry's posi-
tion; as the federal government's postition becomes less pro-
gressive, AMIC's bargaining pesition appears to become more
extreme. Clearly, what the mining industry really wants is the
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unimpeded right to explore and develop any Aboriginal land.
This position has been rejected by the 1974 Woodward Commi-
ssion, the 1983 review of the Northern Territory Act by Jus-
tice Toohey and the 1984 Seaman inquiry in Western Australia.
After considering the mining industry submissions, Paul Sea-
man said:
My assessment is that there is no compelling economic
reason why, in the interests of the broader community,
Aboriginal communities should not be afforded control
over mining or petroleum activity on Aberiginal land.
Seaman was obviously unimpressed with the mining industry's
attempt to egquate mining wellbeing with national economic
health. Mining interests in the final analysis are only sec
tional interests - something exposed by Fitzgerald in his
report to the Whitlam government in 1974. Particularly in re-
mote areas (where most Aboriginal land is), there are doubts
about the regional {(or national) multiplier effects from
mining. These effects occur in secondary, rather than prima-
ry, sectors of the economy. Australia gets few indirect be-
nefits from mining because most mineral processing occurs
overseas. Interestingly, the opposite extreme position, an
unconditional Aboriginal right of veto, is no longer put for-
ward by Aboriginal interests. Aborigines appear willing to
accept conditional (as in South Australia} or limited (as in
Northern Territory) rights.

The accommodation of interests struck in 1976 has clear-
ly never been accepted by the mining industry. In many ways,
given the unpopularity with Aboriginal people ¢f the prefer-
red model, AMIC's opposition to it on the grounds that it is
too progressive seems somewhat cynical. After all, the pre-
ferred model basically provides concessions to the mining in-
dustry: mining companies do not require Aboriginal permission
for general prospecting {(pre-title}, they only require the
government's permission for exploration titles. And the in-



150

dependent tribunal can only make recommendations to government
in cases of disagreement over mining activity or terms and

conditions - recommendations governments can ignore.

The rejection of the preferred model by both Aboriginal
and mining interests,albeit for very different reasons, may
assist Aboriginal interests in their determination to stop the
enactment of the preferred model. If the model is seen to be
universally unpopular, both electoral and caucus pressure
could force the Hawke ministry to abandon it. Groups like the
Federation of Land Councils and the recently launched Abori-
ginal Land Rights National Suppert Group are lobbying Labor
Party members to oppose the preferred model in its present
form, and pose the question: is it asking too much to expect

the Hawke government to comply with its ALP's endorsed poli-
cies?

But what 1f the unpopularity of the preferred model re-
sults 1n its abandonment, and that the call to leave the
Northern Territory Act undiluted is accepted? The Hawk&'@overn-
ment's approach to national land right is patently unproduc-
tive; where do we go from here? A first step may be to re-
cognise that the principle of effective land rights through-
out Australia need not be synonymous with uniform land rights.
In short, the ideal of horizontal equity between all Aborigi-
nes may be unattainable. Vested interests aside, the very
concept of a national model may need to be abandcned in re-

cognition of the fact that the needs of Aboriginal people vary
greatly.

It may be better to look for a land rights formula that
both incorporates the minimum benchmark of the Northern Ter-
ritory Act and vertical eguity criteria that recognise the
socio-cultural and economic differences between Aboriginal
people.
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One possibility is a South Australian- style system,
where regional differences are recognised and incorporated in
different Acts. This strategy need not abandon the five broad
principles of the ALP's Aboriginal policy. However, 1t would
require a more determined Commonwealth commitment to compre-
hensive and national land rights, a commitment that may re-
guire the federal government to use its constitutional powers
to override policies in states opposed to the principle of
land rights.

Perhaps the crux of the preferred model is that it does
accept the principle of Aboriginal access to some inalienable
freehold land throughout Australia. Given that the preferred
model appears destined to become the deferred model, the chal-
lenge for Australian society will be to find a way to intro-
duce effective Aboriginal land rights across the nation with-
out taking away the limited rights already established by
law.
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THE PEQPLE THE LAND RIGHTS ACT FORGOT

From: The Ingkerreke Qutstation Re-

Arnhem
Land

source Service

Many people believe that the Land Rights legislation in
the Northern Territory is a pioneering example of a European
colonial society compensating for the injustices and destruc-
tion done to indigencus peoples and their culture as a result
of colonisation.

Indeed, by world standards it is.

But few are aware of how limited the legislation is, and
how partial and selective the compensation it offers.

Fully 52% of the Territory is occupied by Europeans under
pastoral leases, and this most productive land in the NT is
unavailable for claim by Aborigines. Thus half the Aboriginal
people in the NT, whose traditional land lies within this
pastoral area, are without land rights and have not benefg tted
at all from Land Rights legislation.

The Land Rights Act.

The Aboriginal Land Rights Act {Northern Territory) was
enacted by the Fraser Liberal government in 1976, shortly
before the NT attained self-government.

Western
Desert

The Act enabled then existing Aboriginal Reserves to be
handed over and held under Aboriginal contrel. Former Reser—

ves account for over 60% of Aboriginal held land in the NT.

The Act also enabled some large areas of vacant crown

land to be claimed, by proving traditional ownership in a . .
. Areas marked in black are the most productive
European court of law. This accounts for a further 30% of o )
L . , 52% of the NT under pastoral lease, which cannot
Aboriginal held land in the NT, although some claims have yet X .
be claimed by Aborigines.

Map of Northern Territory under pastoral lease which cannot be
claimed by Aborigines (in Black} - Ingkerreke Outstation.
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to be heard.

Only 6% of land currently held by Aborigines in the NT
is pastoral or productive land. This consists of pastoral
leases placed on the market by white pastoralists who had in
many cases rendered the land uneconomic by overstocking and
degrading the land. These leases were bought for Aboriginal
communities by the then Aboriginal Land Fund Commission, now
replaced by the Aboriginal Development Commission.

The remaining 94% of Aboriginal held land is either arid
desert or tropical wetland, both unsuitable for pastoral pur-
poses, and of little interest to Europeans until the minerals

and energy boom of the last two decades.

Thus only those Aborigines lucky enough to escape the
first century of colonisation, because they lived in remote
or arid country, now own large areas of land. The remainder
of the Aboriginal people of the NT own little or no land at
all, and most are effectively barred from access to tHeir

traditional country.

Even the NT Land Rights Act is under threat as State
and Federal Labor governments are moving to establish uniform
Land Rights Legislation which will abolish the veto Aborigi-
nal people in the NT currently have over mining on Aboriginal
freehold land.

What the Land Rights Act did not do.

It was never contemplated that Aboriginal people would
be able to claim large areas of pastoral land. They were free
to purchase pastoral leases, but in very few cases have they

had the financial resources to do this.

|
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Instead, the Gibb Committee in 1971, Justice Woodward in
1974, Justice Toohey in his 1983 'Report Seven Years on', all
recommended that the Land Rights Act include provision for the
excision of suitable living areas within pastoral leases for

Aboriginal communities having traditional ties with that
land.

While not adopting strict guidelines, all recommended
that the size of such excisions should be sufficient for the
development of self-sufficient farming ventures and possibly
the running of killer herds of cattle.

However, powerful vested interests, such as the NT pas-
toral industry, ensured that the final version of the Act

did not include any provision for these communities.

Under pressure to provide a means for these groups to
acquire living areas, the current Federal Labor Government
has adopted the policy of its Liberal-National predecessors,
which is to leave the fate of these people to the Territory
CLP government and the pastoralists. Rather than use its man-
date, given in the 1967 Referendum, to legislate for Aborigi-
nes in the states, it has been content to let the Territory
government, which is controlled by pastoral interests, draft
the proposed Community Living Areas Bill, and to reguest
pastoralists to co-operate with its implementation.

Reaction from the Pastoral Industry

The reaction from the pastoral industry and the NT govern-
ment has been predictable. In recent months the NT Cattlemen's
Assocjiation has conducted 2 national media and political cam-
paign to weaken the proposed Community Living Areas Bill in
such a way as will prevent many legitimate claimants from

obtaining living areas, and confine successful claimants to
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such pitifully small parcels of land, normally of 1 sguare

kilometre, which will lead to the creation of rural ghettos.

The Cattlemen's Association has also pressured pastora-
lists to cease all private excision negotiations and to offer

only short-term subleases, often with very onerous conditions.

Pastoralists who are related to Aboriginal communities
living on their properties often know local customs and speak
local languages fluently. Under pressure to grant excisions
or subleases, they tend to favour family groups to which they
are related, and over which they have a strong influence, thus

disadvantaging legitimate claimants under tribal law.

Until recently a relationship of mutual dependency exis-
ted between the pastoral industry and the Aboriginal communi-
ties uponwhose labour it was built. This inter-dependence has
been broken by the advent of equal pay for Aberiginal stock-
men, technological innovations such as helicopter mustering
and road transport of stock, and the shift of Aborigina&*de—

pendence from pastoralist to the welfare system.

As a consequence, there is a fear among pastoralists of
an Aboriginal presence in their midst that they cannot con-
trol or dominate. They fear the larger Aboriginal population
will exert a political and economic influence that will out-

weight thelr own.

For these reascons, the Cattlemen's Association is cam-
paigning to prevent excision legislation being based on tra-
ditional ownership, even for small parcels of land, as it

would have been under the Land Rights Act. They are demanding:

the Community Living Areas Bill be based on welfare and
residential needs only (thus denying traditional associ-
ation with the land).
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Camping on a Stock Route where pastoralist refuses access to traditional land (IORS)



only Aboriginals living on pastoral leases over the last
10 years be eligible to apply for excisions (thus ex-
cluding traditional owners forced off their land since
the Second World War),

tenure only for those currently resident on pastoral
leases, with the permission of the pastoralists (thus
freezing the existing situation where many groups are
forced to live away from their land or in town, and al-

lowing pastoralists to favour selected family groups!},

the area of excisions be limited to half an acre per
family unit {(thus creating rural ghettos),

all applications to be received and processed within a
period of two years (thus making it impossible for Abo-
riginal organisations to effectively research and sup-
port excision claims), and

the land to revert the pastoralist if it is unocéﬂbied
at any stage for three years (which assumes a lease si-
tuation rather than freehold title).

The reaction of the NT government has been to laupnch an
all-out campaign against Aboriginal rights, esepcially in the
lead-up to the December Federal Election. In his last days
as Chief Minister of the NT, Mr. Paul Everingham attacked the
Sacred Sites Authority and shelved the propesed Community
Living Areas Bill.

Pastoral area communities have again been forced to wait
indefinitely for a resolution to their land needs problems.
Without access to adequate housing, water or essential ser-
vices from the NT government, which depend upon secure tenure
to land, they continue to endure the poorest living conditi-
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ons found anywhere in Australia, comparable to anything found
in the so-called "Third World".

Strategy for Survival - The Qutstation Movement

Under the old assimilation policy, the government rounded
up all remaining Aborigines living in the Central and Western
Desert regions in the 1950's. They were herded into government
controlled settlements for involuntary adaptation to European
life. Some were hastily moved from the north of South Australia
to make way for the British atomic bomb tests at Maralinga
and Emu.

This disatrous policy led to the decimation of these Abo-
riginal communities through disease, overcrowding, institutio-
nal control and restrictions on their traditional way of life.
At least half the Pintubi people brought in died. Those not
caught in the Maralinga roundup were exposed to radiation and
died, or still suffer from the consequences of radiation
diseases.

Some 13 years ago, however, many of these groups began
to choose their own solution to the problems imposed by Euro-
pean domination. Rejecting the progression from institutiona-
lised settlement to permanent town life, they began to move
back to their traditional country in family groups, taking
with them the few European technological innovations upon
which they had come to depend. Thus began the so-called “"out-
station movement".

But the outstation movement has not been confined to tho-
se groups whose country Europeans could find no use for. A
second wave of the outstation movement has been under way for

several years in pastoral areas of the NT and WA.



Many of these communities were moved from pastoral proper-
ties to government or mission controlled settlements during
the Second World War, for alleged security reasons. Since then,
many have had only intermittent contact with their land through
seasonal pastoral work. While some groups have re-established
permanent but underserviced camps on pastoral properties, many
still live in the old settlements or in the overcrowded Town
Camps around Alice Springs. There they are exposed to all the
social problems connected to chronic unemployment, exposure to
alcohol, communal tension and lack of freedom to practice their
traditional way of life.

There is therefore a degree of urgency being expressed by
Aboriginal community leaders to move back to their land and
to obtain secure excisions. They want to pass on traditional
stories, customs and responsibilities to their children and
grandchildren before they die. They want to get their families
away from the destructive influence of the town environment
before they are destroyed by alcohcl, violence or dispersioen.
They want to secure an inheritance for their familiéb’before
the strength of their traditional claims die with the passing
of their generation.

Barriers to Pastoral OQutstations

Left out of the 1976 Land Rights Act, faced with a hosti-
le pastoral industry and CLP Territory government, and aban-
doned by the Federal Labor Government, pastoral area communi-
ties have grasped the only bargaining chip left to them.

Under the Land RightsAct, Aboriginal groups are entitled
to claim areas of unalienated crown land. The now unused
stock routes, stock reserves and quarantine areas that traverse
many of the pastoral leases in the NT are still classified as
unalienated crown or public purpose land.

161

Traditional owners from pastoral areas have therefore in-
structed the Central Land Council to lodge land claims to those
stock route areas on their behalf, particularly where pasto-
ralists have refused to negotiate excisions. In most cases
communities have indicated that the stock route claims will
be dropped once suitable living areas on preferred sites can
be negotiated.

The Territory government has responded by introducing into
the Legislative Assembly the Vesting of Lands Bill, which will
alienate these areas of crown land, making them unavailable
for claim under the Land Rights Act. It has tied the passage
of the Community Living Areas Bill to this Bill, so that one
cannot be passed without the other. This means that Aborigines
must drop all stock route land claims and accept whatever the
NT governmenthands out in the Community Living Areas Bill, if
they are to get any land at all. So far they have refused to
drop these claims.

The Federal Government has so far refused to intervene.
In fact Aboriginal Affairs Minister, Clyde Holding, is now
Supporting the NT Cattlemen's Association by instructing the
Central Land council and the Aboriginal Development Commission
to withdraw legal and financial Support from communities who
have made temporary camps on stock routes, or who have erected
improved shelters on pastoral land.

These communities are in a catch-22 situation. Policy-
makers in Aboriginal Affairs expect families wishing to estab-
lish outstations to prove their genuineness by making the move
and establishing and maintaing the camp from their own resocur—

ces, before the Department_of Aboriginal Affairs will give them
support.

But the Department will not support communities who, to
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fulfil this requirement to prove the genuineness of their re-
solve to obtain excisions, make temporary camps on the only
land available to them, the stock routes that are under claim.

Nor will the Department support Aboriginal organisations
supporting or assisting these communities to establish stock
route camps, even though they are legally camped on vacant

crown land.

In addition, Aberiginal communities in the region almost
universally lack the resources to establish outstation camps
on their own. They have therefore called upon Aboriginal orga-
nisations in Alice Springs to assist them in setting up ocut-
station camps. But these organisations are not geared to meet
the specific needs of outstation communities, and have been
able to help only in a very limited, ad hoc and unplanned way.

The Central Land Council is able to provide legal and po-
litical support in excision negotiations, and Tangentyere Coun-
cil is able to give material support in some instances¥® although
it is geared to meeting the needs of the Alice Spring Town Camps.

Ingkerreke — A New Initiative

With this objective leaders of over 30 cutstation commu-
nities in the region have formed a new organisation, the ING-
KEREKE OQUTSTATION RESQURCE SERVICE. As yet it has won only very
limited and qualified support from government and DAAR officials,
even though they admit the need exists for a co-ordinated ap-
proach to meeting present and anticipated excision cutstation
community needs. Despite repeated submissions from supporting
Aboriginal organisations for funding of the pilot part of the
resource service proposal, and a comprehensive submission by
Ingkerreke on its own behalf, funding has not been set aside to
enable the organisation to function effectively in future.

{IORS address - PO Box 2363, Alice Springs, NT 5750 Australia)
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ABORIGINAL LAND COUNCIL ATTITUDES TO MINING NEGOTIATIONS.
By: Bruce G. Donald

How wrong can you be? In last year's AMPLA Yearbook, in
his paper on land rights Michael Barker claimed;

"In the year 1984, it is fair to suggest, Aboriginal
land rights is no longer a concept awaiting its day,
but a present reality .... No longer, therefore, do
Australians stand at the policy crossroads debating
whether land rights is a good or bad thing. Rather
there are now tasks at hand, tasks to produce effec-
tive and workable land rights law".

Of course before the ink was dry on his paper, Mr. Barker
would have realised he had spoken far to socon. When he was
writing he was not to know that the mining industry campaign
was about to be unleashed, as it was in May 1984. Before
looking at Land Council attitudes to mining negotiations con-
cering Aboriginal Australian Land, this Association of mining
lawyers should be given a perspective from the Aboriginal
Land Council side, of the events of the preceding vyear, to

balance the views which are commonly put from the mining com-
pany side.

The campaign against recognizing the rights of Aborigi-
nal Australians to their land, was launched by Hugh Morgan of
Western Mining Corporation, from that familiar bunker in Au-
stralian political debate, the extremist position. He quoted
St. Paul's exhortation in the letter to the Corinthians (ch.
7. v.20), "Let every man abide in the calling werein he was
called". Miraculously he derived from this an assurance that
the "calling"” of mining was somehow a sanctified Christian
calling, to be favoured at any cost as against the unholy
paganism of Aboriginal behaviour on land. Unfortunately,
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Morgan did not check his context and, in fact St. Paul was
exhorting his converts that, whether one is circumcised or
uncircumsised, it is not important when one is called to re-
ligious teaching! What miners and lawyers are to make of that

is anybody's guess.

However the campaing having been launched on a religious
basis it was then carried through by the Western Australian
Chamber of Mines, an organisatioen obviously financed by the
mining industry. The mining campaign chose to exploit sophis-
ticated media technigues and in my opinion appealed to fear
in order to achieve a political wvictory. Accordingly the
Western Australian Chamber of Mines chose to depict land rights
as creating Berlin-type walls built by black hands across the
state, inferring that the grant of land to Aboriginal Austra-
lians would close it off. There was no mention of the right
af all Australians to close their gates and warn trespassers
of their property. There was no mention that all public roads
remain open across Aboriginal private land, just as those
across European Australian private land. These distorti&ﬁs
have become a major theme of anti-land rights propaganda
reaching the greatest excess when the Bulletin's writer, Mr.
pavid Barnett, dubbed land rights as the new apartheid. The
Age newspaper in its editorial of B8th March, 1985 rijhtly
described such comparisons between land rights and apartheid
as an “obscenity". The campaign also depicted laws concerning
land rights as overbalancing the scales of equality giving
unequal favours to over privileged Aberiginal people, a de-
piction which any cursory observation of their qualitative

state proves ridiculous.

The Western Australian Chamber of Mines had no doubt ac-
ted quickly to twist public opinion because it realized it
might well fail to sustain its case before the impartial and

judicially conducted inquiry into land rights in Western
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Australia by Mr. Paul Seaman .C. And fail it did when Mr.
Seaman Q.C. found in favour of the rights of the Aboriginal
Australians of Western Australia. He confirmed, as Mr. Jus-
tice Woocdward had found ten years before, that control of mi-
ning on Aboriginal Australian land was fundamental to the
restoration of land rights.

Mr. Seaman Q.C. said at para 9%.51:

"My assessment is that there is no compelling economic
reason why, in the interest of the broader community,
Aboriginal communities should not be afforded control

over mining or petroleum activity on Aberiginal land".

At the same time, the Northern Territory Chamber of
Mines was behaving in the same manner as its counterpart in
the West, wrongly portraying the position under the Federal
Aboriginal Land Rights (Northern Territory) Act 1976 as one
of disaster. The Land Councils replied in June 1984, estab-
lishing that in the period since the introduction of the
Northern Territery Land Rights Act, through 1983, exploraticn
activity and expenditure in the Northern Territory had main-
tained the same proportion of naticnal activity, as it had
before the Land Rights Act was introduced and that according-
ly the case could not be sustained against land rights. What
the Land Councils did agree was that:

a) In the special case of Arnhem Land which makes up only
about 7% of the land mass of the Norhtern Territory,
there was a halt to exploration because of the absence

of proper anthropological data and alsc becauss there
was a perceived view among the constituency of the Nort-
hern Territory Land Council that intrusion into that

special area should be very carefully controlled,
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b) In cases outside Arnhem Land, where companies had
accepted the legal rights of Aboriginal people, success-
ful negotiations had been achieved, such success being
particularly marked in the Centre with the Mereenie oil
field, Palm Vally gas field and Granites goldmine, all
these on Aboriginal Land. But if companies refused to
negotiate with the Aboriginal owners of land, acknowled-
ging the clear financial provisions of S. 43 of the Nort-
hern Territory Land Rights Act, then obviously there
would be delays.

However the miners had waged fierce war and despite the
arguments of the Land Councils, the dominces had begun to
fall. Within a week of Mr. Seaman Q.C.'s report in Western
Australia in September 1984, recommending Aboriginal contrcl
of mining on their land, the Western Australian Labor Govern-
ment had felded in favour of the mining lobby and had announ-
ced a land rights package denying Aboriginal Western Australi-
ans control over mining activity on their country. Shortly
after this capitulation, it was obvious that the Feder®® ALP
policy, unanimously affirmed at the July 1984 Conference of
the ALP as guaranteeing to Aboriginal Australians the right
to control mining on their land, would be thrown out the win-
dow. This happened a mere two months later with the Federal
Government opting in favour of a compromise Land Rights sys-
tem to increase the power of the industry.

This result was particularly bitter because Aboriginal
Australians have, since the referendum in 1967, which gave the
Federal Government power in these matters, looked to Canberra
to lead, and to the ALP as providing that leadership.

In June 1984, the Prime Minister had personally assured
teh Director of the Northern Land Council and the Chairman
and Secretary of the Central Land Council in a meeting in
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Canberra that his party was committed to land rights and that
it was looking to the recommendation of the Seaman Inquiry. In
the same meeting the Minister for Aboriginal Affairs encoura-
ged the Land Councils to make out their case to Mr. Seaman
Q.C.. The Prime Minister's sell-out on that undertaking soon
appeared when he joined western Australian Premier Burke in
the package which simply discarded the Seaman position.

In the Northern Territory, the Mines Department was mo-
ving in against the Land Councils, to bring pressure to bear
on those mining companies which had indicated a willingness
to implement cone of Mr. Justice Toohey's recommendations for
faciliting agreements with Aboriginal owners. In his report,
"Seven Years On", reviewing the Northern Territory Land Rights
Act, Mr. Justice Toohey had recommended a two phase approach
to a mining negotiation: he called it the "disjunctive agree-
ment approach” whereby the realities of communications with
Aboriginal Australians would be acknowledged and companies
would first negotiate only over the exploration rights. Later
when more specific details of a possible production préposal
were available, they would then negetiate for production
rights. The Land Councils continued to indicate that in con-
sultations with traditional owners, such an approach made
considerable sense., Accerdingly, at least two companies were
willing to consider such an approach.

However the Nerthern Territory Mines Department inter-
vened in the commercial process and made it quite clear that
if a company negotiated a disjunctive agreement, the Northern
Territory Administration would not issue it with an explora-
tion title. In the face of this, it is hardly surprising that
the mining companies in question indicated to the Land Coun-
cils that they could no longer proceed in this disjunctive

manner.
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Despite this gathering momentum as a result of the cam-
paign, the actual position, certainly in the Central Land
Council area continued to show that where mining companies
would negotiate on a financial basis, successful results would
be achieved, even in those cases where the traditional ow-
ners and the Land Council together had an absolute right to
control what would happen on Aboriginal land.

Accordingly the negotiations with the Mereenie Joint Ven-—
turers, first for an access road to bring cil tankers from
the Mereenie o0il field across Aboriginal land, were negotia-
ted with tradtional owners in the record times of three months
and five months respectively, involving full consultations
and negotiations. The agreement in that particular case also
involved an opportunity for future commercial participation
by the Central Land Council in future pipeline activities on
behalf of traditional owners. In this case the companies are
to be congratulated for acknowledging the legitimacy of such
participation. However in another case, where the mining com-
pany continued to reject that there ought to be any financial
dimension to the negotiation for new exploration titles, the
negotiations indeed became stalled.

While these things were happening, the long and care-
fully researched Tatz report, "Aborigines and Uranium" was
finally released with its stark conclusions concerning the
social impact of mining and the extremely high social and
cultural costs of mining activity for Aboriginal Australians.
At p 305, the task force recommended:

“3. Immediate steps should be taken to create a profes-
sionally competent national task force to help Abori-
gines acquire the necessary skills and techniques

for their survival alongside prolonged uranium mi-

ning and or development in the Region......
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4. Any further mining or development should not take
place before this task force is created and has de-
veloped guidelines and procedures which effectively
attempt to mitigate the deleterious effects of mi-
ning and development on Aborigines in the Region, and
reinforce the positive aspects of development".

Notwithstanding the addition of these views of the Tatz
committee to those of Mr. Justice Woodward, Mr. Paul Seaman
¢.C. and many other notable Australians, the foremost of whom
is of course Dr. H.C. Coombs {former Governor of the Reserve
Bank and adviser to numerous Prime Ministers, Liberal and
Labor), by the end of 1984, a mere six months after the cam-
paign had been commenced, the Federal Government at the se-
nior level had abandoned those principles which careful ana-
lysis had consistently endorsed. Is that what the mining indu-
stry is asking clear thinking Australians to do? Does the mi-
ning industry simply ask us to reject such analysis in favour
of their own self interest? Is rational inguiry and research
on a subject of national importance to be discarded it favour
of a sectional interest which, anyway, is being accomodated

by Aboriginal Australians?

The capitulation of the Federal Government became complete
with the publication of its Preferred Model for National Land
Rights (20 February 1985). This document proposes not only
that requisite State laws need not grant control of mining to
Aboriginal Australian land owners but also that there should
be no right in the nature of S5.43 for compensation to be ne-
gotiated in an open financial negotiation. All matters are to
be open to arbitration. And the icing on the cake for miners
would be that even the rights granted to Northern Territory
aboriginal Australians by the Fraser Government would be taken
away; the Land Rights Act in the Territory would be amended
to the preferred model. Perhaps the final evidence of the one-

171

eyed position of the mining industry is that even this victo-
ry is not enough; the preferred model is not acceptable to
the industry.

A moment's reflection is warranted on the reasons why the
mining industry attack has, to this point, been successful.
First, the sheer disparity of resources is cbvious. The Land
Councils have no funds for prime time television, regular
full page newspaper ads and highly paid advertising advisers.
Secondly, the Federal Government made no attempt at any pub-
lic information campaign to counter what they admitted was a
very biased and misleading campaign by the industry. Thirdly,
the mining campaign exploited twe of the less pleasant as-
pects of many Australian people namely their inherent willing-
ness to believe anything negative about Aboriginal Australians
and their simplistic view that social justice is about not
giving anyone different rights frem anybody else.

This brief reminder of the contemporary history is the
background against which the current attitude of the Central
Land Council and the Northern Land Council to negotiations
with miners can be stated. Simply put, the Land Councils as-
sert firmly that the proper system both for the Northern Ter-
ritory and for the rest of Australia is that contained in the
Federal Aboriginal Land Rights (Northern Territory) Act 1976.
The Land Councils are committed to maintaining the rights gi-
ven eight years ago to their constituents. They will oppose
the preferred model in so far as it requires the watering
down of the Northern Territory Act.

Te assist in the implementation of the present system,
Central and Northern Land Councils have published guidelines
for the mining industry in making an application for and ne-

gotiating that application, in relation to Aboriginal Austra=-
lian Land.
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In addition to these guidelines it is, in my opinion,
necessary to peint out to the industry some major factors
about the Aboriginal Australians of the Centre, the North and
the North- West of Australia which are commonly the subject
of serious misconception among all Australians as well as
mining executives and their lawyers. These factors cannot
be ignored if the extremely negative state of affairs between
the industry and Aboriginal Australians is to be improved. I
will state these factors and spell out what I believe to be
their implications.

1. Factor The Violent dispossession of Aberiginal Australians
from their land by the European occupation is an incontra-
vertible fact, still denied as a matter of law but as ob-
vious as the nose on your face to anybody who makes the
slightest inquiry.

Implication Resoclution of this factor will contirfige to be
kept high on the political agenda not only by Aboriginal
people but by well informed people in all sectors of Au-

stralian society.

2. Factor These Aboriginal Australians of the Centre, the
North and the North-West are not geing to conveniently go
away, die out (their numbers are increasing), cease to
aspire to political, economic and social participation, or
passively allow development at the cost of their own cul-

tural annihilation.

Implication No matter what form of land rights law exists,
however watered down and even if there is no such law, mi-
ning companies will not successfully carry on business on
lands where these Aboriginal Australians continue to assert
their traditional association, without the companies nego-
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tiating with them. Continued to warfare against their most

strongly held aspirations will only exacerbate suspicions
and reduce co-operation.

Factor The majority of these Aboriginal Australians, child-
ren and adults, speak their local language as their first
language and English as a second or third and limited lan-
guage.

Tuplication Negotiations with these Aboriginal Australians
will need to be undertaken across both a language and con-
cept barrier which will require careful presentation of
ideas and information with proper allowance for time for
people to understand the issues.

Factor Aboriginal people are not, as the likes of Morgan

would have you believe, primitive people who can be trea-
ted as unable to adapt te current economic and social re-
ality. It is notable that Mr. Paul Seaman Q.C. at para's
2.9, 2,10 of his report said: ;
"I began my work in the Inquiry intending to give Abori-
ginal people every chance to participate. I expected
that they would probably be too disorganised or ineffici-
ent to make any worthwhile input, and that some of the
issues would be beyond them. Like a great many other
people I had made the unconscious assessment that they
were in some general way inferior to non-Aboriginal
people.
The hearings with the Aboriginal people have shown me to
be quite wrong. They have organised themselves effective-
ly, and put their cases with great clarity. It has not
been a case created for them or put for them by other
people®.
As a lawyer working for a Land Council, and having had the
privilege of conducting a land claim, I can also add that
the Central Australian Aboriginal groups with whom I deal
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have social systems of such complexity that to deny their
ability to understand the complex issues of mining and
development, if those issues are explained with full recog-
nition of the language and concept barriers referred to, is
misconceived.

Implication Mining companies should approach negotiations
in the same sophisticated manner that they would with any
other party.

Factor Aboriginal Australian culture in the Centre, the
North and the Nerth-West is not dead, nor is it locked in
the form it took one hundred years ago. Despite severe
social problems, it remains intact throughout the Centre
and North among young people as well as among older people,
in a form adapting with the new social and economic reali-
ty in which these people find themselves. Because Aborigi-
nal Australians wear trousers, drive motor cars and are

no longer conveniently available to be photographed stan-
ding one legged against the sky with spears in their hands,
does not mean that their culture has disappeared.

Implication Mining companies must acknowledge that they

are dealing with a living culture deserving of respect and
must develop ways in which their proposals will not repeat
the depressing position revealed in the Tatz Report of the
wholesale dislocation of the people of Cenpelli by the mi-
ning of uranium in their area. In some cases, mining com-
panies will receive a refusal of consent which must be ac-
cepted rather than giving rise to them shifting the debate

always into the political arena.

Factor Sites of significance and sacred places are real.
They cover virtually the whole of the Centre, the North and
the North-West (just as they no doubt covered the rest of
the continent but in leocations now lost). Sacred sites are

not suddenly discovered by geiger counters nor when a drill
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strikes an ore body (as is the common joke among mining
companies). The fact that not all sites are listed on a
public list is simply because of the inevitably secret na-
ture of such important matters. This fact should be no more
surprising to you than the fact that my father never told
me the details of his Masonic Ritual: it was for him a
secret matter.

Inplication Mining companies will have to accept that the
protection of the culture, religion and life to their fel-
low Aboriginal Australians may sometimes necessitate a
refusal of the right to develop upon the basis of the need
to protect a sacred place. The para-military operatioen

that led to the drilling at Nookanbah will not be tolerated
by sensitive Australians.

Factor These Aboriginal Australians live, sleep, love ,bleed,
laugh and cry in exactly the same way as every member of
this mining law association does. There are aspects af their
substantially depressed status which you or I may find as
distasteful as we find many third world issues. There are
aspects of Aboriginal ritual which we may perscnally find

as questionable as we find aspects of Christian or Muslim
ritual. There are parts of their social mores which we

may like to see exposed to another point of view.

Implication A mining company does not have to like some
cne to accept that they have a right to negotiate. Dislike
of cultural attributes may induce people to see this as a
legitimate basis for ignoring the rights of such people,
seeing them as degenerate and primitive. Mining companies
will need to avoid such views as they become involved in
the necessary accommodation with the interests of Aborigi-
nal Australians.

Factor People from all walks of life when dealing in areas
with which they are not familiar, need professional advice
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or the advice of people with particular knowledge. These
Aboriginal Australians like Vietnamese Australians living
in Fairfield or Greek Australians living in Collingwood

need advice and assistance from their advisors.

Implication The mining industry must disassociate itself
from the nonsense which has great currency in the press
that the whole problem with Aboriginal people can be laid
at the feet of the "dreaded white adviser". My short asso-
ciation with the people who advise Aboriginal groups, coming
as I do from over 10 years advising business generally and
many mining companies in particular, is that the calibre

of the people who advise Aboriginal Australians and the
quality of their advice is extremely high. We are not mani-
pulators, we are professional people who listen to our cli-
ents and then give effect to their requirements in any ne-
gotiation. We are tired of being vilified in the press as
mainipulative radicals who twist the minds of our clients.
We act according to law and professional standards and de-
mand to be treated as such by the mining industry. (As an
aside, let me add to the lawyers in this Association, that
the legal profession must continue to supply Aboriginal
people with advisers of sufficient commercial experience
and calibre to ensure they no longer suffer the absurd
disadvantage that characterised such notable negotiations
as Batman's "purchase " of Melbourne.}

Factor Perhaps the most significant point to be made to the

mining industry is that a clear statutory right underlies
the negotiation process in the Northern Territory for de-
termining compensation. Section 43 of the Land Rights Act
specifically provides that;

" A Land Council may agfee with an applicant for a mining
interest in respect of Aboriginal land in the area of the
Land Council for the giving of consent by the Land Coun-

cil to the granting of that mining interest to that ap-
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plicant in consideration of the payment to the Land Coun-
cil by the applicant of an amount or amounts specified
in, or calculated in accordance with the agreement and

of the acceptance of such other terms and conditions as
are provided for in the agreement.

At the same time the Land Rights Act makes it perfectly
clear that Aboriginal people will not own the minerals or
hydrocarbons beneath the land all of which are retained by
the Crown, S.12(2). This principle was decided by Mr. Jus-
tice Woodward and although regretted by Aboriginal people
and although contrary to their perception of their land,
they have accepted that decision and have never sought to
question it.

Accordingly all negotiations for primary royalties in re-
spect of mining on Aboriginal land takes place with the
Government and not with Aboriginal people. At the same time
the financial rights of Aberiginal people are clearly set
out in $.43 and they are available notwithstanding the
decision the Federal Government has taken to compensate for
dispossession by paying mining royalty equivalents to Abo-
riginal organisations through the Aboriginal Benefit Trust
Account being equal to the royalties received by the Ter-
ritory Administration from mining companies. Sectiaon 43
accordingly empowers Land Councils on behalf of traditional
owners to negotiate specific and overriding compensation
arrangements in respect of mining ventures on Aboriginal
land.

Implication There are two ways of approaching a negotia-
tion under $. 43. One could engage in the seemingly impos-
sible task of putting a figure on the social, cultural and
physical costs to Aboriginal people of disturbance produced
by mining activities. A brief reading of the Tatz report
will indicate that these are incalculable and almost cer-

tainly far in excess of what the mining industry could bear.
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The second approach and that which has been adopted by the
Land Councils, particularly in Central Australia, is to pro-
vide mining companies with a more familiar negotiation Sy~
stem for determining these levels of compensation, roughly
similar to the-market negotiations that occur when any ex-
ploration company or production company is seeking to farm
in another person to do the work under the mining title.
Such an approach is seen as sensible not only because it
provides a familiar basis for mining companies but also
because it provides an opportunity for the Aboriginal owners
of land to participate in a commercial manner in just the
same way as when equivalent rights are given to other people,
namely other mining companies, where they decide to trade
those rights.

It is no answer to this to accuse Aboriginal people of sel-
ling their culture, or to illegitimate these negotiations
by saying they are exercising a right which other people do
not possess. As noted, many other people possess equivalant
or similar rights to negotiate overriding royalties, free-
carried interests and the like. Hastily incorporated explo-
ration companies who have been fortunate to secure an ex-
ploration licence do it every day of the week. And in any
event, there is no justification for the assertion that with-
in the Australian economy people are treated egually in sig-
nificant respects; all sorts of people are given rights by
government by which they can trade, eg. the rights to import
goods, the right to carry on a television station, the right
to operate a foreign bank in Australia, the right to run an
airline, the right for manufacturers to have tarrif protec-
tion or subsidies, the right of farmers to average their
tax.

The fact that Aboriginal Australians may have a right to ne-
gotiate in the context of activity on their land is simply
one aspect of adressing the particular long term needs that
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they have.

If mining companies accept the f£inancial basis to these ne-
gotiations, success results, as indicated above has been
important major ventures for oil, gas and geold. In no case
have the negotiated financial arrangements constituted an
uncommercial burden. Analysis by mining advisors retained
by the Land Councils confirms that the Land Councils have
made proposals quite consistent with the undiminished pro-

fitability of the ventures.

Conclusion

The mining industry cannot delude itself into thinking
that a short term political victory in the field of land rights
law will remove their continuing need, along with all Austra-
lians, to work out systems for co-existing with Aboriginal
Australians. Whatever the legal system, mining companies must
accept that people will always have bargaining power, that Land
their bargaining power has been used guite conistentlylawith
the viability of mining developments on Aboriginal land. For
the future, the ability of companies successfully to negotiate
and in certain cases to accept a refusal, will be the hall-
mark of the future of mining on areas where Aboriginal people

have established a continuing association.

CHAPTER V

Rights and Self-determination -
A Comparative View
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This chapter consists of one article which addresses the issue
of land rights from another angle. On the one hand it looks

at land rights in relationship tc customary law and demen-
strates how they are inextricably connected. At the same

time the author looks further afield and compares the approach
towards land rights legislation in Ausgstralia with that in Canada.
Australia and Canada provide a complete contrast in approaches
towards land rjights and customary law whichare tied in with

the histories of the two countries under British imperial

rule.

We have seen in the Introduction to this document how land
and life are completely bound together for Aboriginal people.
This article also relates the right to self-determination
with land ownership thereby bringing once again to the fore
the combination of life, land and self-determination as a

basic prerequisite for the rights of all indigenous pedﬁdes.
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LAND RTGHTS AND CUSTOMARY LAW: A COMPARATIVE ANALYSIS
By: Bradford W. Morse*

1. Introduction

Indigenous peoples throughout the world are in the midst
of a critical era in which their very survival is threatened.
In some countries, particularly in Central and South America,
the dangers stem directly from military actions. In the in-
dustrialized North and the Antipodes it tends to be well-mean-
ing governmental policies of assimilation and integration which
are causing cultural genocide. At the very same time, this
is a period of great hope for indigenous populations in some
countries as national and regional governments are guestion-
ing their colonial heritage out of a desire to redress past
injustices. Governmental policies regarding education, child
welfare, health care, criminal justice, legal aid, and culture,
among others, are being re-evaluated in terms of their effects
upon and applicability to the original inhabitants of those
territories. This is part of a total reappraisal of the re-
lationship between the colonizers and the indigenous peoples
largely forced upon the former by the activities and pressure
of the latter.

This process of reconsideration is further complicated

* Professor Bradford W. Morse is Vice Dean at Faculty of Law,
University of Ottawa. This paper was first presented at the

Conference of the International Work Group on Indigenous Affairs
as part of the XIth Congress of the International Union of
Anthropelogical and Ethnological Sciences, Vancouver, Canada,
August 1983. It has been updated for the purposes of this
document.
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in some places by the fact that the impulses which encourage
colonialism are still very much alive. Certain countries
still perceive themselves as having their "untapped frontiers®
filled with natural resources which are believed to be essent-
ial to their continuing prospérity. One of the motivating
forces behind a governmental decision to address outstanding
claims for aborigimal land rights frequently is the desire to
remove a possible obstacle to large-scale resource development
projects.

For example, Canada wishes to settle what it calls the
"comprehensive claims" in the North so that it can open up
the area for petroleum and mining. It considers the home-
land of the Dene Metis and the Inuit to be basically unused
at present as it largely only supports their traditional econo-
my. Australia, tco, has its eyes on the Top End and the
Outback for petroleum, tourism, uranium and other mining ven-
tures. Similar pressures could be cited concerning indigenous
peoples in Scandinavia, Brazil, Nicaragua, and many other
countries. wr

We are witnessing a situation in which ethical, political,
economic and legal concerns are all at play as competing pres
surzs for attention. The outcome of this struggle will de-
termine the very future of the indigenous populations in each
country affected.

This paper ceonsiders only two aspects of this overall
human drama, namely, land rights and customary law. It fur-
ther narrows its focus by concentrating attention on these
issues 1n just two countries - Canada and Australia. It is
hoped, however, that the recent experience of these two nations
can serve as case studies of an international phenomena rai-
sing questions and models that can be analyzed and applied to
other contexts.
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I1. "THE IMPORwANCE OF LAW AND LAND

It is submitted that the two most essential elements in
safeguarding the survival and unigue identity of indigenous
peoples is respect for their land and their law. Possession
of a land base permits the preservation of culture, language,
values, life-style and law. It further ensures the retention
of powers of self-government and the right of self-determinat
ion. It is impossible to have self-government without a de-

fined territory and exceedingly difficult to survive as a 4
community which decides its own fate without land.

Gpsies ~

A land base aleone, however, is insufficient to ensure
longevity as a distinct entity in the human race. In addition,
the people must retain their traditional law for law is simply
a three-letter word which encapsulates all of the rules most
essential to the maintenance of a well-being within a communi-
ty, including the protection of its very existence. Indige-
nous peoples developed their traditional or customary law
system over many centuries as a critical component of their
lives. The laws reflected the relationship to land, nature
and the environment. The laws protected and respected the
culture, the values and the sacred beliefs. The laws pro-
moted harmony and social order. The laws regulated the econo-
my and ensured survival by removing dangecus elements and
fostering the sharing of food.

The importance of customary law in the survival of in-
digenous peoples should not be underestimated. It also should
not be viewed as a static thing or a relic of a bygone age.

The nature of customary law is that it evolves to meet the
needs and reflect the customs of the community. This means
that it must maintan the freedom to adapt to new pressures

and situations. Such freedom is possible if a land base exists
and the right of self-government is recognized.
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III. THE STATUS OF CUSTOMARY LAW

Australia

Australia is rather unigque in the common law werld as it
historically has given very little respect to the traditional
law of the Aborigines and Torres Strait Islanders. While the
British Empire was recognizing the validity of indigenous law
in the Caribbean,lNew Zealand,zAfrica,3North America,4 Hong
Kong,sand elsehwere in its colonizs, in Australia the posit.
ion was to become different.

From settlement in 1788 until the 1850s there was con-
siderable debate as to the wisdom of, and legality of, apply-
ing the common law and colonial law in relation to criminal
matters involving Aborigines (or Aboriginals) as offenders
or victims.6 One view was that Aborigines could not be con
victed of crimes when then were completely ignorant of the
fact that the event was a crime under British law. Al@ther
was that the court could not seize jurisdiction when the
accused was unable to enter a plea due to a total failure to
understand the judicial process of the colenizers. A third
view was that Aborigines were sub-human and could ot be ex-
pected to adhere to a "civilized" system of law. Only rare-
ly was the right of Aborigines to be exempt from this foreign
law on the basis of their sovereignty and the presence of
their own legal system ever considered. When it was raised
as a defence, the colonial courts guickly dismissed it with
no authorities cited and little seriousness paid to the fun-
damental issues it raised.

It came to be settled law that Aboriginal sovereignty

did not exist and customary law was irrelevant at best or only

"lewd practices" which had to be eliminated. It should also

be mentioned that one important reason behind the acceptance
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of jurkdisdiction by the colonial courts concerning actions

in relation to Aborigines was the justified fear that settlers
would commit wholesale slaughter of Aboriginal communities

if the latter did not receive the protection of the King's
Peace.

The Australian courts, thus, chose to ignore the juris-
prudence developing from the rest of the British Empire and
from former English colonies. These courts were not alone
in making this mistake as the Privy Council did it as well
when 1t stated:

"There is a great difference between the case of a
Colony acquired by conguest or cession, in which there

is an established system of law, and that of a Colony
which consisted of a tract of territory practically un-
occupled, without settled inhabitants or settled law,

at the time when it was peacefully annexed to the British
dominions. The Colony of New Scuth Wales belongs to

the latter class. In the case of such a Colony the

Crown may by ordinance, and the Imperial Parliament, or
its own legislature when it comes to possess one, may by
statute declare what parts ¢f the common and statute law
of England shall have effect within its limits. But
when that is not done, the law of England must (subject

r

to well-established exceptions) become from the outset
the law of the Colony, and be administered by its tri-
bunals. In so far as it is reasonably applicable to

the circumstances of the Coleny, the law of England must
prevail until it is abrogated or modified, either by
ordinance or statute."7

No evidence was before the court as to whether New South
Wales was "practically unoccupied without settled inhabitants
or settled law". This was merely assumed despite the fact

S——
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that 300,000 to 600,000 Aborigines and Torres Strait Islanders
were residing in Australia at the time of contact who possess-
ed very elaborate systems of law which had been in force for
thousands of years. There also was no legal argument on this
point beyond reliance on Blackstone. One might accept the
accuracy of Blackstone's distinction between inhabited and
uninhabited lands on the basis of logic or allusions te natur-
al law. Nevertheless, that does not justify characterizing
Rustralia as falling inte the category of vacant land without

a system of law when clearly neither factor was true.

Things have changed somewhat over the last decade. 1In
the one and only major land rights case in Australia to date,
which the Aboriginals of the Gove Peninsula lost, a Northern
Territory Supreme Court judge did acknowledge customary law
"as a system of law"8, Neverthelss, Aberiginal customary
law has not been recognized as having any force in its own
right either by being incorporated within the common law or
as a defence to the application of the general law to Aborigin-
es or Islanders.

Customary law has, however, been accepted by numerous
courts in some parts of Australia as a relevant factor in
influencing adult and juvenile sentencing decisions. That
is, a court solicits information concerning how the act in
question is viewed by customary law when the offender still
adheres to its edicts. If the act was legal, or required by
traditional law in that situation, then the court will impose
a lesser sentence than it otherwise would. If the event was
illegal under customary law and the accused would be or al-
ready had been punished in accordance with that law, then
again the court selects a lesser sentence than normal. In
neither situation, however, does the court actually enforce
the traditional law nor give full respect to its existence

{such as, e.g., by accepting a defence of double jeopardy or
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sovereign immunity).9

Customary law has also been considered as a relevant fac-
tor in deriving appropriate in tort cases. This has occurred,
for example, where a plaintiff's injuries are such that he
will be unable to comply with his obligations under ceremonial
laws in the future resulting in a loss of status and reputation
within his community. 10

Finally, Aboriginal law has been expressly acknowledged
in various statutes in the Northern Territory. This has parti-
cularly been done sco as to minimize the negative conseguences
of the general law's failure to recognize tribal marriages.
Rather than amending the marriage law to validate marriages
celebrated in accordance with Aboriginal law, the legislature
has amended most social welfare legislation sco that all the
benefits thereunder flow to spouses and children of tribal

marriages. 11

Reform proposals are actively under consideratioﬁithrough-
out Australia as a result of the work of the ARustralian Law
Reform Commission on its Aboriginal Customary Law Reference.
The commission received its mandate for this study from the
Attorney General of Australia in 1977 and expects to issue
its final report in late 1985. During the last 8 years it
has released two discussion papers and fifteen research papers
as well as conducted investigations, held hearings, and fos-
tered discussion on customary law in Aboriginal communities,
governments, academia and the justice system. The Commission
has interpreted its mandate fairly broadly so as to review not
only customary law but also its interaction with the dominant
law and how both might be administered by Aboriginal communi-
ties. At this stage, it appears likely that the current Coemmon-
wealth govermment will act promptly upon receipt of the Commis-
sion's final report. Legilslation can be anticipated especially
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in the family law field and some changes in the administration
of criminal justice are to be expected. It should be stated,
however, that the federal government has been rapidly back-
pedalling on its prior commitments to national Aboriginal

land rights legislation. This may indicate that it will be
equally reluctant to move decisively on the Commission's re-

commendations on customary law.
Canada

The experience of customary law at the hands of the
dominant legal system has, in some ways, been almost the
complete opposite from Australia. The only example of legis-
lative recognition of traditional Indian law is in a subsection
of the Indian Act whereby custom adoptions are regarded as
legal for the purposes of inheritance and in the definition
of a child. 12 phe Department of Indian and Northern Affairs
augments this somewhat in practice by accepting custom marriages
and adoptions as valid for determining membership issues. The
Indian Act also acknowledges another aspect of traditional
law in that it permits and Indian band to select its govern-

ment according to customary law if it sco desires.l3

The common law, on the other hand, has been far more
receptive. The Canadian courts, subject to a few exceptions,
have consistently recognized the validity of Indian and Inuit
traditional law in the areas of marriage, divorce and adopt-
ion as well as in the impact of those events upon inheritan-
ce and criminal law.14 This has been done by incorporating
the customary law within the common law and applying it in
the normal way. The courts have also recognized customary
law as governing cases of intermarriage when the non-Aboriginal
spouse acceded to amdcomplied with the terms of the applicable
tribal law. BAnother expansion occurred in 1982 when a B.C.

court accepted the relevance of customary law for determining
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appropriate damages in a personal injury case.

Customary law in action is most evident in the North-
west Territories where the Supreme Court has issued orders
literally upholding the validity of hundreds and hundreds of
adoptions and marriages pursuant to Inuit and Dene law over
the last guarter century. It is, therefore, not surprising
that the greatest interest in this topic and in its further

recognition comes from the N.W.T.

The primary vehicle for discussing revisions to the
general law in this area has been through land claims ne-
gotitations. Thus, the talks in the N.W.T. and in the Yukon
have included discussions on customary law. The Labrador
lnuit association have also made the issue of traditional
law one of their main local points within their position
on land rights. The James Bay and Northern Quebec Agreement
included provisions authorizing the amendment of the Quebec
Code of Civil Procedure, the Criminal Cede, and the Canada

Evidence Act so as to reflect the customs of the Cree fand
Inuit. Customary law has also been put forward as an im
portant issue within the framewcrk of amending the new Canadian
Constitution through First Ministers Conferences (FMCS),
Traditional law has, however, not yet received detailed
attention so as to define Aboriginal and treaty rights.

This process is part of the drive toward increasing the scope
of self-government, which has been the subject of most dis-
cussion at the FMCS in 1984 and 1985, as well as the basis

of an all-party Parliamentary Report on Indian Self-Govern-
ment in November 1985. 0Only Indians are recognized to date
as having governments and they have not exercised their le
gislative powers so as to strengthen customary law. The
federal government views the 584 Indian bands as having li-
mited powers solely derived from federal statute with ne
sovereign authority. As far as this author 1s aware, only
the Spallumcheen Band of British Columbia has passed a by-

193

law which incorporates their traditional laws on child wel-
fare and adoption. Similar attempts by other bands have
been vetoed by the Minister of Indian Affairs in recent
years. Other by-laws tend to be minor and similar to muni-
cipal by-laws dealing with dogs, land usage, etc., with the
exception of hunting and fishing laws. This may change sig-
nificantly in the coming months as bands enact membership
codes to govern future decisions on band membership as a
result of amendments made to the Indian Act brought into
force on June 28, 1985,

IV. ALUORIGINAL TITLE IN AUSTRALIA AND CANADA

Australia is also out of step with other common law
jurisdictions when it comes to recognizing the doctrine of
Aboriginal title.

Although Aboriginal demands for land rights as such has
existed for decades, while Aboriginal anger over dispossession
has sparked violent conflict since settlement, the issue did
not truly receive judicial scrutiny until recently. 1t was
first raised in 1968 regarding part of Arnhem Landlsand was

then extensively argued before Mr. Justice Blackburn, whose

Lo X 17 .
decision in 1971 has received such notoriety and critical
18 . .
comment. He basically rejected Aboriginal title on the

basis that it had never been expressly recognized by Australian
law and that Aboriginal concepts of property could not fit
within common law notions of property law. The latter pro-
position can, I believe, be challenged on legal and anthro-
pological grounds, while the necessity of government recognit-
ion for native title to exiat can also be questioned on legal
and historical bases. Aboriginal claims for sovereignty were
subsequently rejected by the High Court in 19'."9.]'9

it is not possible to enter into an exhaustive critique
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of the decisions in this brief paper. Let me only indicate
that they were out of step with the common law jurisprudence
in other jurisdictions; that they can be critized; and that
they have not conclusively decided the issue for Australia.
In fact, a new test case is being prepared for the High Court
for argument in late 1985 or early 1986coming from the Torres
Straight Islands via an agreed statement of fact between

the plaintiffs and the Queensland government (Mabo v Govern-
ment of Queensland).

The Canadian jurisprudence has borrowed heavily from
the U.S5. Supreme Court. I think the American position can
be aptly stated by guoting from Chief Justice Marshall in
Worcester v State of Georgia as follows:

"This principle {discovery), acknowledged by all Europeans,
because it was in the interest of all to acknowledge it, gave
to the nation making the discovery, as 1ts inevitable con-
sequence, the sole right of acguiring the soil and making
settlements on it. It was an exclusive principle whégh shut
out the right of competition among those who had agreed to
it not one which could annul the previous rights of those

who had not agreed to it. It regulated the right given by

discovery among the European discoverers, but could not

affect the rights of those already in possession, either as

aboriginal occupants, or as occupants by virtue of a dis-

covery made before the memory of man. It gave the exclusive

right to purchase, but did not found that right om a denial
of the right of the possessor to sell." (emphasis added).

As early Canadian view of the importance of American law
to Canada on this peint was stated by Mr. Justice Strong of

the Supreme Court of Canada as follows:

“The value and importance of these authorities is not
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merely that they show that the same doctrine as that
already propounded regarding the title of the Indians
to unsurrendered lapds previals in the United States,
but, what is qf vastly greater importance, they with-
out exception refer its origin to a date anterior to
revolution and recognize it as a continuance of the
policies established by the British Government, and
therefore identical with those which have alsc con-

tinued to be recognized and applied in British North
America.n 21

some 85 years later the Supreme Court of Canada address-
ed the issue once again im Calder v Attorney General of British

Columbia. Three of the judges rejected the continued existen-
ce of Aboriginal title regarding the Nishga Indians in North-
eastern British Columbia. Nevertheless, these judges still
viewed Aboriginal title as having been recognized by the
common law and made the following comments:

"although I think that it is clear that Indian title
in British Columbia cannot owe its origin to the Pro-
clamation of 1763, the fact is that when the settlers
came, the Indians were there, organized in societes
and occupying the land as their forefathers had done
for centuries. This is what Indian title means and
it does not help one in the solution of this problem
to call it a ‘personal or usufructuary right'." 22

The three dissenting judges believed that the Nishgas
still possessed their Aboriginal title. Their judgement was
delivered by Mr. Justice Hall, who said:

"This is not a claim in fee but is in the nature of an
equitable title or interest,... a usufructuary right
and a right to occupy the lands and to enjoy the fruits
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which does not in any way deny the Crown's paramount
title as it is recognized by the law of nations. Nor
does the Nishga claim challenge the federal Crown's
right to extinguish that title. Their position is that
they possess a right of occupation agains the world ex-
cept the Crown and that the Crown has not to date law-
fully extinguished that right." 23

He later cited American, Canadian and Privy Council de-
cisions (including those on appeal from Africa) before stat-
ing that there is a "wealth of jurisprudence affirming common
law recognition of Aboriginal rights to possession of enjoy-
ment of lands of Aborigines precisly analogous to the Nisha
Sltuation-"Zgnd that it does not depend "on treaty, executive
order or legislative enactment."stherefore, six of the seven
judges agreed in concluding that the Aboriginal title doc-
trine was part of the common law; thelr disagreement was con-
cerning its continued existence in that particular region of
Canada. b

The first Canadian decision to address Inuit land rights
was in the Baker Lake Case, 1in which Mr. Justice Mahoney,

of the Federal Court Trial Division, expressly rejected the
application of Mr. Justice Blackburn's view to Canada. He
then went on to sa¥:

"The Calder decision renders untenable, insofar as

Canada is concerned, the defendant's arguments that

no Aboriginal title exists in a settled, as distinguishcg
from a conquered or ceded, colony and that there is no
Aboriginal title unless it has been recognized by

statute or prereogative act of the Crown or by treaty
having statutory effect." 26
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It is important to realize that this decision was in
reference to the Inuit, who have been classified by Anthro-
pelogists, judges and government officials as a so-called
"simple" or "primitive" people similar to the way Aborigines
in Australia have been perjuriously labelled. Mahoney J.
gave due regard for the Prive Council decision, which had
such a large impact upen Mr. Justice Blackburn regarding the
common law's required degree of 'sophistication’ or an organiz-
ed society before recognizing Aboriginal title. he described
the law this way:

"The elements which the plaintiffs must prove to

establish an Aboriginal title cognizable at common
law are:

1. That they and their ancestors were members of an
organized society.

2. That the organized society occupied the specific

territory eover which they assert the Aboriginal title.

3. That the occupation was to the exclusion of other

organized societies.

3. That the occupation was an established fact at the
time sovereignty was asserted by England.

It is apparent that the relative sophistication of the
organization of any society will be a function of the needs
of its members, the demands they make of it. While the exist-
ence of an organized society is a prerequisite to the exist-
ence of an Aboriginal title, there appears no valid reason
to demand proof of the existence of a society more elaborate
structured than is necessary to demonstrate that there exist-

ed among the Aborigines a recognition of the claimed rights,
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sufficiently defined to permit their recognition by the common
law upon its advent 1in the territory. The thrust of all the
autherities is not that the common law necessarily deprives
Aborigenes of their enjoyment of the land in any particular

but, rather, that it can give effect only to those incidents
of that enjoyment that were, themselves, given effect by the
regime that prevailed before: Amodu Tijani v Secretary, South-
ern Nigeria, (1921) 2 A.C., 399." 27

V. LAND CLAIMS IN AUSTRALIA AND CANADA

Because the law and governmental policy has been different,
{along with a few other critical distinctions), the process
of asserting indigencus land rights, the nature of negotiat-
ions, and the subjects for discussien, have naturally been
dissimilar in some ways. The presence of treaties not only
helps to justify Aboriginal title claims, but it also generat-
es a new variety of claim concerning breaches of treaty terns.
Support from the law strengthens the bargaining power of Indian
and Inuit peoples seeking Aboriginal rights while helpﬁﬂg
Indian bands in their complaints concerning the maladministrat-
tion of their assets. The Metis of Canada are in a more ana-
logous position to the original peoples of Australia as they
have generally not benefited from favourable court decisions
or governmental policies over the years.

Although Indian and Inuit claimants have had markedly
more success than Aboriginal Australians in pursuing their
claims through litigation, all of these indigenous peoples
are choosing to settle their grievances outside the courts.
Aborigines have believed that they have little choice in
this regard due to the decisions in Coe v Commonwealth of

Australiazsand the Gove Land Rightcs case,zgeven though the

larter decision is only from a single judge of the Supreme
Court of the Norcthern Territory ana the former can be res-
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tricted to the issue of sovereignty. Therefore, the political
route has been chosen out of necessity. It is worth noting,
however, that this may change depending on the outcome of

the Mabo Case, which is only being brought due to the in-
transigence of the Queensland government.

Aborigines have conducted intensive lobbying efforts
over the last decade at federal and state levels to obtain
recognition for their land rights and to obtain land itself.
These efforts have been occasionally successful with the
Commonwealth regarding the Northern Territory, and with South
Australia, Western Australia, Victoria and New South Wales

to some extent. 30

The federal government's Aboriginal Land Rights (Northern

Territory Act was proclaimed on Australia Day, 26 January 1977.
It immediately transferred ownership of existing reserve land
totalling 249,013 square kilometres, or about 18% of the NT,
into Aboriginal lands. The Act also established the Aborigin-
al Land Commissioner to hear claims by traditional owners to
vacant land and Aboriginal held pastoral leases. By mid 1982,
a further 157,535 square kilometres had been vested in Aborigin-
al Land Trusts with more land still subject to claim. This

is an incredible accomplishment and a massive shift of re-
sources from the Crown to one quarter of the Territory's po-
pulation. it must be mentioned, however, that the tradition-
al owners have received no compensation for loss of use of
this land during the intervening years or for excluding their
claims to the remainder of the NT. Furthermore, their ability
to govern their land as they see fit and to deal with develop-
ment projects on their lands is quite limited.

In South Australia, the government passed the Pitjantjat-
jara Land Rights Act in 1981 after years of negotiations which

transferred freehold title to just over 100,000 sguare kilo-

metres in the far north west, or approximately lo% of the
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Aboriginal Health Service, Townsville Queensland (Beate Zimmerman photo)
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state, to the Pitjantjatjara pecple. The Maralinga people
also settled their claim and received title to their large
traditional territory by State Statute in 1983. Once again,
this is a stunning achievement by white society in the
struggle to deliver justice to the original inhabitants.
These people did not, however, receive any compensation for
their losses. In addition, none of the other Aboriginal tri-
bes in South Australia have received anything and are still

restricted to 506 square kilometres of reserve land.

Victoria and Tasmania have drafted legislation, which
has not yet been introduced, based on some discussions with
Aboriginal organizations in these two states. The intention
appears to be to transfer ownership of existing reserves
while making other Crown land available for claim. The draft
Victorian bill does not address the issue of financial com-—
pensation but it does establish the most liberal definition
of claimable Crown land along with a progressive claims re-
solution process. Victoria also has created a special par-
liamentary committee to investigate the question of financial
compensation, which reported in mid-1985. It is not yet clear
how the state government will proceed. The Tasmanian initia-
tive appears to be dormant at present.

The Government of NSW released its Green Paper on A-
boriginal Land Rights on December 22, 1982. This was follow-
ed by the passage of the Aboriginal Land Rights Act in early

1983. It also transferred existing reserve land from the
Aboriginal Land Trust, which previously held title, to local
Aboriginal land councils. It further makes Crown land sus—
ceptible to claim; however, the definition used in the Statu-
te is so vague and narrow that it is unlikely to encompass
much actual land. This approach does break new ground for
Australia in that it includes payment of financial compensat-
ion in the form of 7.5% of the annual state land tax revenue
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for a period of 15 years. This money will be used to pay all
administrative costs for the local, regional and state-wide
land cecuncils, to fund the presentation of claims, teo buy
land in the market place, and to develop Aboriginal lands.

To date, the reaction has been almost completely negative
from the Aboriginal community of N.S.W. They fear that they
will ultimately only obtain the reserves they already have
{273 square kilometres) plus a little bit of Crown land.

Much of the money, which they believe to be inadequate from
the outset, will simply disappear in covering administrative
casts for the bureaucratic nightmare of over 100 land coun-
¢ils imposed on them by the Statute. They argue that the
government is merely establishing an economic development
fund similar to the federal Aboriginal Development Commission

rather than responding to their land rights.3l

The Government of Western Australia has changed its
position on Aboriginal rights after the election of a new
government early in 1983. A Commission of inguiry was es-
tablished to consult and report as toc how lands shouldbbe
transferred. The Government has rejected the if by deciding
that land rights will be recognized. Unfortunately, essential
parts of the Seaman Inquiry Repert having to do with Aborigin
al control over mining has been rejected by the Premier who
succumbed to the furious lobby of the mining and pastoralists
lobby. The Government has not yet enacted legislation to
carry out its promises.

The Canadian approach has been very different indeed.
Although the Government of Canada has issued its peolicy on
land rights and the claims process, it is simply that - a
policy. No legislation is in force to createa claims process,
to limit the scope of land rights, or to impose settlements.
All settlements result from direct negotiations, therefore,
any agreements reached must inevitably reflect the wishes of
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all sides. This entails a considerably longer process than
legislatively, imposing settlement terms, but it has been se-
lected by both sides as the best way to achieve acceptable
selutions. Furthermore, it permits the items for negotiat-
iens to include whatever the parties believe is necessary.
For example, the James Bay and Northern Quebec Agreement,
which was later ratified by corresponding provincial and
federal statutes, not only resclved land and money issues, but
it also covered social services, health care, education, the
administration of justice, wildlife management, environmental
protection, community infrastructure, hunting and fishing
rights, economic development, and income guarantees for prac-
titioners of the traditional economy. In effect, it chartered
the future of indigenous - white relations for many decades
to come. This has been subsequently followed by the Naskapi
Indiansin the Northeastern Quebec Agreement and by the Inuit
of the Western Arctic (Inuvialuit) in the COPE Agreement.
Intensive negotiations are also under way in the Eastern Arc-
tic (Tungavik Federation of Nunavitt),(the Yukon Council of
Yukon Indians) and the Mackenzie Valley of the N.W.T. (Dene
Nation and Metis Association of N.W.T.) Negotiations are
in less advanced stages in Labrador, Southern Quebec and
British Columbia. A Task Force was established by the fe-
deral government in July of 1985 to review the comprehensive
claims policy and process due to the many complaints made by
Indian, Metis and Innuit groups. Major problems have arisen
regarding reluctance of provincial governments to participate
and provide land as well as the federal demand for a formal
extinguishment of Aboriginal title in return feor the land,
money and benefits provided under the settlements, 32

Persconally, I recommend the Canadian approach as frustrat
ing and tortuous as it may be for it ensures that land rights
will ultimately be achieved on the basis of consensus rather

than power. As such, it provides optimism both regarding
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the finality of settlements and concerning the likely im-
provement of social and economic circumstances for indigenous
peoples. Australian settlements cannot guarantee either out-
come. ©One thing which history does clearly demonstrate 1s
that the so-called "indigenous problem" will not disappear
through assimilationist policies or unfair settlements, At
most, it will go underground for a few years or decades and
then resurface stronger than ever.

VI. CONCLUSION

In this paper I have argued that recognition of customary
law and resolution of land claims are both preconditions to
the survival of indigenous peoples as distinct and unique
societies. The presence of customary law without land will
ncot be enough as state law will never do an adeguate job of
protecting the traditional law while a landless people are
always at risk. Land rights alone is insufficient as it is
likely to only offer short-term protection as the dominant
society will use its law to overwhelm and absorb the i
digenous peocple.

Both must be recognized as their interrelationship is
essential. Customary law supports land rights through its
concepts of property and its holistic appreoach to life.

A land base and the right of self-government is necessary
to assure that traditional law has the freedom and flexibility
it needs to evolve.

The happy marriage of the two permits the revitalization
of societies which have so very much to offer the rest of the
world to assist in the harmonious survival of us all. Neither
Australia nor Canada has yvet to comply in full with inter-
national standards; to meet their grand pronouncements made
abroad; to fulfill their domestic promises; to jettison their
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colonialist policies and mentality; to choose indigenous
peoples and their rights over the demands of natural resource
developers. Some positive steps have been made along with

much backsliding. Far more must be done before historic in-

justices can be said to have been fully redressed.

Bush Tucker Expedition in Northern Territory (photo: Diana
vinding}
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In counter-balance to the proposals and principles set out

by the federal government in Chapter I, this Conclusion con-
tains the minimum demands made by two Aboriginal oerganisations
which had been negotiating with the goverrment prior to the
release of the Preferred Model, The National Aboriginal
Conference is now disbanded and will probably be replaced

by another organisation in due course. The NAC demands print-
ed here date from February but are significant in that they
demonstrate what one party of pnegotiators had as an overall
aim. The second set of principles by the Federation of Land
Councils is the most contemporary statement of Aboriginal
demands which the federal government will have to address
now. However, in the light of the most recent information
which has come from Australia, the possibilities for further

consultation and negotiation look bleak. b
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NAC: MINIMUM EXPECTATIONS OF LAND RIGHTS LEGISLATION - FEB 1985

The national land rights legislation must ensure no lesser
Aboriginal and Torres Strait Islander rights than are con-
tained in existing State and Federal legislation. Hence,
the proposed Western Australian legislation is unacceptable
and any amendments to the Northern Territory Land Rights Act
must go further towards meeting Aboriginal demands and not

weaken its current provisioen,

The national land rights legislation must confront the
fact that legislative protection of Aboriginal and Torres
Strait Islander interests will sometimes cause inconvenience
to white, and especially commercial, interest. It must pro-
vide for the return of land to Aboriginal and Islander commu-
nities in some circumstances where the land is desired by
white interests.

The national land rights legislation must restore land
to Aboriginal and Islander ownership in recognition of the
fact that the land was wrongfully taken from the original
owners. Accordingly, imposed conditional grants are unaccept-
able.

The national land rights legislation must clearly indicate
that it is the Commonwealth which is primarily responsible for
ensuring that land is returned to Aboriginal and Islander owner-
ship. Hence, there is no legitimate basis upon which State
Wational parks and other public purpose lands should be exempt
from claim,

The national land rights legislation must reflect an acknow-
ledgement that the injustices perpetrated upen the Aboriginal

and Islander people since European colonization will take

very many Years to redress. A cut-off period for land claims
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and a limited duration of compensation payments are incompatible
with his principle and cannot be accepted.

The national land rights legislation must provide for
Aboriginal and Islander control over Aboriginal land, includ-
ing the determination of who may enter the land.

The national land rights legislation must allow for the
exercise of the principle of Aboriginal self-determination
in relation to the use of funds generated by economic activity
on Aboriginal land. To deny Aboriginal owners the income ge~
nerated by any economic activity on Aboriginal land is to main-
tain Aborigines and Islanders as dependent peoples in their
own land.

The national land rights legislation must empower Aboriginal
and Torres Strait Islander communities to refuse permission
for mining on their land or to impose conditions under which
mining may proceed. To set aside a refusal, or conditicns
imposed, shall reguire an Act of Parliament. feir

The national land rights legislation must return land to
Aboriginal and Torres Strait Islander communities in inalien-
able title.

The national land rights legislation must include a com-

prehensive regime for the protection of areas of significance.

The national land rights legislation must provide for
Aboriginal and Torres Strait communities affected by mining
operations to receive mining royalty eguivalents.

The national land rights legislation must include pro-
visions for compensation.
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NATIOMAL FEDERATION OF LAND COUNCILS:

Mational Aboriginal Land Rights Major Principles

The following statement of major principles is designed
to establish the parameters of model legislation within key
areas of concern. It is proposed as a basis for consultations
with the States and relevant groups.

1. Form of legislation

Since the beginning of time, the Aboriginal nation compris-
ing of different Aboriginal language groups, has maintain-
ed the economic,social and political sovereignty of this
country, now known as Australia. The British law "Terra
Nullius" is considered by Aboriginal people today as no-
thing more than an imperialist legal fiction to justify
British theft and genocide and a doctrine that could not
be applied to this continent which is still occupied by
Aboriginal groups with clearly defined systems of law in-
cluding laws relating to land.

Aboriginal pecple have, since 1967, looked to the Common-
wealth with the authority of the referendum carried over-
whelmingly in that year. Therefore, Commonwealth law must
be passed to apply in all parts of the Commonwealth.

2. Land Available to Become Aboriginal Land

{a) All Aboriginal reserves currently occupied by Aboriginals
to be granted by way of direct executive action (e.g.
Schedule 1 land in the NT).

{b) Former Aboriginal reserves which are currenty vacant

Crown land. Such land to be granted by way of direct
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executive action, on application from appropriate
Aboriginal groups. Some may have Aboriginal inhabitants

but ke classified as vacant Crown land.

()

Land which at any time since European invasion was
set aside or acknowledged by Europeans, formally or in

informally, to be for use or occupation for or on behalf
of Aboriginal people to be available for grant by direct

executive action subject to consideration of current use
or title.

{d}) Other vacant Crown land to be available for claim

on the basis of traditional ownership, historical links,
occupation and/or need.

National Parks and Reserve Crown Land to be available
for claim if:

a8 case is established showing abasis of the above
criteria for claim to the land and,

the applications are willing to accept a grant of
land conditional upon the continued use of that land

as a National Park on terms agreed by the applicant

and the Commonwealth, or State: Such conditions be

contingent upon the Crown showing greater detriment
as to why a lease should be entered into. Reserve
Crown Land the Crown would have to demonstrate se-
rious detriment to override the grant of title to
the applicant.

Claims based on the above criteria may be made in respect
land within a town boundary, subject to the appropriate

title and notwithstanding current zoning which may need
to be reconsidered.
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Applicants for closure of seas based upon the above cri-
teria to be determined under Commonwealth law which should
if necessary override State law in this regard.

Land Claim Procedures

The objective should be minimise delays in processing
claims, encourage the settlement of cases through conciliat-
ion and agreement, but ensure that there is appropriate
opportunity for all interest to be heard.

The following land claims procedures are designed to
achieve balance between those objectives:

- Title of Aboriginal reserves currently occupied by
Aboriginal people to be transferred automatically by
Executive Act as a direct grant or, if necessary, by
way of legislative enactment.

- In respect of vacant Crown land, and other appropé&hte

land referred to above, where there is agreement bet-
ween the applicant and the relevant State or Terri-
tory Governments, land to be granted by way of exe-

cutive decision without recourse to a land claim pro-
cedure.

- Where there is a dispute in respect of an application,

ineluding competing claims from Aboriginal groups over
the same area, a Tribunal {b be established to re-
commend appreopriate action, which in the case of com-
peting claims should give priority to claims based

on traditional ownership.

- (Claims for title to land to be submitted on the basis

of:

AL

)
4

=
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traditional ownership
historical association

occupation and/or need.

- A Commonwealth tribunal to be established consisting
of a a single Judge of the Federal Court to consider
land claims with a view to recommending to the re-
levant Commonwealth Minister appropriate action.

- The Minister will make the grant on the Tribunal's

recommendation.

- Legislation to provide for negotiations leading to
conditional grants.

- Prior legal interests in land (i.e. leasehold interests)
are to be protected by the legislatien for the term
of the lease: renewals to be subject to negotiations
with traditional owners.

Form of Title
Title to land to be granted as inalienable freehold ex-
cept for grants of claims based on need where other

forms of title acceptable to claimants may be allowable.

Ownership of Land

ownership of Aboriginal land held under inalienable
freehold title to be vested in local Aborigina. Land
Trusts or in regional or local Land Councils as the
claimants may decide.

Control of Aboriginal Land

Access to Aboriginal land will be subject te Aboriginal
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consent,

Permits would be available to State officials in the
performance of their duties except where inconsistent
with Federal legislation.

Aboriginals shall exercise a right to grant or withhold
consent to mineral exploration and mining in respect of

Aboriginal land and to negotiate a commercial basis for
consent.

Mining royalty eguivalents are to be payable on a basis
to be negotiated between the Commonwealth and the States.
Such funds to be directed to the accelerated delivery of
services to communities affected by mining activity, as
appropriate, and investment capital for the leonger term
economic security of those and other Aboriginal communi-
ties. (The access of these communities to mainstream
programmes and services is not be reduced.) “

Main public roads will be excluded from Aberiginal title.

New roads constructed over Aboriginal land to be the
subject of consent of the affected communities, use of

such new roads to be determined by the Aboriginal commu-
nity.

Appropriate penalties to be imposed for breach of con-

ditions applicable to entry on and use of Aboriginal land:

fines for individuals,corporations and company officer:
- seizures and forfeiture of equipment which should
go to the community.

Administration
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10.

Regional Land Councils to be established to represent
community interests and administer the matters in res-
pect of Aboriginal land.

Fishing and Hunting

The rights te hunt and fish on all rivers, seas and in-
ternal waters and to be exempt from any local laws res-
tricting such activity wxcept where community enters into
agreement with considervation agences to protect endanger~
ed species.

EXcision

ta) The national law should provide for excisions on
land held under other title, public¢ or private.

(b) claims to be made to Lands Claims Tribunal on the
same basis of claim as other land claims.

L™

(c} No arbritrary limits on area, which should be de-

termined by reference to economic viability.
(@} Zoning laws to be varied where necessary.
(e) Title to be Inalienable Freehold.
{f) Conciliation process prior to Tribunal stage.

Site Protection

That sites considered sacred or significant to Aboriginal
and Torres Strait Islander need to be protected by effect-

ive Commonwealth legislation. The present Aboriginal and

Torres Strait Islander Cultural Heritage (Interim) Protect-

11.
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ion Act is insufficient.

Compensation

(1}

(2)

(3)

(4)

(5)

Land, Compensation and Cultural heritage as they
refer to Aborigines are ilnextrically linked - a
Land Rights bill must incorporate all three.

Legislate for national compensation.

Each local community should decide and establish
priorities on the forms most appropriate to meet

its communities needs.

Compensation could be seen as paying the rent from
a negotiated percentage of the G.N.P. The adminis-
tration of the compensation is to be through an
Aboriginal Body set up through full consultation
with the Aboriginal people. Supervision of the
negotiation is to be by an internationally respect-
ed body acceptable to both parties.

That Aboriginal organisations seek an interim

negotiated agreement which would provide for:

{a) an agreed percentage increase in present
funding of Aboriginal programs - say 20 per cent

per annum for the next 3-5 years;

(b} transfer of the control of the funding and
related programs to Aboriginal organisations at re-
gional and national level;

(c} establishment of an independent Commission of
enquiry presided over by a Judge of the International
Court to report on a continuing basis for compensat-
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ion for land etc. of which Aborigines have been
deprived and which cannot be restored to them
without injustice to¢ present owners,

(These last points were recommendations of Dr H.C. Coombs
and should be supported)

The lastest news on the land rights of Aberigines in Aus-
tralia is that since the Geneva Horking Group of 1985, the
Minister, Clyde Holding has taken the New Preferred Model to
the Cabinet which has endorsed the principles. This mearfsy
that the model will now be sent to the States of Australia
te look at their own legislation and amend it as they see fit.
A bill will eventually be drafted to make the principles into
a Commonwealth law. There is now little chance of any pro-
posed consultative procedure with Aborigines on the basis
of the opposition to the principles.

When the Australian government formerly "hands back"
Ayres Rock to the traditional owners on October 25th, 1985
it may not be apparent that behind the razzmatazz there is
a bitter and long struggle for the rights of Aboriginal people
taking place in Australia. This document has outlined the
factors in that struggle in the hope that the desires and as-
pirations of the Aboriginal people will win through.

Reports printed in the Documentation Series are:

No.
No.
No.
No.

No.
No.

No.
No.
No.

No.
No.
No.

No.
No.
No.
No.

No.
No.
No.
No.

i Ll S

Lt=2E- - |

.11
.12

.13

. 14

17
18
19

20
21
22
23

.24

.25

26
27
28
29

Declaration of Barbados

Karl E. Knutsson: Report from Eriirea {out of print}

A. Barrie Pittock: Aboriginal Land Rights (out of print)

Rupert R. Moser: The Situation of the Adivasis of Chotanagpur and Santal
Parganas, Bihar, India (out of print}

John H. Bodley: Tribal Survival in the Amazon: The Campa Case

René Fuerst: Bibliography of the Indigenous Problem and Policy of the
Brazilian Amazon Region

Bernard Arcand: The Urgent Situation of the Cuiva Indians of Columbia
Stefano Varese: The Forest Indians in the Present Political Situation of Peru
Walter Coppens: The Anatomy of a Land Invasion Scheme in Yekuana
Territory, Venezuela (out of print)

Henning Siverts: Tribal Survival in the Alto Maraiion: The Aguaruna Case
(out of print)

Mark Miinzel: The Aché Indians: Genocide in Paraguay

Nelly Arvelo Jiménez: The Dynamics of the Ye'cuana (»Maquiritares)
Political System: Stability and Crisis {out of print)

Carmen Junqueira: The Brazilian Indigenous Problem and Policy: The
Example of the Xingu National Park

Douglas E. Sanders: Native People in Areas of Internal National Expansion:
Indians and Inuit in Canada.

Alicia Barabas and Miguel Bartolomé: Hydraulic Development and
Ethnocide: The Mazatec and Chinantec People of Qaxaca, Mexico

Richard Chase Smith: The Amuesha People of Central Peru: Their Struggle to
Survive

Mark Miinzel: The Aché: Genocide Continues in Paraguay

Jiirgen Riester: Indians of Eastern Bolivia: Aspects of Their Present Situation
Jean Chiappino: The Brazilian Indigenous Problem and Policy: The Example
of the Aripuana Indigenous Park

Bernardo Berdichewsky: The Araucanian Indian in Chile

Nemesio J. Rodriguez: Oppression in Argentina: The Mataco Case
Jacques Lizot: The Yanomami in the Face of Ethnocide

Norman E. Whitten, Jr.: Ecuadorian Ethnocide and Indigenous
Ethnogenesis: Amazonian Resurgence Amidst Andean Colonialism

Torben Monberg: The Reactions of People of Bellona Island Towards a
Mining Project

Felix Razon and Richard Hensman: The Oppression of the Indigenous Peoples of
the Philippines

Peter A. Cumming: Canada: Native Land Rights and Northern Development
Peter Kloos: The Akuriyo of Surinam: A Case of Emergence from Isolation
Ernesto Salazar: An Indian Federation in Lowland Ecuador

Douglas E. Sanders: The Formation of the World Council of Indigenous
Peoples




No. 30 Julio Tumiri Apaza {ed.}: The Indian Liberation and Social Rights Movement
in Kollasuyu (Bolivia)

No. 31 Norman Lewis: Eastern Bolivia: The White Promised Land

No. 32 Emest G. Migliazza: The Integration of the Indigencus People of the Terri-
tory of Roraima, Brazil

No. 33 Guatemala 1978: The Massacre at Panzés

No. 34 Norman E. Whitten, Jr.: Amazonian Equador: An Ethnic Interface in
Ecological, Social and Ideological Perspectives

No. 35 Richard Chase Smith: The Multinational Squeeze on the Amuesha People of
Central Peru

No. 36 Gerald D. Berreman: Himachal: Science, People and »Progress«

No. 37 The Yanoama in Brazil 1979

No. 38 Chile 1979: The Mapuche Tragedy

No. 39 A. Barrie Pittock: Australian Aborigines: The Common Struggle for
Humanity

No. 40 Torben Retbgll (ed.): East Timor, Indenesia and the Western Democracies

No. 41 Susana B. C. Devalle: Multi-ethnicity in India: The Adivasi Peasants of
Chota Nagpur and Santal Parganas

No. 42 Brigitte Simon, Barbara Schuchard, Barbara Riester and Jirgen Riester: |
Sold Myself: [ Was Bought — A Socioeconomic Analysis Based on Interviews
with Sugar-cane Harvesters in Santa Cruz de la Sierra, Bolivia.

No, 43 Sdéren Hvalkof and Peter Aaby (eds.): s God an American? an anthropologi-
cal perspective on the missionary work of the Summer Institute of Lingu-
istics, joint publication with Survival International, London.

No. 44 Paul L. Aspelin and Silvioc Coelho dos Santos: Indian Areas Threatened by
Hydroelectrnic Projects in Brazil.

N, 45 Robert Paine: Dam a River, Damn a People? Saami (Laap) Livelihood and the
Alta/Kautokeino Hydro-Electric Project and the Norwegian Parliament.

No, 46 Nicolas [fiigo Carrera: »Violence« as an Economic Force: The process ofigro-
letarianisation among the indigenous people of the Argentinian Chaco,
1884-1930.

No. 47 Klaudine Ohland and Robin Schneider eds. National Revolution and Indige-
nous Identity.

No. 48 Robert Barnes. Whaling off Lembata: the effects of a development project on
an Indonesian community.

No. 49 Jean Pierre Chaumeil: Between Zoo and Slavery: The Yagua of Eastern Peru
in their present situation.

No. 50 Torben Retbell (ed.) East Timor: The Struggle Continues.

No. 51: Wolfgang Mey {ed.): Genocide in the Chittagong Hill Tracts, Bangladesh.

No. 52 Kaj Arhem: The Maasai and the State: The impact of rural development polici-
es on a pastoral people in Tanzania.

No. 53 Marcus Colchester Ed. The Health and Survival of the Venezuelan Yanoama.

Documentos en Castellano

No. 1 Ricardo Falla: Masacre de la Finca San Francisco Huehuetenango, Guatemala
{17 de Julio de 1982)

No. 2 Robert Barnes: Pesca de Cachalote en Lembata: Consecuencias de un Proyecto
de Desarrollo en una Comunidad Indonesia.

No. 3 lean Pierre Chaumeil: Entre el Zoo y la Esclavitud: Los Yagua del Oriente Pe-
ruano en su Situacién Actual.

No. 4 Torben Retbell (red.): Timor Oriental: La lucha continua.

IWGIA LOCAL GROUPS:
Copenhagen: Fiolstraede, 10
DK 1171 Copenhagen K
Denmark

Arhus: c/o International Forum
Fredensgade 34,
8000 Arhus C
Denmark

Oslo: pb 20, Blindern 0313
Oslo 3
Norway

Goteborg:  ¢/o Institute of Social Anthropology
Karl Johansgatan 27
414 59 Géteborg
Sweden

The reproduction and distribution of information contained in the IWGIA NEWSLET-
TERS and the IWGIA DOCUMENTS is welcome as long as the source is cited. How-
ever, the reproduction of whole DOCUMENTS should not occur without the consent
of IWGIA, according to our copyrights. The opinions expressed in IWGILA publications
do not necessarily reflect those of the Work Group.




