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Editorial

020 was an unprecedented year for the world's population who

experienced a once-in-a-lifetime global pandemic. Indigenous

Peoples — armed with knowledge and experience spanning gen-
erations from having faced contagious illnesses and other pandem-
ics — responded to COVID-19 with traditional as well as innovative new
methods for protection and prevention; all against the disproportionate
discrimination and marginalisation they come up against every day.

Despite a lack of or inadequate emergency relief programmes
and implementation, weak policies, and little to no social, health and
economic support from governments, Indigenous Peoples proactive-
ly took matters in their own hands to protect themselves and support
each other. Quite simply, while Indigenous Peoples have shown reso-
lute resilience during the pandemic, COVID-19 has also highlighted and
exponentially amplified the profound inequalities they continue to face
globally.

The pandemic had such a grave impact on the rights and wellbeing
of Indigenous Peoples that the newly appointed UN Special Rapporteur
for the rights of indigenous peoples, Francisco Cali Tzay, dedicated his
first thematic report to COVID-19 and the particular risks and global is-
sues this raised for Indigenous Peoples. In it he noted that Indigenous
Peoples are “rarely taken into account in contingency plans” and, ac-
cording to findings in his report, a majority of states have not included
Indigenous Peoples in their COVID-19 recovery plans, stressing the im-
portance of Indigenous Peoples’ right to free, prior and informed con-
sent in decisions that affect them.!

The evidence and experiences presented in this edition of The In-
digenous World are overwhelmingly clear and similar: the rights, needs
and challenges of Indigenous Peoples during the pandemic were sim-
ply not taken into consideration. Across nearly every continent, in many
cases, health facilities were inaccessible, health information was not
disseminated or made available in Indigenous languages, personal pro-
tection equipment was not distributed, relief packages did not consider
Indigenous economic markets, and remote education did not factor in
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the lack of electronic equipment and unavailability of internet access to
Indigenous children and students.

Further, in most countries, COVID-19 data related to, for example,
health and economic impacts, was not disaggregated either at all or for
Indigenous Peoples in particular, meaning it has been nearly impossible
to get a clear picture of how the virus affected Indigenous populations
in individual countries, which could have helped authorities provide the
specific help Indigenous Peoples need.

The Indigenous Navigator Initiative,? on the basis of collaborative,
community-led data gathering efforts and testimonies from Indigenous
communities, provided some first-hand information on the situation of
Indigenous Peoples in the 11 countries (Bangladesh, Bolivia, Cambodia,
Cameroon, Colombia, Kenya, Nepal, Peru, Philippines, Suriname and
Tanzania) where communities participated in data collection, advocacy
and project implementation. In this initiative, the data and interviews
identified how the pre-existing barriers to health, social security and
education have been fuelling disproportionate impacts from the pan-
demic on Indigenous Peoples. They also indicated a rise in food insecu-
rity related to loss of livelihoods and lack of access to land and natural
resources. Conversely, reports have shown that when Indigenous Peo-
ples have secure land rights, they are much better suited to survive the
pandemic, not worrying as much about prolonged lockdowns or being
able to cultivate and access food and medicinal plants.®

But the findings have also underlined the vital role played by Indig-
enous communities in building the response and recovery to the global
crisis.

Once again — as with other pandemics, viruses and illnesses - In-
digenous Peoples had to fend for themselves through a variety of ac-
tivities, including reviving traditional self-isolation and protection prac-
tices, employing traditional medical therapies to boost their immune
systems or treat other diseases to avoid exposure by going to clinics or
hospitals, making their own personal protection equipment, and creat-
ing their own information and awareness-raising initiatives on the virus
in their own languages. Many more examples of how Indigenous Peo-
ples addressed the situation with their own self-determined, cultural-
ly sensitive and rights-based approach can be found throughout this
edition.

In addition to the struggles and mitigation efforts Indigenous Peo-
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ples faced due to the virus, they continued to fight discrimination and
targeted violence, struggled against a shrinking civic space, lacked
recognition of their rights as peoples, and suffered from land dispos-
session, evictions and the negative impact of climate change as well
as of top-down conservation efforts. Not only are Indigenous Peoples
disproportionately impacted by the effects of COVID-19 and its conse-
guences; they are also facing increased repression by states that are
using the pandemic as a way to enact laws that further encroach on
their rights. For Indigenous Peoples, the long-term consequences of
the pandemic may be devastating.

COVID-19 impacts on Indigenous Peoples’ health

History has demonstrated that diseases like COVID-19 can wreak havoc
on Indigenous Peoples due to a variety of factors, from poor access to
infrastructure to a lack of basic health services, including vaccination.

Indigenous Peoples already face marginalisation and inadequate
medical services and health information, including insufficient infor-
mation in their languages, making it difficult for them to receive the
proper information and care they need to either test and identify cas-
es of infection or treat those who may become infected. Additionally,
many communities often don't have access to clean or sufficient water
sources either due to improper or non-existent infrastructure, drought
or pollution, meaning that one of the main measures in preventing the
spread of the disease — washing one’s hands with soap - is a difficult
preventative step for communities to take. And an absence of govern-
ments taking Indigenous communities into consideration in developing
their prevention plans makes the situation more difficult for Indigenous
Peoples.

Ultimately, COVID-19 exposed the poor national health system of
many countries, not just in general, but specifically in how it responded
to the immediate and varied health needs of Indigenous Peoples and
their communities. Medical facilities were not near enough to Indige-
nous communities and lacked proper equipment, medical practition-
ers could not reach many communities, protection measures were not
evenly implemented by governments, communications were not cultur-
ally sensitive or done in Indigenous and local languages, and Indige-
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nous Peoples were not consulted or included in designing emergency
prevention and treatment programmes, completely disregarding their
traditional therapies and needs, and information material was only pro-
vided in Indigenous languages after persistent lobbying by Indigenous
organisations.

Some articles in this edition have very clear numbers that show
the disproportionate impact of COVID-19 on Indigenous communities.
In some states in the US, for example, the mortality rate of American
Indians between the ages of 20 and 50 was 10 times higher than that of
non-indigenous people; in Canada, First Nations Peoples experienced
the effects of COVID-19 at a rate 40% higher than non-indigenous peo-
ple, and in Chile one community — the Yagadn community — had the
highest infection rate in the country, almost triple the national average,
affecting the community’s elderly, including one who is the last native
speaker of their language.

Other articles clearly show the under-reporting of incidents of and
deaths from COVID-19 in Indigenous communities in remote areas. In
Suriname, for example, the mortality rate of Indigenous Peoples due to
COVID-19 was disproportionate in comparison to non-indigenous peo-
ple. However, despite Indigenous organisations’ reports and push back
to authorities, these deaths were not reported or investigated. In Kenya,
due to the remoteness of many Indigenous communities and a lack of
medical equipment, COVID-19 cases were also not reported.

These factors were exacerbated by the fact that COVID-19 spread
fast, meaning it tore through Indigenous communities with little built-
up immunity. These communities are often very tight knit, relying on
one another or living in close proximity to each other where resources
and homes are shared, making the impact more severe when strategies
such as social distancing aren’t as viable.

In Israel, for example, the construction of villages and dwellings of
Bedouin communities made isolation nearly impossible. Due to their
remote locations and a lack of paved roads, access to medical care
was limited. Further, the provision of COVID-19 information in Arabic
was limited by the government, not just in printed material but also with
staffing hotline operators who could speak Arabic. Such was the case
for Indigenous Peoples in Vietnam who live far away from medical facil-
ities and whose access to information on the virus was low and rarely in
their languages. Indigenous Peoples in Cameroon faced the same sit-
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uation and experienced weak involvement from the government and a
general lack of coordination amongst a variety of governmental bodies.
Indigenous Peoples in French Guiana got COVID-19 as people
carried the virus over the border with them as they freely travelled into
the country from Brazil, which has had lax policies in response to the
pandemic. French policies were also weak as far as travel to and from
French Guiana, which helped the spread of the virus. Food and personal
protection equipment were only made available to Indigenous Peoples
because the people themselves applied and appealed to international
non-governmental organisations for help. Indigenous Peoples in Bolivia
had to travel to other communities to receive medical supplies, treat-
ment and vouchers — as those products and services were not available
in their communities — where they would, in some cases, get the virus
and take it back to their vulnerable communities acting as a vector.

In much the same vein, lockdowns in India left millions of migrant
workers stranded; when they could return to their hometowns, many
brought the virus back with them. Further, many of these Indigenous
people working or studying in major cities in the Northeast, far from
their homes, suffered racial discrimination, being directly accused of
bringing the virus with them because of the way they look. Some were
kicked out of their rented rooms, others were spat on in the streets, and
some were denied access to medical facilities. There have even been
reports of some being thrown off moving trains.

Food insecurity and economic impacts

As the world locked down, Indigenous Peoples were affected considera-
bly by a severe shrinking of their economic opportunities, falling deeper
into poverty and becoming dangerously food insecure. The loss of jobs,
such asin the case of Vietnam and Thailand, forced some to move from
urban areas and larger cities back to their native villages, which caused
an additional burden on communities that were also barely surviving.
In some extreme cases, people couldn’t even access their own fields to
grow food for their own households.

Traditional practices, such as farming and animal raising for the
purposes of selling goods in markets was virtually stripped away as
markets closed, transportation was limited, and roads were blocked. In
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Tanzania and Burkina Faso, the market value of livestock dropped when
markets re-opened and reduced the income for herders extensively. In
many cases, herders had to sell more of their cattle to make ends meet.

Indigenous Peoples in a number of countries rely on tourism for the
sale of goods as well as for income through working in parks. Indige-
nous youth in Kenya, and Batwa in Uganda, for example, who work in the
field of wildlife tourism and act as pastoral guides, lost theirincome due
to the sharp drop in tourism.

Impact on elders and education

Indigenous elders in many cultures are the bearers of traditional knowl-
edge, history and language, and hold important positions in decision
making for their communities. COVID-19 threatened the survival of
these elders and the culture and tradition they carry, as in the US where
many tribal elders died and with them endangered languages and tradi-
tions. In Peru, by the time the government had made a plan to deal with
COVID-19 it was already too late for many Indigenous communities who
lost several leaders.

Lockdowns not only shut down communities and cities, but also
many services, including schools and universities that had to make the
switch to fully virtual and online education. However, access to inter-
net and electronic equipment was rarely taken into consideration when
it came to addressing the circumstances of Indigenous Peoples, who
were disproportionately affected as in Bangladesh where 75% of Indig-
enous students were not able to access classes broadcast on national
TV due to a lack of electricity or having access to a television, and in
French Polynesia where only half the student population has access to
internet. In Malaysia, Indigenous students simply dropped out of school
and those who made the attempt and had the ability to stay in school
had to travel long distances to high hilltops in the hopes of finding an
internet connection.

As ever, Indigenous Peoples showed their resilience in this regard
and came up with solutions to these challenges. Again, in Bangladesh,
where education was disproportionately affecting Indigenous students,
a group of Chakma youth university students who had to return to their
village due to the pandemic started a project — Pohr Sidok (Let the light
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shine) — when COVID-19 hit and began teaching children in their village
through regular textbook teaching. The initiative in the village spread
and led youth in adjacent villages to do the same.

Land grabbing and large-scale projects continue
despite pandemic

As UN Special Rapporteur Cali Tzay commented in his report, Indig-
enous Peoples continued to experience injustice as large companies
appeared to be allowed to freely continue their activities, encroaching
on Indigenous lands, while restrictions on the Indigenous Peoples’ own
movement and freedom to use and protect their lands was repressively
enforced.

In Chile, though lockdown measures were in place, large economic
projects continued while individual people couldn’t conduct their small
business ventures or sell goods in markets. As economic projects con-
tinued, those that were undergoing Indigenous consultation processes
went ahead online, without respecting the digital divide between Indig-
enous Peoples and the companies — an issue that was brought up to
Cali Tzay. Moreover, the number of projects submitted for environmental
impact studies in the country doubled from March to May 2020 - at the
time when COVID-19 started its spread — in comparison to the same
time period in 2019 and 2018.

Chile was not the only country in Latin America or elsewhere that
exhibited this disturbing and deleterious behaviour. In many countries,
including India, Nepal and the Philippines among others, mining activ-
ities, hydrocarbon exploitation and agribusiness were considered to
be a way of keeping national economies from falling into extreme debt
and were therefore exempted from the restrictions imposed by govern-
ments to prevent spread of the disease.

As part of COVID-19 recovery measures, the government of India
opened up dozens of coal blocks for the purposes of commercial min-
ing, many of which were on Indigenous lands. And even though India
was hard-hit by the pandemic, security forces and armed opposition
did not stop their targeting, kidnapping and killing of Indigenous people,
and evictions of Indigenous people from their forests also continued
unabated with over four million claims placed under the Forest Rights
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Act by Indigenous and Tribal Peoples. In Cambodia, the government'’s
response focused largely on urban areas, which allowed for illegal log-
ging and land grabbing operations to not only continue but increase.
In Malaysia, despite the lockdown, the government allowed logging to
continue, and in a particularly egregious case, loggers moved into a ter-
ritory that was declared to have logging halted in 2019.

Meanwhile, in other countries, such as Aotearoa, pandemic emer-
gency laws with respect to the conducting of business were drawn up
and approved with loopholes that allowed for the circumvention of con-
sent processes, while in Australia legislation included clauses allowing
the consultation of Indigenous Peoples to be overridden.

Targeting of Indigenous Peoples Human Rights
Defenders

Alongside the dangerous threat of the COVID-19 pandemic, Indigenous
Peoples faced a second dangerous problem: the targeting of Indige-
nous Peoples Human Rights Defenders under cover of the disarray or
scaling up of emergency measures.

Despite COVID-19 virtually halting the world, Indigenous Peoples
continued to struggle to defend their human, land and environmental
rights. 2020 was another deadly year for rights defenders. At least 331
Human Rights Defenders were killed in 2020 - 44 of them women. More
specifically, 26% of these brave defenders were working specifically
on Indigenous Peoples’ rights and 69% of those killed were working on
land and environmental rights in addition to Indigenous Peoples’ rights.
According to the violations reported to Front Line Defenders for the an-
nual global analysis report, the most targeted defenders were those de-
fending Indigenous Peoples’, land and environmental rights* — the main
rights that Indigenous Peoples fight for every day.

In response to the pandemic, some countries have introduced or
increased the presence of military and police in rural areas where In-
digenous Peoples live. The lack of access to communication and infor-
mation further increased the risk of human rights violations, and such
violations could go undetected by monitoring and protection mecha-
nisms affected by lockdowns and other legal measures, thus leaving no
one accountable.
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Such was the case in Myanmar in 2020 at the start of the pan-
demic — before the 2021 coup — where under emergency measures 220
websites, many of them run by ethnic minorities and Indigenous Peo-
ples, were shut down for allegedly spreading fake news about the virus.
And an internet blackout that began in 2019 in eight conflict-affected
townships continued during the pandemic, despite criticism from civil
society, leaving these areas unable to share vital information about the
virus.

The government in the Philippines took a militaristic approach
to restrictions and measures. An anti- terrorism law was passed with
vague definitions that allowed people to be arrested without cause.
Severe lockdowns left Indigenous Peoples extremely isolated leaving
some people stranded for long periods in communities that weren't their
own due to extreme travel bans. And despite these extreme restrictions,
large infrastructural and agricultural projects continued and Indigenous
Peoples who were defending their land and communities continued to
be targeted, including via the distribution of materials, fake news sites
and fake social media profiles claiming Indigenous individuals and In-
digenous organisations were terrorist groups.

In Nicaragua, attacks against Indigenous Peoples led to the death
of 13 people and 10 others missing. In Guatemala several Indigenous
and non-indigenous people standing up for Indigenous rights were
killed, and according to the Inter-American Commission on Human
Rights, targeted for their activism.

As more areas see further lockdowns, governments have in-
creased their powers through snap emergency legislation, and in some
countries deployed military forces to implement the emergency legis-
lation, meaning rights defenders are at further risk as they cannot move
around freely. Thus, these important defenders are easier to find, their
emergency support network is harder to mobilise for protection, and
authorities continue to gain wider abilities to silence them.

Resilience of Indigenous Peoples: Self-protection
and awareness raising

Indigenous communities have for generations experienced human
rights violations, including violations of their right to health due to viral
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infections. They have learned how to protect themselves to survive and
thus be strong and resilient communities. Indigenous Peoples’ com-
munities in all regions of the world have already responded to the pan-
demic using their self-determined protection mechanisms and have
taken advanced measures to seal off their villages or retreat further into
nature to avoid contact, long before national governments took action.
Around the globe Indigenous Peoples proactively rose to the challenge
to meet a critical need for information with radio/podcast communica-
tions disseminating COVID-19 information to their communities, as well
as precaution measures in Indigenous languages (see for example the
articles on Bolivia, Indonesia, Nepal, Tanzania, Thailand and Zimbabwe).

The response to the pandemic by Indigenous Peoples in the Arc-
tic showed their strength and resilience by using their extensive oral
traditions that tracked the long history of how pandemics have affect-
ed them to help tackle COVID-19. For example, using the knowledge of
how to evade smallpox infections by understanding how the disease
spreads and what actions were effective to mitigate it. Others em-
ployed nomadic practices to avoid disease hotspots. Many still have
vivid memories of their family and community members sharing stories
of the last global pandemic — the 1918-1920 Spanish flu pandemic - and
as such were still able to implement particular traditional practices be-
cause the necessary skills and knowledge have been kept alive through
oral traditions transferred between generations.

In Indonesia, national Indigenous organisations coordinated and
advised each other on how to respond to the pandemic through what
they called a "“dignified quarantine” and held numerous virtual meetings
to share information and learn from each other on how to adapt. At the
same time, Indigenous women and youth were on the frontline of the
response making sanitiser from natural ingredients and creating video
tutorials to teach Indigenous communities how to stay safe from the vi-
rus. Indigenous communities in Thailand also came together to support
each other by exchanging goods, sharing information on COVID-19, and
teaching each other how to make sanitiser, gels and face masks.

In Australia, the Aboriginal Community Controlled Health Sec-
tor was able to deliver culturally appropriate solutions to the virus,
demonstrating the importance and effectiveness of community control
and self-determination which led to six times less cases of infection
in those Indigenous communities. Some of the interventions includ-
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ed home test visits, working with food banks and cafes for those who
needed food, delivering written translated materials and communicat-
ing over several social media platforms, and creating a specialised tool
kit for prevention.

Hundreds of Indigenous communities around the world took steps
to self-isolate, protecting their villages and territories from outsiders,
including the closing of roads, air strips and transportation routes. In
Bangladesh, Cambodia, India and Thailand, Indigenous communities
blocked their villages. Indigenous Peoples in Algeria, Bolivia, Costa Rica
and Nicaragua did the same, creating security cordons, blocking people
from entering and exiting areas or setting up controls, ensuring those
who had contact with outsiders wore masks, alongside other measures.
In Suriname, as the cover of this book shows, Indigenous communities
went so far as to block airstrips. In Rapa Nui, flights were also blocked
despite causing severe unemployment and a spike in the cost of goods
as planes filled with cargo rather than tourists were only allowed. How-
ever, to adapt to the situation, Indigenous people on the island revived
their food growing methods and fishing and the government turned its
entire budget to focus on job creation.

In the US tribes set up health checkpoints at entrances to their ter-
ritories to protect themselves from the virus; in Canada communities
locked down access to travel and commerce; and in Malaysia, many In-
digenous Peoples retreated further into forests not only for protection,
but also for self-subsistence. These self-isolation tactics were in many
cases the reason why there was a low spread of the virus among these
communities.

In many cases the measures taken for self-isolation and self-pro-
tection drew on ancient traditional knowledge and practices that were
re-invigorated. Indigenous Peoples also revived traditional medical and
therapeutic practices, using traditional remedies and plants to help
care for their communities and prevent the spread of the virus, exam-
ples can be found in the articles on Kenya and Tanzania. In Guatemala,
for a number of Indigenous communities, the pandemic resulted in a
re-invigoration of traditional medicine and healthy eating based on na-
tive products - rather than relying on non-native products — and has
re-affirmed the need to strengthen the bonds of solidarity across com-
munities and to defend their ancestral territories.

When national governments implemented COVID-19 laws to deal
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with the pandemic, some Indigenous communities were able to suc-
cessfully push back on stipulations that were not culturally sensitive. In
Aotearoa, for example, the government passed laws without consulting
Maori and thus, after much political action, laws were amended to, for
instance, allow larger gatherings for traditional practices and ceremo-
nies. In Kenya, the government banned rites of passage in an unprece-
dented move, but elders opened dialogue with the government to reach
a compromise and rituals were able to be carried out with a mind for
COVID-19 prevention.

International and regional processes and
mechanisms find a new way to engage

As the pandemic spread, many international and regional mechanisms
and agencies, such as the UN Permanent Forum on Indigenous Issues
and the Inter-American Human Rights System, were quick to cancel
their meetings and find ways to continue their important work. In the
beginning adjustment proved difficult to become accustomed to online
and virtual platforms and to bridge the digital gap between them and
Indigenous Peoples, but it soon became an integral and widely used
solution.

One major drawback, however, to the temporary online reality of
global meetings has been that while Indigenous Peoples took advan-
tage of the opportunity to proactively engage, states and other relevant
stake holders did not. Without presential sessions Indigenous repre-
sentatives were not able to directly engage with states and promote
their views and demands. The pandemic has clearly shown a decrease
of engagement of states with Indigenous Peoples and in general with
civil society actors.

One further troubling aspect of state behaviour has been in a situ-
ation such as that of Peru and Colombia, where consultation processes
were forced to continue online, which was continuously argued against
and rejected by Indigenous Peoples.

A virtual model is not a replacement for in situ meetings and work
where networks are made and fostered, and where cross-regional
learning is made possible, but it is a new and complementary method
of engagement that is “here to stay”, as Cali Tzay told IWGIA.®
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Perhaps one of the positive aspects to come out of the pandem-
ic has been the success of Indigenous Peoples being able to harness
the opportunity of no longer being tied to having their voices heard in
face-to-face meetings, but rather could do so virtually, more frequently
and with more representatives online. Additionally, representatives of
the various mechanisms, such as the Permanent Forum and the Expert
Mechanism on the Rights of Indigenous Peoples, organised an increas-
ing amount of global and regional dialogues with Indigenous Peoples,
especially on the topic of COVID-19 and its impact on them.

Indigenous Peoples from all regions engaged and contributed in
these new opportunities and in many ways their voices were strength-
ened. In fact, many of the recommendations made by these mecha-
nisms came directly from Indigenous Peoples through these dialogues,
with UN Special Rapporteur Cali Tzay's report on COVID-19 to the UN
General Assembly being a prime example. And agencies, such as the
International Fund for Agricultural Development (IFAD) and the Food
and Agriculture Organization of the United Nations, concretely react-
ed to Indigenous Peoples’ recommendations by targeting them in their
COVID-19 programming.

Indigenous Peoples and human rights mechanisms dealing with
Indigenous Peoples rights have found the outcomes, increased fre-
quency of being able to meet and more broad representation to be an
important new development in how engagement can be done with in-
creasing effectivity. But real change cannot be done online alone.

As we look to the future it will be important to continue to hold
states accountable and to ensure that the success of virtual engage-
ment is not seen out of context, replacing all future Indigenous Peoples’
participation processes to only online platforms. As the world embrac-
es the benefits of technology, the voices of Indigenous Peoples must
not be silenced by transferring crucial processes from in-person, com-
munity-driven engagement to online meetings.

We also need to look at strengthening connectivity to expand the
reach of representation and engagement as access to stable internet
connections is not a common reality for many Indigenous communi-
ties. Much can continue to be done to bring Indigenous communities
onling, not just for the sake of engagement with international and re-
gional mechanisms, but also to overcome the challenges with online
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education and the spread of information and news. Strengthening
connectivity also provides a great opportunity for Indigenous Peoples
themselves to share their experiences with each other, bolster advoca-
cy efforts and support solidarity initiatives across regions.

IWGIA would like to recognise the tremendous effort these bodies
have taken to ensure the experiences and recommendations of Indige-
nous Peoples were heard and brought to a global platform.

Building back better

As the pandemic has magnified the inequalities Indigenous Peo-
ples have faced for generations, but also sharpened the focus on the
strength and resilience of Indigenous Peoples and their communities
in coming together and implementing traditional practices and knowl-
edge for their survival, how do we build back better?

One of the necessary measures that needs to be taken is the in-
crease of efforts to provide Indigenous communities with the adequate
and necessary means of prevention in relation to COVID-19, including
access to adequately equipped and culturally appropriate health-
care facilities, and information in Indigenous languages. Inclusive and
community-led assessments of risks and needs should be undertak-
en in order to understand the specific situation of Indigenous Peoples.
Strengthening capacities in Indigenous Peoples’ rights for state institu-
tions charged with dealing with Indigenous issues should be strength-
ened, including mechanisms for the participation of, and consultation
with, Indigenous Peoples. Indigenous Peoples’ full and effective partic-
ipation in the management of health and educational services, includ-
ing the return to school, should also be ensured and distance learning
opportunities provided.

As national governments focus on economic recovery to upend
the damage of the global pandemic, many may opt for traditional ways
of economic development with a focus on natural resources, large infra-
structural projects and extractive opportunities.

Indigenous Peoples have long experienced threats to their lands,
territories and natural resources from extractive industries and large
industrial projects. A building back “better” economy that focuses on
these sectors is again likely to have a negative impact on Indigenous
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Peoples and violate their rights and livelihoods. Furthermore, they have
the ability to set humankind back in its aim to curb climate change.
Business as usual is not the solution.

Therefore, building back better initiatives need to take point of de-
parture in Indigenous Peoples’ rights and particularly the right to land,
territories and natural resources, which are essential for their tradition-
al activities and for sustainable and regenerative practices. Indigenous
Peoples’ own initiatives and businesses must come first and be prior-
itised. Indigenous Peoples’ labour rights also must be ensured at all
stages of crisis response and recovery measures.

For building back better, Indigenous Peoples’ solutions need to be
heard as Indigenous communities and organisations hold knowledge
essential in the design of the response to the COVID-19 pandemic and
beyond, taking advantage of their resilience capacities and traditional
knowledge and practices, and with full respect of Indigenous Peoples’
rights.

Dwayne Mamo
General Editor

Kathrin Wessendorf
Executive Director

Copenhagen, March 2021
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About the Indigenous World

he compilation you have in your hands is the unique result of a
collaborative effort between Indigenous and non-Indigenous ac-
tivists and scholars who voluntarily document and report on the
situation of Indigenous Peoples' rights. We thank them and celebrate
the bonds and sense of community that result from the close cooper-
ation needed to make this one-of-a kind documentation tool available.

For 35 consecutive years IWGIA has published The Indigenous World
in collaboration with this community of authors. This yearly overview
serves to document and report on the developments Indigenous Peoples
have experienced throughout 2020. The Indigenous World 2021 adds not
only documentation, but also includes a special focus on climate change.

IWGIA publishes this volume with the intent that it is used as a doc-
umentation tool and an inspiration to promote, protect and defend the
rights of Indigenous Peoples, their struggles, worldviews and resilience.

Itis our hope that Indigenous Peoples themselves, along with their
organisations, find it useful in their advocacy work and in improving the
human rights situation of Indigenous Peoples. It is also our wish that
The Indigenous World is used as a main reference by a wider audience
interested in Indigenous issues who, through these pages, can dive into
local realities and further familiarise themselves with the current situa-
tion of Indigenous Peoples' rights worldwide.

We would like to stress that any omission of a specific country re-
port should not be interpreted as no news is good news. In fact, some-
times, it is precisely the precarious human rights situation that makes

it difficult to obtain contributions from specific countries. In other
cases, we have simply not been able to get an author to cover a par-
ticular country. If you would like to contribute to The Indigenous World,
please contact IWGIA.

The articles in this book are the views and visions of the authors,
and IWGIA cannot be held responsible for the opinions stated herein.
The respective country maps are, however, compiled by IWGIA and the
content therein is the responsibility of INGIA and not the authors. We
wish to stress that some of the articles presented take their point of
departure in ethnographic regions rather than strict state boundaries.
This is in accordance with Indigenous Peoples’ worldview and cultural
identification which, in many cases, cuts across state borders.
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The Amazighs are the Indigenous people of Algeria and other
countries of North Africa. However, the Algerian government
does not recognise the Indigenous status of the Amazigh
and refuses to publish statistics on their population. Because
of this, there is no official data on the number of Amazighs
in Algeria. On the basis of demographic data drawn from the
territories in which Tamazight-speaking populations live, as-
sociations defending and promoting the rights of Amazigh
people estimate the Tamazight-speaking population to be
around 12 million people, a third of Algeria’s total population.
The Amazighs of Algeria are concentrated in five territories:
Kabylia in the north-east (Kabyls represent around 50% of Al-
geria's Amazigh population), Aurés in the east, Chenoua, a
mountainous region on the Mediterranean coast to the west of
Algiers, M'zab in the south (Taghardayt), and Tuareg territory in
the Sahara (Tamanrasset, Adrar, Djanet). Many small Amazigh
communities also exist in the south-west (Tlemcen, Bechar,
etc.) and in other places scattered throughout the country. It
is also important to note that large cities such as Algiers, Oran,
Constantine, etc., are home to several hundred thousand peo-
ple who are historically and culturally Amazigh but who have
been partly Arabised over the years, succumbing to a gradual
process of acculturation and assimilation.

The indigenous populations can primarily be distinguished
from Arab inhabitants by their language (Tamazight) but also by
their way of life and their culture (clothes, food, songs and danc-
es, beliefs, etc.). After decades of demands and popular strug-
gles, the Amazigh language was finally recognised as a “nation-
al and official language” in Algeria’s Constitution in 2016. But, in
the facts, the Amazigh identity continues to be marginalised and
folklorised by state institutions. Officially, Algeria is still present-
ed as an “Arab country” and “land of Islam”, and anti-Amazigh
laws are still in force (such as the 1992 Law of arabisation).

Internationally, Algeria has ratified the main international
standards, and it voted in favour of the UN Declaration on the
Rights of Indigenous Peoples in 2007. However these texts re-



26 IWGIA - The Indigenous World - 2021

main unknown to the vast majority of citizens, and thus not ap-
plied, which has led to the UN treaty-monitoring bodies making
numerous observations and recommendations to Algeria urg-
ing it to meet its international commitments.

A new Constitution for the country

he new Algerian President, Mr. Abdemajid Tebboune, commenced a

reform of the Constitution following his election in December 2019.

His stated objective was “the construction of a new Republic in or-
der to achieve the demands of the people”! The government'’s proposed
reform was adopted by means of a referendum held on 1 November 2020,
with a turn-out of 23.83%, the lowest ever for an Algerian election.?

The Amazigh boycotted the constitutional referendum, as they
had the presidential elections, in protest at the oppression they suffer.
In Kabylia, for example, which is where most Algerian Amazigh live, the
turn-out was less than 1%. In fact, the referendum took place against
a backdrop of great social instability, with almost daily demonstra-
tions accompanied by police violence and various acts of repression.
Amnesty International notes that “this reform actually came at a time
when the Algerian authorities were taking advantage of the COVID-19
pandemic to increase repression against activists and dissident voices,
with dozens of new police summons, arrests and prosecutions...*

The new Algerian Constitution includes some improvements, par-
ticularly as regards recognising the Amazigh identity. In its preamble,
the new text thus refers for the first time to the “Numidian kingdom"
that fought the Roman Empire in North Africa and also mentions “Alge-
ria, an Arab and Amazigh, Mediterranean and African country”, whereas
the old version stated that Algeria was solely “Arab and Muslim”. The
other new innovation is that Article 223 on “national constants”, i.e.,
matters that cannot be modified by any constitutional review, now re-
fers to the Amazigh language as a national and official language.*

Article 4 enshrining Tamazight as a “national and official language”
remains unchanged, providing for the creation of an “Algerian Academy
of Tamazight” responsible for creating “the conditions for the promotion
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of Tamazight with a view to achieving, in the long term, its status as an
official language”. It also specifies that “the methods of application of
this article shall be set out in an organic law". Nevertheless, the organic
law in question (Law No. 18-17 of 2/09/2018), which was adopted on 2
September 2018, does not address implementation of official recogni-
tion of the Amazigh language as intended but only the creation of the
"Algerian Academy of Tamazight”. In addition, defenders of the Amazigh
language note that no specific deadline is set for the official recogni-
tion of Tamazight. There is therefore a continuing vagueness and serious
confusion in the wording of this article, which is interpreted by Amazigh
organisations as a demonstration of the Algerian government's lack of
goodwill with regard to the “official recognition” of their language.

At the same time, the Arab-Islamic ideological frame of reference
is strongly reaffirmed in the new Algerian Constitution. In addition,
many of the Constitution’s articles are conditional upon the use of a law
which very often defines the way in which constitutional articles are to
be applied in a restrictive manner.

A law to prevent and fight discrimination and hate
speech

On 28 April 2020, the Algerian Parliament adopted Law No. 20-05 on
preventing and fighting discrimination and hate speech.® This law pro-
vides, among other things, for the creation of a national observatory for
the prevention of discrimination and hate speech. Of the 10 members of
this body, all of whom will be appointed by the President of the Repub-
lic, Article 11 of the law states that four of them will be “representatives
of associations working in the observatory's area of expertise” albeit
without specifying how they will be selected. None of its members have
been appointed to date.

Penal Code reform dangerous for freedoms
On 20 April 2020, the Algerian government submitted Bill of Law No.

20-06 to Parliament, amending and supplementing Order No. 66-156
of 8 June 1966 on the Penal Code. According to the government, the bill
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aims to “criminalise acts that threaten the security and stability of the
country, public order and safety, or that undermine state security and
national unity”. This draft was subsequently approved by the National
Assembly on 22 April 2020 in a restricted session without debate. It
came into force on 29 April 2020.° Such an important law has thus been
passed in haste and without thorough debate. More worrying, however,
are some of the provisions contained in the law. Article 2, is aimed at
both individuals and civil society organisations, provides for:

a penalty of five (5) to seven (7) years’ imprisonment and a
fine of 500,000 to 700,000 Algerian dinars for anyone who
receives money, a gift or an advantage, by any means what-
soever, from a state, institution, or public or private body, or
from any natural or legal person, inside or outside the country,
with the aim of undertaking acts that could harm the security
of the state and the stability of its institutions, or national uni-
ty and territorial integrity. These penalties are doubled if the
money is received by an association, or an assembly or organ-
isation, whatever its form and name.

For the Amazigh, solidarity and mutual aid within and between commu-
nities is a fundamental value and a natural part of daily life. During this
time of pandemic, everyone recognises that it is thanks to the solidarity
and goodwill seen in village communities and also among associations
that the number of COVID-19 cases has been so largely limited. The
means used by the Amazigh to act in the collective interest have always
been supported by funds raised from community members, whether
living in the territory or in other parts of the country or abroad. Amazigh
emigrants are a cornerstone of their communities of origin and their
contributions are essential to the lives of their families and their terri-
tories, with which they maintain close and permanent relations. Conse-
quently, Article 2 of this law is very dangerous for the Amazigh because
it could be used to prohibit them from receiving remittances from their
compatriots living elsewhere, and this would deal a severe blow to the
act and spirit of mutual aid and sharing that is a part of their culture.
This would be a serious attack on their way of life and, consequently, on
the life of the Amazigh communities and people.

These fears are unfortunately well-founded because, as the World
Amazigh Congress reports, based on the testimony of citizens:
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Local authorities (particularly the chiefs of police and gen-
darmes) have sent a clear message to committed citizens
and local Amazigh organisations threatening them with legal
proceedings for ‘illegal activities’ and even ‘terrorism’ for hav-
ing received aid from members of their communities living
abroad, even though this aid has been used to finance initi-
atives of general interest such as setting up a drinking water
supply network, buying an ambulance, renovating a school,
etc. In an arbitrary and aggressive manner, the Algerian gov-
ernment is thus criminalising civic acts committed to the
common good.”

Article 3 sets penalties of one to three years in prison and a fine of
100,000 to 300,000 dinars for the dissemination of “false information”
that might “undermine public security and order” as well as “the secu-
rity of the State and national unity”. These penalties are doubled in the
case of a repeat offence. As many jurists and the NGOs Amnesty Inter-
national and Reporters Sans Frontieres (RSF) note, “this very vague law
is liberticidal because it aims at nothing more than a muzzling of the
press and prohibiting freedom of opinion and expression”.?

For Amazigh organisations, this article will have the effect of crimi-
nalising all Amazigh actors who dare to express their opinion, denounce
human rights violations and abuses of power, or demand or simply raise
awareness among citizens of their rights and freedoms and especially
their right to self-determination. This is in violation of the Constitution,
particularly Articles 38, 42, 48 and 50, and of the international treaties
ratified by Algeria.

Violations of Amazigh human rights

Fifteen people who raised the Amazigh flag during demonstrations in
July 2019 were arrested without any legal basis on 31 December 2020
and taken before the judge of Batna Court, Aurés region (eastern Alge-
ria). The Public Prosecutor called for a sentence of one year in prison
and a fine of 100,000 dinars for each of the accused for violating “state
security” and “national unity”.

On 27 September 2020, Khaled Tazaghart, a former member of
parliament, was sentenced by the Akbou Court in Kabylia to one year
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in prison and a fine of 100,000 dinars (USD 775) for “incitement to un-
authorized assembly, publication affecting public order and violation of
sanitary lockdown measures”. In fact, he had participated in a public
demonstration in support of political prisoners in Algeria.

Lounés Hamzi, leader of the Movement for the Self-Determination
of Kabylia (MAK) was arrested on 7 September 2020 in the street in Ti-
zi-Wezzu and was taken to the Sidi-Mhamed Court in Algiers. He is cur-
rently being held in pre-trial detention in Kolea Prison near Algiers. He is
charged with “undermining national unity” and “organising and leading
a rebel movement”. The MAK is an organisation that campaigns for Ka-
bylia's right to self-determination and has always acted peacefully and
in line with international law.

The Amazigh-Kabyl citizens Zahir Bouchalal, Abderezak Yacine,
Abderezak Ouaissa, Farid Djenadi, Djamel Mansouri, Riad Hamchache,
Djamel Harour, Lahcen Boussaid and Yahyoun Larbi were summoned by
the Public Prosecutor of Vgayet on 31 December 2020 and prosecuted
on the basis of Articles 79 and 100 of the Algerian Penal Code for “un-
dermining national unity and participation in an unarmed gathering”.
These charges relate to their participation in a peaceful rally in support
of At-Mzab detainees in 2016. The penalty ranges from one to ten years
in prison. Due to the demonstrations that subsequently took place in
favour of the defendants, their trial was postponed to 28 January 2021.

Police, administrative and judicial harassment of
human rights defenders, locally-elected officials
and engaged citizens

Active and committed citizens, particularly within village committees
or Amazigh communities, find themselves subjected to various forms
of intimidation and threats from the local state security services to per-
suade them to give up their voluntary activities. This is notably the case
of Hamid Sebouai, known as Silas, member of the Federal Council (FC)
of the World Amazigh Congress (CMA), who is very active in his village
of Icergiyen, Maatkas commune, Kabylia (Algeria). Since the start of the
COVID-19 pandemic, as have other citizens of his village and commune,
Silas has naturally thrown himself into organising the lockdown, helping
others and appealing to the solidarity of the Kabyl diaspora. His goal
and that of his colleagues is to serve others, especially those in most
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need. Instead of congratulating and encouraging him, the Maatkas po-
lice and gendarmes are scaling up malicious acts and threats against
him. Malicious rumours are also being spread anonymously with the
aim of smearing his honour and morality. In addition, requests that ad-
ministrative authorisation be granted to the village committee and cul-
tural association of Icergiyen village have been blocked by the Maatkas
gendarmerie for almost a year now because Hamid is an active (and
much appreciated) member of both.

Rachid Belkhiri, member of the Federal Council of the CMA of the
Aures region, in the east of Algeria, is being prosecuted by the Alge-
rian justice system for having carried the Amazigh flag during public
demonstrations. His trial, which has been postponed several times, is
now scheduled for 13 January 2021.

The CMA summer school, scheduled to take place on 18 and 19
September 2020 at the municipal library of Tichy in Kabylia in accord-
ance with anti-coronavirus health regulations, was banned by the Alge-
rian police. The organisers of the event, Kamira Nait Sid, co-president of
the CMA and Yuva Meridja, member of the Federal Council of the CMA,
together with Karim Smaili and Karim Mersel, members of the “Literary
Café of Tichy” and Mouloud Taiakout, member of the “Literary Café of
Aokas", were arrested, interrogated and threatened at the Tichy police
station. This is not the first time that an activity of the CMA has been
banned in Algeria, in violation of freedom of expression and the right of
assembly, both of which are protected by the Algerian Constitution and
international treaties ratified by Algeria.

In October 2020, Sofiane Oumellal, mayor of Afir municipality in
Kabylia, was suspended from his duties by an administrative decision
of the Wali of Boumerdes for having lent a municipal hall to a family to
celebrate a wedding in the summer of 2019.°

In November 2020, the same sanction was imposed on Hamid
Aissani, Mayor of Tichy, by the Wali of Vagyet in Kabylia.™

In December 2020, the Wali of Vgayet, the government represent-
ative in the Wilaya (Province) of Vgayet in Kabylia, commenced admin-
istrative proceedings against the socio-cultural association “Itri n Tlelli
n At-Soula” for “undermining national unity” due to having made invi-
tations to people to speak. The objective is most likely to destroy this
independent association and prosecute its president, Tarik Chiboub.
The Mayor of Chemini municipality, Mr. Oudak, who issued the admin-
istrative authorisation for this association, was also summoned by the
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Administrative Court in order to remove him from his position as Mayor.

This incessant police, administrative and judicial harassment is
simply aimed at preventing any possibility of autonomous action and
expression by the Amazigh, and at hindering the expression and pro-
motion of human rights. This is in violation of the provisions of interna-
tional charters, conventions and pacts ratified by Algeria and it severely
hinders the will of the Amazigh people to protect and promote their lan-
guage, culture, institutions and way of life.

Violations of freedom of belief and religious
observance

Yacine Mebarki, a young Amazigh Chawi from the Aurés region was
arrested on 30 September 2020, taken before the Khenchela Court on
6 October, and sentenced to 10 years imprisonment and a fine of one
million dinars (USD 7,750) for “offending the precepts of Islam, inciting
atheism and undermining national unity”. In fact, the police found an
old copy of the Qur'an at his home with a page torn out. Following his
appeal, which took place on 25 November 2020, the penalty was re-
duced to one year in prison and a fine of 50,000 Dinars (USD 400).

On 15 December 2020, Abdelghani Mammeri, a Christian, was sen-
tenced by the Amizour Court in Kabylia to six months imprisonment and
a fine of 100,000 dinars for “offence to the Prophet and the Muslim re-
ligion” while Mebrouk Bouakaz, known as Yuva, was sentenced by the
Vgayet Court on 17 December 2020 to three years in prison and a fine of
50,000 dinars for the same reasons.

Thirty-one people of the "Ahmadiyya” faith, a minority branch of Is-
lam, were summoned to appear before the court in Tizi-Wezzu, Kabylia
on 24 November and again on 15 December 2020. They are accused of
belonging to a religion not recognised in Algeria and, in particular, of
“occupying a building to hold a religious service secretly without author-
isation” and of “collecting funds and donations without authorisation”,
in application of Article 96 of the Penal Code and Articles 05, 07,12 and
13 of the Law on the conditions for organising non-Muslim religions. The
Public Prosecutor’s Office called for a penalty of three years in prison
and a fine of 50,000 dinars for four defendants and 18 months in prison
and 30,000 dinars for the others. On 22 December, the court finally sen-
tenced four of the defendants to a two-month suspended sentence and
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a fine of 20,000 dinars while the others were discharged. Their lawyers,
Kader Houali and Sofiane Dekkal, consider this trial to be "yet another
attack on freedom of religion in Algeria”" In fact, these convictions are
in violation of Article 51 of the Algerian Constitution, which states that
"freedom of opinion is inviolable. The freedom to practise one's religion
is guaranteed.”

International bodies react to human rights
violations in Algeria

During its 88th session (24 to 28 August 2020), the UN Working Group
on Arbitrary Detention stated in its Opinion No. 53/2020 that the depri-
vation of liberty of Messaoud Leftissi, arrested and detained from Feb-
ruary to November 2019 on the grounds of “undermining national unity”
for the simple act of carrying the Amazigh flag, “was arbitrary in that it
is contrary to Articles 7, 9, 19, 20 and 21 of the Universal Declaration of
Human Rights and Articles 9, 19, 21, 22, 25 and 26 of the International
Covenant on Civil and Political Rights".™?

On 25 November 2020, the European Parliament adopted a reso-
lution on the deteriorating human rights situation in Algeria™ in which
it recalls, in particular, that between 30 March and 16 April 2020, “three
communications were sent to the Algerian Government in relation to
arbitrary and violent arrests, unfair trials and reprisals against human
rights defenders and peaceful activists, with a fourth communication on
27 August 2020 regarding Mohamed Khaled Drareni” before expressing
its numerous grievances against the Algerian government with regard
toits responsibility for serious violations of freedoms and human rights.

The Amazigh of Algeria in the context of COVID-19

Thanks to foreign television, the Internet and their diaspora, the
Amazigh received early warning of the spread of the coronavirus around
the world and were able to anticipate its arrival in their territories. They
were thus able to react in advance to protect themselves, without wait-
ing for directives from the authorities.

Based on their traditions of autonomy and community solidarity,
the Amazigh closed their territories to non-essential foreign visitors
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and set up entry and exit controls, advocated a lockdown for inhabit-
ants and organised collective distributions of food, medicines and oth-
er basic necessities. People in contact with the outside world now sys-
tematically wear masks, some of which are made locally, and vehicles
and public spaces are regularly disinfected. The village committees
also ensured that the most needy and vulnerable people were not over-
looked. This whole organisation is based on solidarity and mutual aid,
the key words during this health crisis.

The result of this self-organisation and shared responsibility in the
fight against the coronavirus has been extremely positive as the num-
ber of cases in these territories has remained very low. According to
some testimonies, in order to combat the coronavirus, Amazigh peo-
ple in some regions have also revived their knowledge and know-how
of pharmacopoeia and traditional medicine to treat themselves. In fact,
the deaths that occurred over the course of this year in the Amazigh
regions were mostly due to causes other than COVID-19.

The great lesson to be learned from the handling of this ordeal is
that when the Amazigh regain their autonomy, when they become free
to organise themselves, they instinctively reconnect with the tangible
and intangible values and resources of their ancestral culture in order to
come up with solutions appropriate to their concerns and needs.

The government authorities do not understand these traditional
Amazigh community institutions and their autonomous management
and they therefore tried to hinder the way these community structures
were working. Testimonies report that local state representatives (heads
of local governments, police and gendarme authorities) were highly vis-
ible on the ground during the health crisis, monitoring, summoning and
attempting to intimidate members of village committees by threaten-
ing to prosecute them for illegal activities and even for “undermining
state authority and national unity”. The gendarmes intervened in sever-
al places, particularly in Kabylia, to dismantle checkpoints set up by vil-
lage committees, carried out acts of violence against people and even
tried to interfere in operations to distribute food to the inhabitants. And
these gendarmes are generally Arabs who do not understand and do
not speak Tamazight, the Indigenous language. This does not facilitate
exchanges, nor the peaceful nature of relations with the population.
This has resulted in several incidents between members of the Indige-
nous communities and the gendarmes.
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The government has never consulted the Amazigh on the health
measures adopted to deal with the coronavirus, nor on how they are
being implemented. The dates and times of the lockdown and its eas-
ing were decided unilaterally, for example, without consultation with
Indigenous Peoples’ representatives. In most Amazigh territories, the
authorities failed to distribute coronavirus protection materials (masks,
sanitiser, etc.) and nor did they adequately disseminate information in
the Amazigh language.

InMarch 2020, under the pretext of fighting the spread of the coro-
navirus, the Algerian authorities decided, without any consultation with
the representatives of the Kel-Tamasheq (Tuareg) Indigenous popu-
lations, to close the border between Algeria and Mali. Algerian border
guards have put up a barbed-wire fence that has brutally cut off the two
sister settlements of Tin-Zawaten on the Algerian side and Ikhraben
on the Malian. This fence has also cut off the Tin-Zawaten population
from the river that passes through their territory, preventing them from
accessing this water source. Representatives of Tin-Zawaten alerted
the Algerian authorities to this fact without success. Public demon-
strations against the fence were then organised from May onwards and,
on 15 June, Algerian gendarmes drew their weapons, injuring several
people and killing the young Ayoub Ag Adji. In addition to the climatic
hazards that are severely affecting this desert region, the Kel-Tamasheq
Indigenous populations are also subjected to the Algerian state's vio-
lence whenever they protest against their situation of destitution and
marginalisation.

Notes and references

1. Algérie Presse Service (APS). "Référendum sur la Constitution: aboutissement
d'une priorité majeure du Président Tebboune [Referendum on the Constitution:
maijor priority for President Tebboune achieved].” 25 August, 2020. http://www.
aps.dz/algerie/108983-referendum-sur-la-constitution-aboutissement-d-une-
priorite-majeure-de-tebboune-pour-une-algerie-nouvelle

2. Results published by the National Independent Electoral Authority (ANIE) on its
website: ANIE. “2020." 27 December, 2020. https://ina-elections.dz/2020/12/27

3. Amnesty International. “Algeria, a reform of the Constitution in the midst of
repression.” 29 June,2020. https://www.amnesty.fr/liberte-d-expression/
actualites/algerie-une-reforme-de-la-constitution-en-pleine-repression

4, Official Journal of the Algerian Republic. “No. 54 of 16/09/2020." General
Secretariat of the Government, 2021. www.joradp.dz

5.  Official Journal of the Algerian Republic. “No. 25 of 29/04/2020." General


https://www.aps.dz/algerie/108983-referendum-sur-la-constitution-aboutissement-d-une-priorite-majeure-de-tebboune-pour-une-algerie-nouvelle
https://www.aps.dz/algerie/108983-referendum-sur-la-constitution-aboutissement-d-une-priorite-majeure-de-tebboune-pour-une-algerie-nouvelle
https://www.aps.dz/algerie/108983-referendum-sur-la-constitution-aboutissement-d-une-priorite-majeure-de-tebboune-pour-une-algerie-nouvelle
https://ina-elections.dz/2020/12/27/
https://www.amnesty.fr/liberte-d-expression/actualites/algerie-une-reforme-de-la-constitution-en-pleine-repression
https://www.amnesty.fr/liberte-d-expression/actualites/algerie-une-reforme-de-la-constitution-en-pleine-repression
https://www.joradp.dz/HAR/Index.htm

36

IWGIA - The Indigenous World - 2021

N o

10.

1.

12.

13.

Secretariat of the Government, 2021. https://www.mfdgi.gov.dz/images/pdf/
textes_reglementaires/F2020025.pdf

Ibid.

Congres Mondial Amazigh. “"Quelques aspects de la vie des Amazighs dans

le contexte du covid-19 [Amazigh life under COVID-19]." 12 May, 2020. https://
www.congres-mondial-amazigh.org/2020/05/12/aspects-de-la-vie-des-
amazighs-dans-le-contexte-du-covid-19/

Reporters Sans Frontiéres (RSF). “Algérie, projet de loi anti “fake news" [Algeria,
draft anti fake news law].” 23 April, 2020. https://rsf.org/fr/actualites/projet-de-
loi-anti-fake-news-en-algerie-comment-museler-un-peu-plus-la-liberte-de-la-
presse

Leslous, Samir. “Le Président de 'APC de Afir suspendu par le Wali [Afir APC's
President suspended by the Wali]." Liberte Algerie, 21 October, 2020. https://
www.liberte-algerie.com/actualite/le-p-apc-rcd-dafir-suspendu-par-le-
wali-347644

Ouamar, Mohand. “Un Maire suspendu par le Wali de Béjaia [Mayor suspended
by the Wali of Béjaia].” Observ Algerie, 9 November, 2020. https://www.
observalgerie.com/kabylie-un-maire-suspendu-par-le-wali-de-bejaia-le-ffs-
crise-au-scandale/2020/

QOuazi, Pica. "Kabylie: “Des Ahmadis condamnés par le tribunal de Tizi-

Ouzou [Kabylia: Ahmadis sentenced by Tizi-Ouzou court].” Observ Algerie,

23 December, 2020. https://www.observalgerie.com/kabylie-des-ahmadis-
condamnes-par-le-tribunal-de-tizi-ouzou/2020/

OHCHR. “Avis adoptés par le Groupe de travail sur la détention arbitraire a sa
quatre-vingt-huitieme session (24-28 ao(t 2020)." A/HRC/WGAD/2020/53, 9
October, 2020. https://www.ohchr.org/documents/issues/detention/opinions/
session88/a_hrc_wgad_2020_53_advance_edited_version.pdf

European Parliament. “Resolution of the European Parliament on the
deteriorating situation of human rights in Algeria, in particular the case of
journalist Khaled Drareni.” 2020/2880(RSP), 25 November, 2020. https://www.
europarl.europa.eu/doceo/document/RC-9-2020-0375_EN.html

Belkacem Lounes holds a PhD in Economics, is a university lectur-
er (Grenoble University), expert member of the Working Group on the
Rights of Indigenous Peoples of the African Commission on Human
and Peoples’ Rights, and author of numerous reports and articles on
Amazigh rights.

@

CONTENTS


https://www.mfdgi.gov.dz/images/pdf/textes_reglementaires/F2020025.pdf
https://www.mfdgi.gov.dz/images/pdf/textes_reglementaires/F2020025.pdf
https://www.congres-mondial-amazigh.org/2020/05/12/aspects-de-la-vie-des-amazighs-dans-le-contexte-du-covid-19/
https://www.congres-mondial-amazigh.org/2020/05/12/aspects-de-la-vie-des-amazighs-dans-le-contexte-du-covid-19/
https://www.congres-mondial-amazigh.org/2020/05/12/aspects-de-la-vie-des-amazighs-dans-le-contexte-du-covid-19/
https://rsf.org/fr/actualites/projet-de-loi-anti-fake-news-en-algerie-comment-museler-un-peu-plus-la-liberte-de-la-presse
https://rsf.org/fr/actualites/projet-de-loi-anti-fake-news-en-algerie-comment-museler-un-peu-plus-la-liberte-de-la-presse
https://rsf.org/fr/actualites/projet-de-loi-anti-fake-news-en-algerie-comment-museler-un-peu-plus-la-liberte-de-la-presse
https://www.liberte-algerie.com/actualite/le-p-apc-rcd-dafir-suspendu-par-le-wali-347644
https://www.liberte-algerie.com/actualite/le-p-apc-rcd-dafir-suspendu-par-le-wali-347644
https://www.liberte-algerie.com/actualite/le-p-apc-rcd-dafir-suspendu-par-le-wali-347644
https://www.observalgerie.com/kabylie-un-maire-suspendu-par-le-wali-de-bejaia-le-ffs-crise-au-scandale/2020/
https://www.observalgerie.com/kabylie-un-maire-suspendu-par-le-wali-de-bejaia-le-ffs-crise-au-scandale/2020/
https://www.observalgerie.com/kabylie-un-maire-suspendu-par-le-wali-de-bejaia-le-ffs-crise-au-scandale/2020/
https://www.observalgerie.com/kabylie-des-ahmadis-condamnes-par-le-tribunal-de-tizi-ouzou/2020/
https://www.observalgerie.com/kabylie-des-ahmadis-condamnes-par-le-tribunal-de-tizi-ouzou/2020/
https://www.ohchr.org/documents/issues/detention/opinions/session88/a_hrc_wgad_2020_53_advance_edited_version.pdf
https://www.ohchr.org/documents/issues/detention/opinions/session88/a_hrc_wgad_2020_53_advance_edited_version.pdf
https://www.europarl.europa.eu/doceo/document/RC-9-2020-0375_EN.html

PART 1- Region and country reports — Botswana

37

Botswana

s

BOTSWANA

Gaborone ()




38

IWGIA - The Indigenous World - 2021

Botswana is a country of 2,317,233 inhabitants that celebrat-
ed its 50th year of independence in 2016. Its government does
not recognise any specific ethnic groups as Indigenous, main-
taining instead that all citizens of the country are such. How-
ever, 3.14% of the population identifies as belonging to Indig-
enous groups. These include: the San (known in Botswana as
the Basarwa), who number around 68,000; the Balala (2,350);
and the Nama (2,750), a Khoekhoe-speaking people. The San
were in the past traditionally hunter-gatherers but today the
vast majority consists of small-scale agro-pastoralists, cattle
post workers, or people with mixed economies. They belong to a
large number of sub-groups, most with their own languages, in-
cluding the Ju/'hoansi, Bugakhwe, Khwe-IAni, Ts'ixa, tX'ao-l'ae-
n,!X66, #Hoan, FKhomani, Naro, G/ui, G//ana, Tsasi, Deti, Shua,
Tshwa, Cuaa, Kua, Danisi and /Xaise. The San, Balala and Nama
are among the most underprivileged people in Botswana, with
a high percentage living below the poverty line. Of the San, only
an estimated 300 people are full-time hunter-gatherers.

Botswana is a signatory to the Conventions on the Elimi-
nation of all Forms of Discrimination against Women (CEDAW),
on the Rights of the Child (CRC) and on the Elimination of all
Forms of Racial Discrimination (CERD), and it voted in favour
of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP). However, it has not signed the Indigenous
and Tribal Peoples Convention No. 169 (ILO 169). There are no
specific laws on Indigenous Peoples’ rights in the country, nor
is the concept of Indigenous Peoples included in the Botswana
Constitution. Botswana normally takes part in the UN Perma-
nent Forum on Indigenous Issues (UNPFII) but its 19th annual
meeting in New York, scheduled for April 2020, was postponed
due to the coronavirus pandemic.
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Policy issues

here were no changes in legislation involving Indigenous or mi-

nority communities in Botswana in 2020. Botswana did draft a

mid-term review of its progress in implementing the recommen-
dations received from other nations in 2018, when Botswana took part
in the Universal Periodic Review (UPR) process of the United Nations'
Human Rights Council. Ditshwanelo, the Botswana Centre for Human
Rights, convened representatives from over 30 stakeholder NGOs to
prepare a response to the government'’s review.

According to Ditshwanelo's report, Botswana had accepted 93 of
the 207 recommendations made by other states. The stakeholder's re-
view found that only three had been fully implemented. Of the remain-
der, some progress had been made on approx. 54% of the recommen-
dations, while 43% had not been implemented. No progress at all had
been made in implementing four recommendations on incorporating
human rights conventions that Botswana itself has ratified into na-
tional legislation. Progress had been made in implementing recom-
mendations for the protection of orphans and vulnerable children, for
the prevention of AIDS and of human trafficking. Although some im-
provements had been made in access to health care, the stakeholders
reported that San children who were not born in hospitals lacked birth
certificates and San adults often lacked identity cards, both of which
are required for free access to health care and other government ser-
vices. The reviewers found that there was “a gap between programmes
and policies, and poor outcomes in relation to the health of children—
over half of the under-5 children die before their fifth birthday".

COVID-19

The Botswana government declared a COVID-19 emergency on 3l
March 2020, resulting in a lockdown and travel restrictions. The lock-
down was extended in late September 2020 and reimposed at the end
of 2020. It was estimated by the World Health Organization that Bot-
swana had one of the lowest COVID-19 death rates in Africa. The main
impacts of COVID-19 included a reduction in incomes and employment
in the country, tied in part to the substantial decline in the number of
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tourists entering Botswana. The government shifted its budget priori-
ties, increasing funding for the Ministry of Health and Wellness to deal
with the coronavirus pandemic and its impacts.

The income from minerals, including diamonds, which dominates
the Botswana economy, declined some 6% according to the Botswana
government’s economic figures. There were no recorded deaths due to
COVID-19 in Botswana among the San, Balala or Nama during 2020 but
income levels and employment declined due to the pandemic. The San
Youth Network organised a programme to provide food, hand sanitis-
er and masks to Ghanzi communities during the COVID-19 pandemic.
They also supplied information on social distancing and other recom-
mendations in mother-tongue San languages, prepared by the Kalahari
Peoples Fund, to community members.?

Hunting issues

Several issues loomed large in Botswana with respect to Indigenous
and minority peoples in 2020. President Mokgweetsi Masisi did away
with the country-wide hunting ban and opened auctions for elephant
hunting licenses in early 2020. As a consequence, San communities
such as Khwaai and Mababe made bids for the licenses, and Mababe
was allocated a total of 20 elephants. However, when they sought to al-
locate them to potential safari hunters, they found that a former Depart-
ment of Wildlife and National Parks official had allegedly colluded with
an American safari company operator to obtain the licenses at a low
price of 1.5 million Pula for his clients. These incidents caused a huge rift
in the Mababe community and led to calls for an official investigation by
the Ministry of Natural Resources, Environment and Tourism.®

Beginning in May 2020, a spike in the number of elephant carcass-
es was seen near the village of Seronga in the Okavango Delta.* Even-
tually, the number of elephant deaths totalled some 400. It took several
months of testing to determine the likely cause, which was probably
cyanobacteria or toxic algae.® The elephants’ tusks were not removed,
so poaching was ruled out. However, three Tsexa San people at Mababe
were found with elephant tusks and were arrested on 14 August 2020.
Their actions were condemned by the Mababe Zokotshama Community
Development Trust.
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No San, Nama or Balala were shot by the Botswana Defence Force
(BDF) in 2020 but members of other groups, some of them from Namib-
ia and Zambia, were shot and killed during anti-poaching operations.
The "shoot-to-kill" policy of the Botswana government was called into
guestion by the Namibian government.® On 24 March 2020, four G//ana
San men were arrested by the Botswana Police for illegal hunting in the
Central Kalahari Game Reserve (CKGR). Their Magistrates Court trial in
Ghanzi set for 10 June was postponed” and had still not been held as of
31 December 2020. Smith Moeti, a San activist, said the charges were
just one indication of a recent increase in government harassment and
persecution of San and Bakgalagadi in the CKGR.®

The issue of trophy hunters and their relationship with commu-
nities continued to be important in 2020. In some cases, communi-
ty-based organisations felt that they were benefitting from the safari
hunting operations but that those benefits had declined significantly
with the imposition of the hunting ban. In response, community trusts
were attempting to diversify their income sources and forge links with
companies and NGOs working in ecotourism. They were pleased that
the trophy hunting was being allowed again in 2020 because the eco-
nomic returns were high compared to other activities.”

Botswana extractive industry issues

The mainissues with mining and prospecting from the perspective of In-
digenous minorities are: (a) employment (few San, Nama or Balala have
obtained jobs); (b) benefits from the mining operations are not shared
with communities but rather paid as royalties to the government or kept
as profits for the mining companies; and (c) in some places, San have
been excluded from mining sites, as occurred in Letlhakane in Central
District, the Gope (Ghaghoo) area of the CKGR, the Khoemacau mining
site on the Toteng River in North West District, and in the northern Ghanzi
District.

In 2020, moves were made by the company that had bought the
Gope (Ghaghoo) mine in the CKGR, ProCivil, to refurbish the mine's
workings. Former employees of Gem Diamonds, the mine's former
owner, said that they had not been hired by ProCivil. Ghagoo commu-
nity members complained that the mine’s new guards were harassing
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their domestic animals and that the company had failed to supply wa-
ter to the communities around the mine. When it was owned by Gem
Diamonds, Ghaghoo had provided standpipes outside the mine area for
use by local people.

Reconnaissance Energy Africa (ReconAfrica), a Canadian oil
company that is exploring for oil and gas in the North West District of
Botswana (License 001/2020), has already begun drilling in adjacent
Namibia.® There were worries among northern Botswana communi-
ties relating to ReconAfrica’s explorations and the potential impacts of
hydraulic fracturing (fracking) on the water table and the effects of the
drilling operations on local vegetation and wildlife. The Village Devel-
opment Committee in the Tsodilo Hills stated that they had been told
by company and government officials that they would probably have
to be resettled to an unknown location to the south of Tsodilo." Tsodilo
Community Development Trust has plans to dispute the resettlement
possibility by legal means.

There were continued complaints by San communities in 2020
about the disturbance of San graves in mining areas, and individuals
were told by mining company officials in Central and North West Dis-
tricts that they could not visit their ancestral graves in those areas.”

Central Kalahari Game Reserve (CKGR) issues

Communities in the CKGR continued to bring their concerns before
the Botswana government and the Ghanzi District Council in 2020. In
late October, several government ministers flew into the CKGR and told
the residents that there would be six boreholes drilled there. No specif-
ics were provided to the communities on where the boreholes would
be placed, nor were community members asked for their input.’® They
specifically asked the ministers whether there were plans to resettle
them but the ministers did not address this question. The communi-
ty members raised concerns about the Ghanzi District Council’s plans
for a wildlife (game) farm. This was to be a farm containing wildlife that
is either sold by auction to farmers or is kept for hunting purposes by
fee-paying clients. This farm, much to the communities’ chagrin, was
far from the reserve, a point made by CKGR community members to a
sub-committee of the Ghanzi Council when they visited the reserve.
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The communities also requested that the government allow British bar-
rister Gordon Bennett to return to Botswana to advise them on how to
ensure their legal rights to land and resources in the CKGR."®

The government'’s plans to build an elephant-proof fence from the
Namibian border to the east across the northern border of the CKGR
and down the eastern side of the reserve before heading east to the
South African border were questioned repeatedly in various meetings
by CKGR community members during 2020, as were government plans
for a trans-Kalahari Railway from the Morupule coal mine near Palapye
traveling west across the CKGR and Ghanzi District south of the Ghanzi
Farms to Walvis Bay in Namibia. In both cases, the people of the CKGR
asked the government if an Environmental Impact Assessment had
been carried out for the fence and the railway. The government has yet
to disclose the ElAs for either planned activity.

At least four diamond prospecting companies were operating
in the CKGR in 2020 and, during community consultation meetings,
community members questioned whether the companies were follow-
ing the government’s environmental regulations. People in the CKGR
wanted to know more about the Kgalagadi-Ghanzi Drylands Ecosystem
Project (KGDEP) and what benefits and risks were anticipated for the
CKGR community members, especially because project plans included
expanded anti-poaching operations.” Finally, CKGR community mem-
bers were told by government officials they had no right to grow crops
in the Central Kalahari, something that they strongly disagreed with.”

New water system for the Bere settlement

With a grant from the World Bank, the Government of Botswana is plan-
ning to construct a new water system for the Bere settlement in Ghanzi
District, a San settlement that has existed since the 1960s. A new res-
ervoir and pipes will be constructed, and the existing borehole will be
improved.” The population of Bere has doubled in the past decade, from
778 in 2011 to 1,412 in 2018, partly due to the resettlement of 100 indi-
viduals from Ranyane, after Ranyane's borehole was dismantled by the
Ghanzi District Council.?° It is unclear where the additional 500+ resi-
dents came from.
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Problems with boarding schools for San children

On 4 May 2020, an 11-year-old San girl living with her family on a cattle
postin northwest Botswana committed suicide by hanging herself from
a tree after seeing a social worker's vehicle approaching her home. The
girl was apparently afraid that the social worker had come to take her
back to the Kuke boarding school where she was a student. The school,
in Ghanzi District, serves mostly San students and has had very high
dropout rates for years. A Ghanzi social worker was quoted in a news-
paper article discussing how difficult it was to deal with truant children:
"Sometimes we use force and actually chase them down and throw
them into the vehicle and take them to school.”?

In July 2020, the Khwedom Council and the San Youth Network
held a virtual meeting of 20 San leaders from across Botswana to dis-
cuss the incident. They were unanimous in their view that hostels are
often overcrowded. Caregivers, few of whom are of San descent, dis-
criminate against San children, failing to supervise them, to attend to
their health care or to prevent sexual abuse.

In September 2020, a teacher in the Makgadikgadi Junior School in
Central District, whose students are mostly San, complained to school
officials that children were being beaten excessively, denied food and
even undressed as punishment for perceived wrongdoings. A second
teacher added that students, once stripped of clothing, had also been
sexually abused.??

An assessment of the capacity of Botswana’s social services to
protect children from violence was undertaken early in 2020. The study,
funded by UNICEF and conducted in collaboration with the Botswana
Department of Social Protection,?® found that severe understaffing in
Botswana's boarding schools was a systemic problem, permitting ram-
pant neglect and abuse of children. A major reason for the understaff-
ing was the government's freeze on recruitment into the civil service,
put in place in 2013, according to the report.?*

Calls by Indigenous women and youth

In September 2020, President Mokgweetsi Masisi moved to amend the
2015 Botswana Land Policy in order to give married women in Botswana
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the right to own land.?® A number of San have certificates to agricultural
land, and this policy will therefore affect San women.

Various women's organisations, including the Gender-based Vio-
lence Prevention and Support Centre and the San Youth Network, called
in public statements for greater attention to be paid to women's rights
in the country, especially the right to freedom from domestic abuse,
something that affects both San and non-San women.?¢ In September,
and again in November 2020, San called on the government in public
statements to teach mother-tongue San languages throughout Bot-
swana after hearing that minority languages would be taught in the
schools of Ngamiland.?”

The Indigenous and minority peoples of Botswana collectively said
that they hoped that 2021 would be a year in which coronavirus vac-
cines were available to all, that the economy would improve, and that
Botswana would enhance its efforts to promote human rights and so-
cial justice in the country.
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Burkina Faso has a population of 21.510.181" comprising some
60 different ethnic groups. The Indigenous Peoples include the
pastoralist Peul (also called the fulbe duroobe egga hoddaabe,
or, more commonly, duroobe or egga hoddaabe) and the Tu-
areg. There are no reliable statistics on the exact number of
pastoralists in Burkina Faso. They can be found throughout the
whole country but are particularly concentrated in the north-
ern regions of Séno, Soum, Baraboulé, Djibo, Liptaako, Yagha
and Oudalan. The Peul and the Tuareg most often live in areas
which are geographically isolated, dry and economically mar-
ginalised and they are often the victims of human rights abus-
es. Burkinabe nomadic pastoralists, even if innocent of any
crime, have thus been subjected to numerous acts of violence:
their houses burned, their possessions stolen, their animals
killed or disappeared, children and the elderly killed, bodies left
to decay and their families forbidden from retrieving them.

Peul pastoralists are gradually becoming sedentarised in
some parts of Burkina Faso. There are, however, still many who
remain nomadic, following seasonal migrations and travelling
hundreds of kilometres into neighbouring countries, particular-
ly Togo, Benin and Ghana. Unlike other populations in Burkina
Faso, the nomadic Peul are pastoralists whose whole lives are
governed by the activities necessary for the survival of their an-
imals and many of them still reject any activity not related to
extensive livestock rearing.

The existence of Indigenous Peoples is not recognised by
the Constitution of Burkina Faso. The Constitution guarantees
education and health for all; however, due to lack of resourc-
es and proper infrastructure, the nomadic populations can, in
practice, only enjoy these rights to a very limited extent. Bur-
kina Faso voted in favour of the United Nations Declaration on
the Rights of Indigenous Peoples.
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General situation of Burkina Faso's nomadic
pastoralists

019 was a deadly year for nomadic pastoralists, with hundreds

killed by jihadists, armed militia commonly known as kogleweo-

go and also by uncontrolled elements of the country’s forces of
law and order.? 2020 has been no better. Pastoralists very often pay the
price for the various counter-terrorism operations organised by Burkina
Faso's security and defence forces but also for the offensives of armed
militia such as the kogleweogo. The Peul are falsely linked to the terrorist
groups, suffer attacks from armed militia, and have even been arrested
and killed, particularly along the Fada NGourma - Pama - Benin border.
In some areas, their movements are restricted and they are forbidden to
travel to market. At the same time, they are also targeted by the jihadists
and therefore find themselves caught between a rock and a hard place.
Many have therefore taken the decision not to return to Burkina following
their nomadic travels to Benin, Ghana and Togo for fear of being branded
terrorists. 2020 was marked by an “ethnicisation” of terrorism, with no-
madic pastoralists increasingly associated with the terrorists.

Pastoralism and COVID-19 in Burkina Faso

Burkina Faso recorded its first case of COVID-19 on 9 March 2020. On 29
December 2020, the government information service attached to the
Office of the Prime Minister communicated the number of confirmed
cases of COVID-19 since that first date: 6,631, of whom 2,437 women
and 4,194 men, with a total of 84 deaths. From March to December
2020, however, the nomadic Peul pastoralists of Burkina found them-
selves in a very difficult situation due to the imposition of lockdowns,
curfews and border closures.

Lockdown

Many transhumant pastoralists began their usual movements in the
first quarter of 2020, both inside Burkina and across its borders. Prepa-
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rations require the sale of one or two animals to buy grain for the family.
Unfortunately, COVID-19 meant that the large towns that receive almost
all the animals for sale were in lockdown (see map of the cities and
towns in lockdown).? Only village markets remained open where small
amounts of money could be obtained with which to buy grain. Since
traders were unable to take their animals to the towns, they had to sell
them locally at a much cheaper price.

In addition, the urban lockdown paralysed the system by which
nomadic pastoralists obtain supplies of pharmaceutical products with
which to treat their animals on the journey. As these products generally
come from Ouagadougou, the lockdown in this city prevented veterinary
pharmacies from replenishing their supplies. It was also impossible to
buy products such as salt lick, and especially cattle feed, thousands of
tonnes of which are needed to ensure that enough animals survive the
"“lean cow" period from March to June. Without vaccination and without
feed, it therefore became impossible to travel.

Market closures

The mobility of nomadic pastoralists depends on water points, the se-
curity of the route, and also on village markets where they can sell a
ram, a calf, or a sick or very lean cow or bull that is unable to continue
the journey. For fear of encouraging the transmission of the coronavi-
rus, however, markets have remained closed. This has put a strain on
transhumance, with the nomadic pastoralists forced to sell their ani-
mals at a low price, and even to sell two or three animals instead of one.

Moreover, the situation did not improve once the markets reopened
because there was such a large surplus that “animal prices have fallen
slightly on average compared to the previous season. For example, at
Mani, in Gnagna, a male bovine that cost 155,000 FCFA between Febru-
ary and March now costs 125,000 FCFA. The price of sheep has declined
from 80,000 FCFA to 75,000 FCFA and that of goats from 18,500 FCFA
t0 17,500 FCFA, a decrease of 7% and 6% respectively."*
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Border closures

Pastoralism relies on the mobility of livestock. This means that thou-
sands of pastoralists cross Burkina Faso’s borders each year in search
of fodder for their animals. Unfortunately, however, the country’s land
borders have been closed since March 2020 and have still not reo-
pened. Crossborder mobility has thus been interrupted by this closure,
and it has had a negative impact on pastoral activities.

The Director of Pastoral Security in Burkina Faso furthermore notes
that “in the Central-Eastern and Eastern regions, the closure of borders
with host countries (Benin, Togo, Ghana) has resulted in a concentra-
tion of animals and a scarcity of water and pasture in the transit areas.
This closure of borders has restricted the flow of animals to the coast-
al countries, and some pastoralists have been forced to wait along the
border in the communes of Logobou, Madjoari and Kompienga, creating
a concentration of animals that could lead to conflicts if the situation
continues.”® Many nomadic pastoralists whose food supply systems
rely on the transit areas were thus left helpless.

Conclusion

Generally speaking, 2020 in Burkina Faso was marked, on the one hand,
by the violent extremism of the jihadists and armed militia and, on the
other, by the COVID-19 pandemic. The former, which has pushed many
pastoralists to leave Burkina Faso, has also deprived the many nomadic
pastoralists of their animals and sometimes even cost them their lives.
As for COVID-19, it has exacerbated “the difficulties of the lean season
for pastoralists and agropastoralists due to a drastic reduction in resid-
ual fodder, difficulties in accessing water points, decapitalisation, theft,
difficulties in accessing basic social infrastructure (health centres,
schools, wells, veterinary pharmacies), the unavailability of livestock
feed on the markets, and conflicts with sedentary farmers. This has
led to a deterioration in the living conditions of pastoralists and their
animals”.® Support measures need to be implemented to assist these
nomadic pastoralists in their struggle for survival.
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Among Cameroon’'s more than 20 million inhabitants, some
communities self-identify as Indigenous. These include the
hunter/gatherers (Pygmies), the Mbororo pastoralists and the
Kirdi.

The Constitution of the Republic of Cameroon uses the
terms Indigenous and minorities in its preamble; however, it is
not clear to whom this refers. Nevertheless, with the develop-
ments in international law, civil society and the government are
increasingly using the term Indigenous to refer to the above-
mentioned groups.

Together, the Pygmies represent around 0.4% of the total
population of Cameroon. They can be further divided into three
sub-groups, namely the Bagyéli or Bakola, who are estimat-
ed to number around 4,000 people, the Baka — estimated at
around 40,000 - and the Bedzang, estimated at around 300
people. The Baka live above all in the eastern and southern re-
gions of Cameroon. The Bakola and Bagyéli live in an area of
around 12,000 km? in the south of Cameroon, particularly in
the districts of Akom II, Bipindi, Kribi and Lolodorf. Finally, the
Bedzang live in the central region, to the north-west of Mbam in
the Ngambeé Tikar region.

The Mbororo people living in Cameroon are estimated to
number over one million and they make up approx. 12% of the
population. They live primarily along the borders with Nigeria,
Chad and the Central African Republic. Three groups of Mboro-
ro are found in Cameroon: the Wodaabe in the Northern Region;
the Jafun, who live primarily in the North-West, West, Adama-
wa and Eastern Regions; and the Galegi, popularly known as
the Aku, who live in the East, Adamawa, West and North-West
Regions.

The Kirdi communities live high up in the Mandara Moun-
tain range, in the north of Cameroon. Their precise number is
not known.

Cameroon voted in favour of the UN Declaration on the
Rights of Indigenous Peoples (UNDRIP) in 2007 but has not rat-
ified ILO Convention 169.
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COVID-19 and its impact on Indigenous Peoples in
Cameroon

he first case of COVID-19 was declared in early March 2020 and
national statistics show that there have been a total of 26,277
cases, with 24,892 recovered, 446 deaths and 937 active cases!

Most COVID-19-related information is on social media and the dif-
ferent TV stations such as CNN, Africa 24, Al Jazeera, BBC and the na-
tional television networks. Government officials have also most often
resorted to Twitter in order to communicate. Only a few Indigenous Peo-
ples have access to these facilities or have android phones that would
allow them to get information through WhatsApp or Tweets, which are
the most commonly used means of communication. Indigenous organ-
izations have access to WhatsApp but the wider communities cannot
be reached due to the remoteness of their localities. The majority do not
read or write and therefore cannot access information that is as com-
plex as the coronavirus pandemic. Almost all are aware of the existence
of a new deadly disease but they do not know much about it, how it is
manifested or how to avoid it. Around 10 Indigenous individuals were
infected in Yaoundé and Bafoussam, with some serious cases but no
deaths registered so far.

It is worrying that even those who live in cities and have TVs and
Android phones are not aware of the dangers of COVID-19 because tra-
ditional and religious values outweigh the government and internation-
al community’s protocols to reduce the infection rate. When a person
is infected, the whole community visits his/her home or the hospital.
Everyone wantsto pay the patient a visit as tradition requires. Commu-
nity life continues despite the high risk of the virus spreading.

Women, children and those with disabilities have been even more
vulnerable and gender-based violence has been a serious problem in
Indigenous communities due to lockdowns and economic hardship.

There is a need to raise awareness and educate Indigenous Peo-
ples on this new pandemic. There is also a need to provide protective
equipment such as soaps, utensils for water, face masks and disinfect-
ants. Indigenous Peoples' organizations such as OKANI, CADDAP, BA-
CUDA, MBOSCUDA and AIWO-CAN ran awareness raising campaigns
in some Indigenous communities and distributed face masks, soaps,
buckets for hand washing and sanitizer. Some of the organizations as-
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sisted local governments’ services in awareness raising and the distri-
bution of health kits. Much still remains to be done, however, to make all
of Cameroon’s Indigenous people aware.

International Day of the World'’s Indigenous Peoples

The official celebration of the 26" International Day of the World's Indig-
enous Peoples, the 12" such event in Cameroon, was presided over by
the Minister of Social Affairs alongside the representative of the Unit-
ed Nations Centre for Human Rights and Democracy in Central Africa
(CNUHD-AC), representing the UN Secretary General. Participating in
the ceremony were the different Indigenous Peoples’ Organizations in
Cameroon (MBORORO, BAKA, BAKOLA, BAGYELI, BEDZANG), various
public administrations, international organizations, UN agencies and
CSOs.

This 26" celebration was held under the theme of “The COVID-19
pandemic and the resilience of Indigenous Populations”. The speech of
the UN Secretary General, read out by the representative of the CNU-
HD-AC, focussed on the devastating impact of COVID-19 on Indigenous
Peoples, particularly Indigenous women, and called on the government
to come up with strategies to fight the pandemic and reinforce the In-
digenous Peoples’ capacities for resilience. In her opening address, the
Minister of Social Affairs indicated that several awareness raising cam-
paigns had been carried out on the COVID-19 pandemic in more than
100 local municipalities during the month of April and she indicated
that the session would focus on creating efficient strategies to ensure
the effective protection of Indigenous Peoples’ rights.

7t session of the Comité Intersectoriel de Suivi des
Programmes et Projets Impliquant les Populations
Autochtones Vulnérables (CISPAV)

The 7% session of CISPAV? was held on 7 August 2020 within the con-
text of the celebrations for International Day of the World's Indigenous
Peoples. The aim of the session was to follow-up on programmes and
projects relating to Indigenous Peoples, and participants included
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public administrations, international and national development part-
ners, civil society organizations, Indigenous Peoples’ organizations
and the technical secretariat of the committee. The session was held
with the theme of “The International Public Health Emergency” due to
the COVID-19 pandemic and with the general objective of conducting
an assessment of actions carried out by all actors in favour of Vulner-
able Indigenous Populations (PAVs)? in the fight against the pandemic.
Actions on the prevention of and fight against the COVID-19 pandemic
included training, awareness raising and education as well as technical,
material and financial support.

Implementation of the different activities to fight the COVID-19
pandemic was not without some difficulties, the main ones being:

» Lack of coordination and collaboration among actors working
in the same zones;

»  Socio-cultural barriers facing PAVs;

* Insufficient communication due to language barriers and com-
munication facilities;

*  Weak involvement of the different government departments in
the execution of certain projects;

* Lack of potable water and a clean environment; and

* Inaccessibility of zones inhabited by the Indigenous Peoples.

Civil strife and its effects on the Mbororo
pastoralists

Civil strife and socio-political and social unrest in the two Eng-
lish-speaking regions of Cameroon, the North-West and the South-
West, remained a cause of great concern in 2020 for the Mbororo pas-
toralists. Killings, abductions, ransom taking and the ban on schools
and businesses continued in 2020. Since 2017, attending school has
been forbidden by the secessionists in these two regions. Businesses
and public transport have also been banned from operating on Mondays
and on certain official public holidays.

The Mbororo pastoralists have been victims of the blind violence
that reigns in the North-West and South-West regions of Cameroon,
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and they have suffered assassinations, maiming and confiscation of
livestock, kidnapping for ransom, forced displacements, torture and in-
humane and degrading treatment from the secessionist armed groups.

These atrocities have been committed in different areas such as
in Sabongari in Donga-Mantung Division and in Achah, Jakiri, Ndawara,
Santa and Bafut in Mezam Division. Statistics show that from the be-
ginning of the crisis to December 2020, 260 Mbororo were killed, 3,210
were injured, 12,000 displaced, some 6,000 children dropped out of
school, 525 houses were destroyed and burnt, ransoms worth 163
million FCFA were paid out, and a total of 2,700 cattle were maimed,
rustled or confiscated with a total value of 810 million FCFA.* This has
impoverished the Mbororo community and deprived them of their ba-
sic livelihood. According to the survey results published in 2020 by the
Cameroonian NGO Observatoire du Développement Sociétal (OBS):
“The Mbororo community in the north-west is threatened with genocide
by the secessionist armed groups.”®

During the night of 23 October 2020, Mrs Habiba Hammadu, a
34-year-old woman, and her two children were killed in the North-West
region. Her children were five-year-old Umaru Hammadu and three-
month-old Nafisah Hammadu, who were burnt alive by the secessionist
armed groups in their home at Ntamruin Donga-Mantung Division. De-
spite efforts to end this conflict through the organization of the Major
National Dialogue and efforts at implementing some of the recommen-
dations, the year was characterized by an unprecedented upsurge in
the violence.

According to the Mbororo Social and Cultural Development As-
sociation’s (MBOSCUDA) regional office, over the 2014 to 2020 period,
2,437 Mbororo were taken hostage in the East Region, 69 were killed
and 288 were released after a ransom of 267, 300,000 FCFA was paid.

Other human rights violations towards Indigenous
Peoples

Still in the East Region, in Missoume — a Baka village on the outskirts
of Abong-Mbang — Mocka Guy Janvier, a Baka youth, was attacked and
beaten to death in a nearby village by a group of Bantu men. Jean-Ma-
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rie Boleka of the Centre d'action pour le développement durable des
autochtones pygmées (CADDAP) filed a complaint and five men were
arrested in connection with the killing. Two of them were released and
three are still in custody — while the investigation is ongoing. There
is high risk of further attacks on CADDAP’s organizer and other Baka
youth, including girls, if these men are not prosecuted.

Another Baka youth, Yombo Hortense from Mbang village in the
same locality of Missoume, was the victim of a gang rape in Nkouamb,
a Bantu village when she went to buy some goods. She was caught and
detained for many days by a group of seven boys who raped her repeat-
edly. When she was found, she was taken to the hospital where she was
examined and a medical certificate established confirming the gang
rape. A complaint was written but her parents opted for an amicable
settlement.

There were also reports of grabbing of the Bagyeli peoples’ land
by their Bantu neighbours who are then selling the land to foreigners in
Bipindi and Kribi localities in the Ocean Division of South Region. One
case is pending before the court.

A persistent issue affecting Indigenous hunter-gatherer commu-
nities like the Baka is also the violence and evictions which they face as
aresult of the determination of international NGOs and governments to
preserve the wildlife. These bodies have claimed vast swaths of Cam-
eroon'’s rainforests as protected areas for wildlife, effectively “locking
out the very people who have preserved these forests over thousands
of years".® For the communities concerned, there is often no difference
in outcome for them between those attempting to protect the forest
and those cutting it down.” This is a two-way threat coming, on the one
hand, from the destruction posed by poachers and, on the other, from
eco-guards who are often ill-equipped and under pressure to obtain re-
sults. As anthropologist Jerome Lewis puts it: “Unable to act against
the powerful perpetrators of the illegal wildlife trade, eco-guards began
to attack softer targets: the hunter-gatherers and villagers"?

The violent abuse against the Baka has resulted in mounting pres-
sure on WWF, which manages the parks in Cameroon and provides
financial and technical support and training to the controversial eco-
guards. Although WWF has shown a willingness to discuss the issues
and also signed access agreements (MoUs) to the parks with the Baka
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communities, implementation still remains a problem as access to the
forest is conditional upon the communities having to apply for said ac-
cess from local officials of the Ministry of Forests and Wildlife (MINFOF).
WWEF have also developed a guide on human rights to be used by the
wildlife enforcement officials with the support of the Cameroon Human
Rights Commission.

General Assembly of the hunter-gatherer network

The Indigenous forest peoples of Cameroon are organized within the
Network “Réseau Recherches Actions Concertées Pygmées” (RA-
COPY), which brings together the Indigenous Baka, Bagyéli, Bakola and
Bedzang communities to debate issues specific to Indigenous forest
communities. The 63 General Assembly of RACOPY was held from
24 to 25 October 2020 in Yokadouma in the East Region. The Network
comprises some 40 organizations including Hunter-Gatherer Organiza-
tions as well as national and international NGOs. The General Assembly
issued a number of recommendations, including to:

 Lobby for the participation of hunter-gatherers in deci-
sion-making on issues that affect their lives.

* Recognize their customary rights to the forest and their tenure
rights.

+  Safeguard their rights to resources from the forest, especially
non-timber products.

»  Secure Indigenous communities’ access to resources in some
reserves and parks such as the Lobeke, Mbomba Bek and Nki.

Indigenous Peoples, REDD+ and climate change

The REDD+ process in Cameroon is inclusive, with Indigenous Peoples,
civil society organizations, government, research institutions, private
sector and local communities being major stakeholders.

In 2020, the Cameroon government was able to re-launch the
REDD+ process (which had been stalled for some years) by creating a
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working group whose members includedthe African Indigenous Women
Organization Central African Network (AIWO-CAN), the lead organiza-
tion for the platform “REDD+ and the Indigenous Peoples of Cameroon”
(PREPAC). The efforts saw the mobilization of all major stakeholders
and several meetings were held in Douala and Yaoundé when the COV-
ID-19 measures were eased in order to finalise major documents and
to prepare for the 13" Participants Assembly and the 29t Participants
Committee of the Forest Carbon Partnership Facility (FCPF) from 20
to 22 October. The Participants Committee discussed Cameroon'’s re-
guest to reinstate the Readiness Grant (additional funding). The Par-
ticipants Committee took note of Cameroon’s renewed commitment
to advance the REDD+ readiness process and encouraged the World
Bank/FMT to work further with Cameroon to re-assess the provision of
the REDD+ readiness funding. Indigenous Peoples are entitled to be a
part of the funding to finalise capacity building initiatives and devel-
op tools for monitoring ongoing REDD+ pilot projects in or around their
communities.

Draft National Development Plan for Indigenous
Peoples presented

In her role to protect, promote and provide assistance to socially vulner-
able peoples,? the Ministry of Social Affairs has produced a draft docu-
ment entitled the “National Development Plan for Indigenous Peoples”
(PNDPA). This Development Plan aims to fight poverty and social ine-
qualities among Indigenous Peoples. The draft document was present-
ed during the 4" National Solidarity and Entrepreneurship Week, which
took place in December 2020. The workshop brought together govern-
ment departments, technical partners, Indigenous Peoples’ organiza-
tions and civil society organizations working with Indigenous Peoples.
The draft document was presented and improved by all stakeholders
to reflect the reality of the Indigenous Peoples (forest peoples and the
pastoralists). The main objective of the Development Plan is to guide,
supervise and coordinate the different initiatives of public administra-
tions, civil society organizations, and the technical and financial part-
ners for effective and efficient actions in favour of the socio-economic
development and inclusion of Indigenous Peoples.
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Central African Republic
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The Central African Republic (CAR) lies at the heart of the Afri-
can continent, far from any coastline. It straddles the equator
and thus enjoys a tropical climate. Its ecosystem comprises
savanna woodland and steppe in the north, gallery forest in the
centre and dense tropical rainforest in the south.

There are three Indigenous groups living in the CAR: the
M'bororo Fulani, the Aka and the Litho.

The M'bororo Fulani are generally nomadic herders. They
live in the prefectures of OQuaka in the centre-east, M'bomou in
the south-east and Lobaye in the south-west. The 2003 census
estimated their population at 39,299 individuals, or around 1% of
the total population. They have a strong presence in rural areas,
accounting for 14% of the global population, as opposed to 0.2%
in urban areas. However, the constant military and political cri-
ses in the CAR since 2013 have profoundly disrupted their pas-
toralist way of life. The Mbororo are becoming increasingly drawn
to a sedentary lifestyle and are opting for agriculture to survive.

The exact number of Aka Pygmies is unknown but they are
estimated to number in the tens of thousands. Around 90% of
them live in the forests, which they consider to be their herit-
age and where they live by their traditional activities of hunting,
gathering and fishing. The Aka live in the prefectures of Lobaye,
Ombella Mpoko and Sangha-Mbaéré in the south-west, and
Mambéré Kadéi in the west.

The Litho are a minority group located in the north of the
country. They are semi-nomadic and practise farming, hunting,
gathering and fishing.

CAR voted in favour of the UN Declaration on the Rights of
Indigenous Peoples in September 2007 and ratified ILO Conven-
tion 169 in August 2010. It was the first and only African State to
ratify this Convention. On 11 August 2011, under the terms of the
ILO Constitution, the Convention entered into force.
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The consequences of the 2013 crisis

n 2013, an armed rebellion broke out in the CAR that seized power

from the state. This resulted in a period of multiple and serious hu-

man rights violations including, among other things, looting, robbery,
killings and ransoms. Much of the geographical area occupied by the
Mbororo was the theatre of war for the armed groups at that time, who
kidnapped and ransomed the Mbororo.

The consequences of the 2013 crisis can still be seen today. The
Mbororo are overwhelmingly displaced groups, known as Internally Dis-
placed Persons (IDPs). They have lost virtually all their livelihoods, in-
cluding their livestock. They live in total vulnerability, either on sites for
the displaced, in their villages where they are called “returnees”, or in
new villages where they have chosen to settle in order to protect them-
selves from the armed groups and other bandits who continue to ran-
som them and loot their livestock.

The same is true of the Aka who traditionally live in forest areas but
who have been forced to leave the forest to join other communities. The
situation is difficult for them and they also find themselves vulnerable
without the resources of the forest to rely on.

With this in mind, the World Food Programme (WFP) commis-
sioned a study in 2020 to assess the living conditions of Indigenous
populations in CAR generally with a view to drawing the attention of the
international and national community to their plight. The report of this
study has yet to be published.

The 2020 elections

In 2020, all national and international eyes were on the presidential
and legislative elections in CAR. Financial, political and legal priorities
therefore revolved around these elections and very little attention was
paid to issues of Indigenous rights. Unfortunately, there was no elec-
toral mobilisation of Indigenous Peoples by the government, donors, or
other actors working with them, and no initiatives were taken to encour-
age Indigenous people to register as voters and candidates.
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COVID-19

COVID-19 was one of the major events of the year in CAR but, once
again, the particular concerns and rights of Indigenous communities
were largely overlooked. No specific measures were taken by the gov-
ernment with regard to Indigenous communities. There is still no na-
tional plan for the care or protection of Indigenous populations if COV-
ID-19 were to spread among them and this is of great concern.

Non-governmental organisations (NGOs) — such as Centre for En-
vironmental Information and Sustainable Development (CIEDD), Global
Ecovillage Network - Central Africa Republic (GEN-RCA) and House of
the Pygmy Child and Woman (MEFP) — were the first to advocate for In-
digenous communities to be included in the national disease response
plan. These same organisations have mobilised resources to conduct
field visits to inform the Indigenous populations about the disease, par-
ticularly its symptoms and preventive measures. This has enabled the
communities to have a better understanding of the pandemic, to better
comply with preventive measures and to obtain protective equipment
and handwashing kits.

These actions targeted the Aka located in the forest zone in par-
ticular. The Mbororo were not really targeted by NGOs because of their
mobility during certain seasons and the remoteness of their sites or vil-
lages, with poor insecurity.

A few highlights for Indigenous communities

Despite this situation, significant progress has been made by the Indig-
enous populations of CAR. The Wildlife and Protected Areas Manage-
ment Code’ was adopted by the National Assembly in 2020 and Indige-
nous communities’ rights were prominently included. Work to revise the
Environmental? and Forestry® codes began in 2020 and will continue
into 2021. These revisions will be important for Indigenous communi-
ties. Finally, a national forestry policy that incorporates the concerns
of Indigenous Peoples should have been discussed in the National
Assembly in 2020. The parliamentary session at which the draft could
have been adopted did not take place, however.
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Democratic Republic of the
Congo (DRC)
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The concept of “Indigenous Pygmy People” is accepted and
approved by the government and civil society organisations
(CS0s) in the Democratic Republic of Congo (DRC). In the DRC,
the term refers to the Mbuti, Baka and Batwa peoples.

The exact number of Indigenous Pygmy People in the DRC
is unknown. The government estimates it at around 700,000
(1% of the Congolese population)! but CSOs give a figure of up
to 2,000,000 (3% of the population). They are widely acknowl-
edged as the first inhabitants of the national rainforests.? They
live in nomadic and semi-nomadic groups throughout virtual-
ly all of the country’s provinces. Indigenous peoples’ lives are
closely linked to the forest and its resources: they practise hunt-
ing, gathering and fishing and treat their ilinesses through the
use of their own pharmacopeia and medicinal plants. The forest
lies at the heart of their culture and living environment.?

However, it is little recognised that their traditional knowl-
edge and practices have significantly contributed to preserv-
ing the Congolese forests. Worse, Indigenous Pygmy People’s
customary rights are blatantly ignored, and Indigenous groups
are often evicted from their traditional territories with neither
consent nor compensation. This tenure insecurity has dramat-
ic socioeconomic consequences — from ethnic identity loss to
lethal conflicts, as recently occurred in Tanganyika and around
the Kahuzi-Biega National Park.

Nevertheless, there is hope. In 2020, the DRC showed the
world its commitment to protecting and promoting the rights
of Indigenous people through several breakthroughs, including
some major progress on the proposed Law on the promotion
and protection of Indigenous Pygmy People’s rights.

The impact of COVID-19

hile Central Africa has been relatively less affected by the
COVID-19 pandemic than other regions of the world, its ef-
fects have been significant on local communities, especially
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the Indigenous Pygmy People. Restrictions on international and nation-
al travel have resulted in a scarcity of — and inflated prices for — essen-
tial goods, aggravating poverty in rural areas in particular. Due to the
pandemic, there was limited local authority control of the commercial
drivers of deforestation such as artisanal and industrial loggers, in-
creasing the pressures on Indigenous Peoples’ home forests. Living in
remote and sometimes barely accessible forest areas, Indigenous Peo-
ples have remained poorly — if at all — informed about the pandemic and
basic prevention, thus increasing their vulnerability.

Law on the promotion and protection of Indigenous
Pygmy People’s rights

Since 2008, through their representative organisations at national and
provincial level, Indigenous Pygmy People have been working with a
group of members from the House of Representatives to propose an
“Organic law on the fundamental principles of protection and promo-
tion of Indigenous Pygmy People’s rights”.* This was first tabled in the
National Assembly in 2014 but had not been debated at a full session
since. 2020 was a pivotal year for Indigenous Pygmy People: on 5 June,
the proposal was deemed eligible by the honourable members of the 3
Parliament of the 3 Republic.

In November 2020, the proposal was sent for examination by the
Sociocultural Commission, the Human Rights Commission and the
Commission on Political, Administrative and Legal Affairs of the Na-
tional Assembly. It was then renamed the “Law on the promotion and
protection of Indigenous Pygmy People’s rights”. It provides hope for
the rehabilitation of Indigenous Pygmy People from the injustice and
prejudice they have been enduring for many decades.

Based on the Constitution of the DRC established on 18 February
2006,° this law highlights the protection and promotion of land rights,
environmental rights and cultural rights. These are the guarantors of In-
digenous Pygmy People's well-being and development and will secure
their effective participation in the DRC's sustainable development.

The law was to be discussed — and hopefully finally adopted - at a
plenary session of the National Assembly in December 2020 but polit-
ical turmoil unfortunately meant that it was postponed to the ordinary
sessions of 2021.
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Strong message from the President of the DRC on
guaranteeing the enjoyment of Indigenous Pygmy
People’s fundamental rights and promoting their
traditional culture and knowledge

In his speech for International Day of the World’s Indigenous People in
2020, His Excellency Sir Felix Tshisekedi, President of the Democratic
Republic of Congo, concurred with the legislative assembly in reinforc-
ing the DRC’s commitment to recognising Indigenous Pygmy People.
Important directions were given by the Chief of State for the coming
years to “legally protect Indigenous Pygmies' traditional lands and ter-
ritories as large natural, ecological and collective reserves, according to
these people’s will and under their control.”®

Establishment of the National Indigenous People’s Development
Support Fund (FONADEP) is a sign of the effective progress being made
in the Chief of State’'s commitment.

Support from faith groups to Indigenous Pygmy
People to protect DRC's rainforests

Gathered together in the Interfaith Rainforest Initiative of the Demo-
cratic Republic of Congo (IRI-RDC),” religious communities, faith-based
organisations, traditional leaders, local communities, Indigenous peo-
ple and their institutions have all undertaken to protect the rainforests
and the life these shelter and nurture.® This initiative thus highlights the
Indigenous people’s key role in forest protection through their tradition-
al knowledge and practices.

In order to show its commitment, the IRI-DRC has allied with Indig-
enous Pygmy People to promote the adoption of the law on the promo-
tion and protection of Indigenous Pygmy People's rights. This commit-
ment was further enhanced in the IRI's Declaration of Support to the law
on 20 October 2020.

Based on “the acknowledgement of the Dignity of Man created
in God's image” and the need to “reconsider the Democratic Republic
of Congo's view of and relations with its citizens,”? this declaration is
a powerful call from these religious and moral authorities to the deci-
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sion-makers in various state institutions of the DRC to legally recognise
Indigenous people.

Indigenous people, civil society organisations and committed par-
liamentary members are hopeful that this law will be finally adopted in
2021, during the coming ordinary parliamentary sessions. The prospect
of such an adoption ahead of the next Conference of Parties to the Con-
vention on Biodiversity would give strong international resonance to the
DRC’s commitment to its Indigenous people.
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Felana Rakotovao joined the Rainforest Foundation Norway in Kinshasa
in 2019 as the coordinator of RFN’s Indigenous People’s programme.
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des Peuples Autochtones (DGPA), a large network of over 40 Indigenous
Peoples’ organisations in the Democratic Republic of Congo.

Diel Mochire is an Indigenous activist and Provincial Director of the Pro-
gramme Intégré pour le Développement du Peuple Pygmée (PIDP), a
very vocal Indigenous organisation based in North Kivu.

Joseph Itongwa is the Chair of the Board of Directors of the Indigenous
Peoples’ Network for the Sustainable Management of Forest Ecosystems
in the Democratic Republic of the Congo and Director of the National Al-
liance for Support and Promotion of Areas and Territories Conserved by
Indigenous Peoples and Local Communities in the Democratic Republic
of the Congo.

@

CONTENTS



PART 1- Region and country reports - Eritrea 75

Eritrea
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Eritrea is home to a culturally, ethnically, linguistically and re-
ligiously heterogeneous society. In spite of this, it has a highly
centralised and unitary state. Its government wields complete
control and monopoly of the state apparatus, and all national
and natural resources belonging to the Eritrean people. With no
available legal remedies, the rights of Indigenous Peoples and
minorities remain severely curtailed. Eritrea has neither a na-
tional legislative nor institutional framework that protects the
rights of minorities or other societal groups that lay claim to
indigeneity.

In an Eritrean context, reference to Indigenous Peoples is
primarily based on the claim of indigeneity made by some Eri-
trean ethnic groups such as the Afar, Kunama, Saho and Nara.
Lately, a newly-formed political movement known as Agazian is
also making radical claims of indigeneity. Due to the extremely
closed political situation in Eritrea itself, such claims are made
outside Eritrea (in diaspora circles) by organisations or advo-
cates representing said ethnic groups. The country does not
have either an operative constitution or a functioning parliament.
It has never held free and fair national elections. Rights to free-
dom of association and expression are severely curtailed. The
rights of Indigenous Peoples are not formally acknowledged, nor
are there any representative organisations advocating for them.

Since 2001, in particular, the country has continued to suf-
fer from an aggravated political crisis that has given rise to wide-
spread and systematic human rights violations, described by a
United Nations Commission of Inquiry as amounting to crimes
against humanity.? Reliable data on the exact numbers of eth-
nic and linguistic groups in Eritrea, including disaggregated data
on the socio-economic situation of Indigenous groups, is rarely
available. Eritrea is a State party to the CERD, CEDAW and CRC
but not to ILO Convention 169 or the UNDRIP. There is a huge
gap between the commitments made in the treaties Eritrea has
signed and the government's actual practice.
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A continued problem of gross human rights
violations

verall, Eritrea remains a very difficult country not only for Indig-

enous Peoples’ rights but also for enjoyment of fundamental

rights and freedoms by its population generally. This is due to the
widespread problem of human rights violations in the country, which is
clearly documented in the two major reports of the United Nations Com-
mission of Inquiry on Human Rights in Eritrea (COIE).? Since publication
of the first chapter/article on Eritrea in this annual report (in 2017), the
overall situation of human rights, including the situation of Indigenous
Peoples’ rights in Eritrea, has not shown any meaningful improvement.
In this context, and for the period under review (January to De-
cember 2020), this chapter focuses on three major developments that
have a direct bearing on Indigenous Peoples’ enjoyment of fundamen-
tal rights and freedoms in Eritrea. These are developments related to:
1) COVID-19; 2) a newly-erupted armed conflict in the northern province
of Ethiopia (the Regional State of Tigray), with far-fetching implications
for the Indigenous peoples of Eritrea living along the common border
between Eritrea and Ethiopia; and 3) a new claim of indigeneity made
by a newly-formed and radical political movement known as Agazian.

The impact of COVID-19

According to official figures from the Eritrean government, Eritrea has
one of the lowest numbers of reported cases of COVID-19 in Africa. As
of 14 January 2021, it is reported that there had been a total of 1,805
coronavirus cases, from which 1,014 people had recovered and only six
people had died. There are 785 patients receiving treatment in hospital.*
Since March 2020, the country has been in near complete lockdown with
far-reaching implications for food security and other vital elements of
survival. COVID-19 restrictions include the total lockdown of public trans-
port nationally since March 2020, making people’s life difficult. Due to
the prevailing lack of transparency and a deep-seated political crisis in
the country, the impact of the pandemic on Indigenous Peoples is dif-
ficult to gauge accurately. Moreover, in spite of the sustained lockdown,
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the government continues to conscript citizens into an indefinite military
conscription programme, as noted on 20 September 2020 by the United
Nations Special Rapporteur on the situation of human rights in Eritrea.®

The implications of an elusive peace with Ethiopia

In July 2018, Eritrea and Ethiopia signed a new peace agreement aimed
at resolving a prolonged two-decade-long political stalemate dating
back to a 1998-2000 border conflict. There were high expectations for
the enduring potential of this new peace agreement. However, the new
peace process has been strained due to a deteriorating political crisis
in the northern part of Ethiopia (the Regional State of Tigray), with which
Eritrea shares its longest border of more than 1,000 kilometres.

Since early November 2020, there has been ongoing armed conflict
in the Regional State of Tigray in Ethiopia in which the active involvement
of Eritrean troops has been reported by various credible sources, includ-
ing by a high-ranking Ethiopian army commander (although the Eritrean
government has never officially admitted such claims).¢ Armed groups
have attacked major refugee camps in Tigray and, as a result, Eritrean
refugees in those camps (including those who claim indigeneity) have
reportedly been exposed to various levels of danger, such as abduction,
killing and forcible return to Eritrea.” In a matter of one month, the UN ref-
ugee agency (UNHCR) issued two official statements expressing deep
concern about the plight of Eritrean refugees in Ethiopia. In an official
statement of 14 January 2021, the head of the UN refugee agency said:

I am very worried for the safety and well-being of Eritrean
refugees in those camps. They have been without any aid for
many weeks. Furthermore, and of utmost concern, | contin-
ue to receive many reliable reports and first-hand accounts
of ongoing insecurity and allegations of grave and distressing
human rights abuses, including killings, targeted abductions
and forced return of refugees to Eritrea. Reports of additional
military incursions over the last 10 days are consistent with
open-source satellite imagery showing new fires burning and
other fresh signs of destruction at the two camps. These are
concrete indications of major violations of international law.®
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In relation to this matter, on 27 January 2021the US government issued
its strongest statement since the start of the conflict in which it de-
manded the immediate withdrawal of Eritrean troops from Tigray and
expressed great concern at the forcible return of Eritrean refugees from
Tigray to Eritrea by Eritrean soldiers.? As far as the plight of Eritrean ref-
ugees in the four major refugees camps'® in Ethiopia is concerned, there
is aneed for animmediate cessation of hostilities in the area and re-es-
tablishment of full protection services by UNHCR and other humanitari-
an agencies. Since the beginning of the armed conflictin Tigray (in early
November 2020), a UN-wide call for full and unimpeded access to the
refugee camps has been largely ignored by the Ethiopian authorities,
even after the authorities claimed that the “rebellious group” in Tigray
had been defeated by the end of November 2020.

New and competing claims of indigeneity

Over the past few years, the Eritrean political scene has seen the emer-
gence of a new and radical political movement, commonly known as
Agazian or the Agazian Brotherhood. The term Agazian literally refers
to speakers of the ancient language of Geez, which is presently found
only in liturgical services, mainly in the Eritrean and Ethiopian Orthodox
churches.

In a relatively short period of time, Agazian has attracted a wide-
spread support base in various Eritrean diaspora places. The movement
openly avows to establish a Tigrinya Orthodox Christian state in what is
now Eritrea and the northern part of Ethiopia (the Regional State Tigray).
In so doing, it propagates its political objective by using anti-Muslim
and openly militant rhetoric, giving itself the semblance of an extremist
and far-right nationalist political organisation, with far-fetching conse-
quences for a deepening of the divisions within the already fractious
political landscape of the Eritrean diaspora. One particular element of
direct relevance to the discourse on Indigenous Peoples’ rights is the
movement's claim that goes as follows:

According to Agazians, Eritrea’s (and northern Ethiopia’s) In-
digenous population are the Tigrinya speakers, who are Or-
thodox Christians, and as such virtually all others are con-
sidered to be foreign migrants. Agazians define their political
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ideology “not only by the shared identity they claim, but also
by a shared enemy — anyone who is not Tirgrinyan and Ortho-
dox Christian, and particularly all Muslims”"™ The movement,
which also portrays high level of propensity towards Zionism,”
has started to challenge traditional conceptions of indigene-
ity articulated by other smaller Eritrean ethnic groups, such
as the Afar, Kunana, Nara and Saho. With the exception of the
Kunama, the other three ethnic groups are believed to be en-
tirely Muslim communities.

As a new form of political and/or ethnic identity, there is a need for a
thorough investigation of Agazian's claim to indigeneity. This move-
ment is, in part, a continuation of the long history of a dichotomous
discourse on identity, framed as Christian Tigrinya and Islamic-Arabic.”™
The movement introduces a new constellation in the Eritrean discourse
of Indigenous Peoples’ rights. Furthermore, now and in the future, this
new development will pose critical challenges to Eritrea’s long-await-
ed transition to democracy, where all issues related to the protection
of fundamental rights and freedoms, including all claims of indigenei-
ty, will need to be addressed in a democratic way. The emergence of a
radical political movement, of the Agazian ilk, is expected to make the
country’s forthcoming post-dictatorship era fraught with uncertainty
- because it is only in that post-dictatorship era that all outstanding
issues and claims to indigeneity can be resolved meaningfully.™
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The Indigenous Peoples of Ethiopia make up a significant pro-
portion of the country’s estimated population of 110 million.
Around 15% are pastoralists and sedentary farmers who live
across the country but particularly in the Ethiopian lowlands,
which constitute some 61% of the country’s total landmass.
There are also several hunter-gatherer communities, including
the forest-dwelling Majang (Majengir) and Anuak peoples, who
live in the Gambella region.

Ethiopia is believed to have the largest livestock popula-
tion in Africa, a significant number of which are in the hands
of pastoralist communities living on land that, in recent years,
has been under high demand from foreign investors. Such
“land grabbing” has only emphasized the already tenuous po-
litical and economic situation of Indigenous Peoples in Ethio-
pia. Indigenous Peoples’ access to healthcare provision and to
primary and secondary education remains highly inadequate.

According to the 1995 Ethiopian Constitution, land is
owned by the State and the peoples of Ethiopia and cannot be
sold and exchanged. The Constitution guarantees the rights
of pastoralists to free land for grazing and cultivation as well
as the right not to be displaced from their own lands. The im-
plementation of these constitutional provisions is to be deter-
mined by law. There is no national legislation protecting Indige-
nous Peoples, and Ethiopia has neither ratified ILO Convention
169 nor was it present during the voting on the UN Declaration
on the Rights of Indigenous Peoples (UNDRIP). Political uncer-
tainty and natural calamities in Ethiopia in recent years have
compounded the problems that Indigenous Peoples face there.

ince the political transition of April 2018 that brought Prime Minis-
ter Abiy Ahmed to power, Ethiopia has been going through chang-
es at breakneck speed. His ascent to power was mostly received

with euphoria and optimism followed by a whirlwind of reforms that saw
the release of political prisoners and journalists, the return of activists
and political dissidents to the country, the amendment and/or repeal of
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draconian legislation, reform of notorious and dysfunctional government
offices and institutions, and a rapprochement with neighboring Eritrea.

Paradoxically, the last three years have also witnessed the killing of
high government and military officials and unprecedented levels of in-
ternal conflict and unrest. The year 2020 saw a dwindling of the political
space in the country with the detention of political opposition figures
and journalists, open disregard for the rule of law by some state agents,
continued turmoil and the break-out of conflict between the Federal
Government and the Tigray Regional State in early November.

In this mixed bag of progress and regress, Indigenous communi-
ties find themselves in the most uncertain political environment, which
has a direct and indirect impact on their livelihoods and survival.

Indigenous Peoples in the context of the prevailing
political situation

In the ongoing heated political debate and discourse on the past, pres-
ent and future of the country, the issue of Indigenous Peoples is con-
spicuously absent. Politicians, political pundits, academics and ac-
tivists, who often represent the interests of major and larger groups,
and who have abrogated and monopolized responsibility for speaking
for the masses, seem to have either conveniently forgotten or are un-
concerned about the most marginalized and oppressed communities
in the country. This is happening regardless of the fact that most of
the ongoing discussions revolve around injustices, discrimination and
marginalization, terminology that has become synonymous with the In-
digenous Peoples’ cause. This is perhaps an indication that the elite of
the country are oblivious to the deplorable situation of these communi-
ties and, as a result, diversity and co-existence continue to be debated
among and within the context of the political heavy-weights.

With the political transition of April 2018 and the ensuing reforms,
many had hoped that the injustices against Indigenous Peoples and their
territories would be addressed and redressed. Contrary to these expec-
tations and hopes, with the exception of a few cases where the lease
agreements of investors who failed to cultivate the lands they had leased
were cancelled, the status quo has been maintained, leaving many pas-
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toralists — particularly in SNNPR (Southern Nations, Nationalities, and
Peoples’ Region) and Gambella regional states - landless and displaced.
Even more worrying are reports of continued harassment and intimida-
tion of Indigenous communities by the state. At the end of 2019, there
were reports of arbitrary detention and abuse of the Bodi and Mursi com-
munities of the Lower Omo Valley by security forces,? and a year later the
government is yet to officially address and investigate this matter.

In this regard, the Legal and Justice Affairs Advisory Council, anin-
dependent body of legal professionals under the auspices of the Office
of the Attorney General, is doing laudable work in spearheading the re-
form of the justice and legal system. Thus far, however, the Council has
shied away from discussing or even considering the issue of Indigenous
Peoples as part the ongoing legal reform.?

Policy developments

In a laudable move, a draft policy on pastoralism developed by the Min-
istry of Peace was adopted by the Council of Ministers in February. A
number of consultations were also reportedly held in the lead-up to the
adoption, although it is not known if concerned communities were con-
sulted. Since the policy is yet to be made public and implementation has
not started, it is not possible to comment on the content or practical sig-
nificance of the policy to the lives and livelihood system of pastoralists.

On the economic front, in a clear departure with the previous ad-
ministration, the government has embarked on a policy of liberalization.
It is therefore opening up the economy by privatizing a number of eco-
nomic and financial sectors. In doing so, some consultations have taken
place albeit limited to the urban elites who, needless to say, represent
a significantly small proportion of the country’s population. Moreover,
the new administration’s economic policies and projects seem to be ur-
ban-centered. For instance, in the past two and a half years, multi-mil-
lion dollar megaprojects aimed at beautifying urban centers, mainly
the capital Addis Ababa, have been underway. Substantial amounts
of money are also being spent on refurbishing government offices and
premises. While these contribute towards rebranding and changing the
image of cities and towns, priority should be given to transforming the
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rural economy for two compelling reasons. First, the country’'s economy
is predominantly agriculture- and agro-pastoral-based. Second, over
85% percent of the population live in rural areas.

One commendable policy of the current administration that will
have a positive impact on the lives and livelihoods of Indigenous com-
munities is the Green Legacy initiative. Launched in 2019 by Prime
Minister Abiy Ahmed, the initiative is part of the government’s plan to
plant 20 billion seedlings by 2024. The government is aggressively pur-
suing the Green Legacy policy by opening up city parks and recreation-
al centers as well as devoting time, money and resources to planting
seedlings across the country.” If implemented faithfully, this reforest-
ation effort will help mitigate the adverse effects of deforestation and
climate change that are disproportionately affecting pastoral and hunt-
er-gatherer communities.

Impact of political turmoil and conflicts on
Indigenous Peoples

The longstanding and intractable conflict between the Afar and Issa/
Somali communities that had subsided for some time resurged in De-
cember 2018 and has continued to date.® Over the course of 2020, more
than 150 Afars and Somalis are believed to have died, scores more been
injured and properties destroyed as a result of the fighting between
these two Indigenous communities. The fighting is caused by a land
dispute over grazing land as well as claims to three contested kebelles/
towns that were handed over to the Afar region in a 2014 Agreement.®

The situation in Guji and Gedeo is still uncertain although almost
all of the internally-displaced persons (IDPs) who were displaced in the
2018 conflict between the two communities have now returned to their
homes. The conflict could relapse at any time unless the root causes
are addressed.”

In the north, since the outbreak of the conflict in early November
between federal and regional forces in Tigray, nearly 54,000 people
have been displaced to Sudan (as of 26 December), with millions more
displaced internally.® Although information is scarce, the fighting will
have a heavy toll on the Kunama Indigenous people who live in the bor-
der area between Eritrea and Ethiopia.
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Confluence of natural calamities

2020 has been one of the toughest and roughest years in Ethiopia. In ad-
dition to the protracted and mutating political turmoil, COVID-19, flood-
ing and a locust outbreak have created a dire humanitarian crisis in the
country. Heavy rainfall has led to flooding, resulting in the destruction
of crops, loss of livestock and displacement of people. Swarms of mul-
tiplying desert locusts have also been destroying pastures and crops,
leading to further food insecurity.

Impact of COVID-19

The first case of COVID-19 was reported in mid-March 2020 and, in the
first few weeks, disaggregated data by region were available. As the cas-
es started to surge, however, the health system became overwhelmed
and now only total numbers of new cases, deaths and recoveries are
reported. This has made it difficult to obtain reliable data from official
sources on the impact that the pandemic is having on Indigenous com-
munities living in various corners of the country.

The low population densities common to pastoral areas could re-
duce transmissibility but the movement inherent to pastoralism increas-
es mixing and contact, thereby increasing transmissibility.” Besides, pas-
toralists generally have poor health compared to the national average,
with pre-existing acute and chronic health conditions and widespread
malnutrition that puts them at a higher risk. Due to limited access to
care, for example, pastoralists in Ethiopia receive inadequate treatment
for tuberculosis thus increasing their susceptibility to COVID-19.1°

Moreover, movement restrictions due to COVID-19 affect desert lo-
cust control, human and livestock disease prevention and control, and
disaster relief. Many pastoral areas in Ethiopia have also been flooded
due to heavy rainfalls and the overflow of dams and rivers. Emergency
support personnel coming from population centers to pastoral areas
act as a source of infection, and movement restrictions limit emergen-
cy support.”

The closure of livestock markets in the early days of the pandemic
adversely impacted food security and livelihoods as pastoralists need
to sell animals to purchase food and other basic items. Fears of con-
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tracting the virus have also prevented many pastoralist women from
accessing essential reproductive and other health services, which has
again had a serious impact on their well-being. The problem is further
compounded by the relatively low density of healthcare facilities and
health professionals in areas inhabited by Indigenous communities.™

Desert locust invasion

Heavy rainfall in many parts of Ethiopia encouraged vegetation growth,
providing favorable ecological conditions for desert locust breeding. This
has resulted in the worst locust invasion in 25 years. The locust swarm
has damaged an estimated 200,000 hectares of land since January.®
Over one million Ethiopians have suffered crop losses due to the locust
outbreaks and the loss of crops and animal pasture has contributed to 11
million Ethiopians being forecast to go hungry in the first half of 2021.

Agro-pastoral and pastoral communities in Somali, Oromia and
Afar regions have been hit the hardest due to their pre-existing food
insecurities. Desert locust damage has also diminished browsing and
pasture availability for livestock, which reduces the productivity of their
animals.” Reports indicate that up to 1.3 million hectares of pasture and
browsing were affected. Communities estimated a 61% reduction in the
pasture in the Somali region, 59% in Afar, 35% in SNNPR and 31% in
Oromia. The sale of livestock has likely eroded the resilience of livestock
keepers, particularly in Afar, Somali and Oromia regions where the trend
was observed.

Furthermore, the conflict in the country’s Tigray region made it
more difficult to proceed with efforts to control the locust invasion,
while also restricting access to humanitarian support.”

Flooding

Heavy rainfall between June and September 2020 and the discharge of
filled dams in some areas caused flooding and landslides, displacing
people in several parts of the country.”® Reports indicate that close to
1,017,854 people were affected and 292,863 people displaced by floods
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across the country. Displacements occurred mainly in Somali, Oromia,
Afar, SNNP and Gambella regions,"” where most of the country’s Indige-
nous Peoples are found.

In Gambella region, in addition to the 12,096 people affected by the
July 2020 floods, there were at least 7,136 people affected by flooding
in 2019 who are still dependent on relief food assistance for survival.
In addition, 1,000 hectares of maize and sorghum cropland was dam-
aged by flooding. Affected communities are also reportedly suffering
from diseases, including pneumonia and malaria. Twenty-two water
schemes have further been damaged across the affected area, adding
an additional burden on women who must travel longer distances to
fetch water.

Meanwhile in Somali region, flooding on 4 August affected 34,974
people. Earlier flooding in the region (April 2020) had affected 404,172
people. More than 34,006 hectares of cropland was completely de-
stroyed, and 10,739 livestock killed.

In northern Ethiopia, river and flash floods in July and August 2020
affected 67,885 people, including 40,731 people displaced in Afar re-
gion. Some 3,714 livestock also died, further affecting the food security
of pastoralist communities in the area.?®

Due to little or no attention being given to numerically-smaller In-
digenous groups in the Lower Omo Valley and western Ethiopia areas,
coupled with theirinaccessibility, it has been impossible to obtain infor-
mation on their situation and the impact that the confluence of natural
and man-made disasters has had on their well-being and livelihoods.
This is yet another bitter reminder of how these communities are for-
gotten and marginalized, and how they continue to live on the periphery
of the state.
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The peoples who identify with the Indigenous movement in
Kenya are mainly pastoralists and hunter-gatherers, as well as
some fisher peoples and small farming communities. Pastoral-
ists are estimated to comprise 25% of the national population,
while the largest individual community of hunter-gatherers
numbers approximately 79,000. Pastoralists mostly occupy
the arid and semi-arid lands of northern Kenya and towards the
border between Kenya and Tanzania in the south. Hunter-gath-
erers include the Ogiek, Sengwer, Yiaku, Waata and Awer (Boni)
while pastoralists include the Turkana, Rendille, Borana, Maas-
ai, Samburu, llchamus, Somali, Gabra, Pokot, Endorois and oth-
ers. They all face land and resource tenure insecurity, poor ser-
vice delivery, poor political representation, discrimination and
exclusion. Their situation seems to get worse each year, with
increasing competition for resources in their areas.

Kenya's Indigenous women are confronted by multifac-
eted social, cultural, economic and political constraints and
challenges. Firstly, by belonging to minority and marginalized
peoples nationally and, secondly, through internal social and
cultural prejudices. These prejudices have continued to deny
Indigenous women equal opportunities to overcome highiilliter-
acy and poverty levels. It has also prevented them from having
a voice to inform and influence cultural and political govern-
ance and development policies and processes due to unequal
power relations at both local and national levels.

Kenya has no specific legislation on Indigenous Peoples
and has yet to adopt the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP) or ratify International
Labour Organization (ILO) Convention 169. However, Kenya has
ratified the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), the Convention on the
Elimination of Discrimination against Women (CEDAW) and the
Convention on the Rights of the Child (CRC).

Chapter Four of the Kenyan Constitution contains a pro-
gressive Bill of Rights that makes international law a key com-
ponent of the laws of Kenya and guarantees protection of mi-
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norities and marginalized groups. Under Articles 33, 34, 35 and
36, freedom of expression, the media, and access to informa-
tion and association are guaranteed. However, the principle of
Free, Prior and Informed Consent (FPIC) remains a challenge
for Indigenous Peoples in Kenya although the Constitution does
guarantee the participation of the people.

COVID-19 and its impact on Indigenous Peoples in
Kenya

OVID-19 presents a new threat to the health and survival of Indig-

enous Peoples in Kenya. The country was unprepared to tackle

the crisis in terms of allocating resources, personnel and creat-
ing awareness of the virus. Due to the remoteness and vastness of the
areas occupied by Indigenous Peoples, their access to health services
are not adequate, making them the most “vulnerable” health category
in the country.

The interaction between Indigenous Peoples and other communi-
ties and the exchange of goods and services were seriously and nega-
tively impacted due to the closure of markets and the stringent COV-
ID-19 curfew rules. The income that Indigenous Peoples predominantly
depend on from livestock trading, sale of honey and other products de-
clined rapidly. The interruption in the movement of goods and services
due to the lockdown increased the food insecurity of Indigenous Peo-
ples since they could no longer purchase alternative foodstuffs such
as cereals, which they normally purchase on market days. Although
inter-communal sale of livestock continued, the prices were lower than
normally as the animals were being purchased at the farm gates.'

The COVID-19 pandemic also negatively impacted young Indige-
nous people engaged in formal employment within the tourism indus-
try. Many tourism investments, wildlife sanctuaries and conservancies
are located on the lands of Indigenous Peoples and local communities,
and the COVID-19 pandemic with its travel restrictions and lockdowns
has led to the closure of tourism facilities? and businesses. The pasto-
ral tour guides who depend on this wildlife tourism industry have lost
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touch with their traditional livelihood systems and have therefore been
left without a fall-back option.

The Ministry of Health developed a strategy to provide national
statistics on the COVID-19 pandemic. The statistics mention specific
counties but they do not disaggregate the data in a way that Indige-
nous Peoples can be identified. The epidemiological reports show that,
from March 2020 to the end of December, the cumulative numbers of
confirmed coronavirus cases in some of the northern counties (where
many Indigenous people live) were: 1,025 in Laikipia, 160 in Samburuy,
225 in Isiolo, 151 in Marsabit and 958 in Turkana.®> Due to the lack of
mass testing equipment and the remoteness of the areas in which In-
digenous Peoples live, relatively few COVID-19 cases were detected or
reported among Indigenous people.

The COVID-19 pandemic has also offered some opportunities for
reviving traditional medicine as a preventive measure. It has also led
to innovation among the Indigenous communities — where water is
scarce — to make sure they are following the hand washing guidelines
by converting 5-litre cans into tip-taps (a tip-tap is a simple structure
made from readily available materials — families can wash their hands
by pressing a lever with their foot).*

On the other hand, COVID-19 containment measures have led to
human rights violations and brutality by the security forces, and in-
creases in crimes and homicides, gender-based violence, physical
battering and sexual harassment and rapes, early pregnancies among
school-going girls, school drop-outs among youth, together with a loss
of economic livelihoods and increased unemployment. There are thus
many wounds to be healed.

The Kenyan government has come up with a COVID-19 recov-
ery strategy and, prior to this, it was lobbying the financial lenders for
waivers to cushion businesses from collapse by extending the loan re-
payment periods. Recovery kitties are in place but they unfortunately
have stringent requirements that Indigenous people are unable to meet
because securing financial recovery assistance through collateral ar-
rangements is not possible in relation to commonly-held lands that are
collectively used.

Due to COVID-19, the authorities instituted a ban on conducting
traditional rites of passage ceremonies for boys in pastoralist commu-
nities. Such a ban has never been seen before and it led the community
elders to organize and lobby the government to allow the ceremonies to
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be performed while observing COVID-19 guidelines, with shorter periods
for the ceremonies. The dialogue was held with the county administra-
tions in Samburu and elsewhere, and they agreed to the community el-
ders’ proposals, including the observance of COVID-19 guidelines and
hygiene procedures. The pastoral organization IMPACT rendered rapid
assistance in terms of providing information through the use of vernac-
ular radio stations, songs and vehicles mounted with public address
systems and it provided food and personal protective equipment (PPE).5

Forest issues

Kenya has a host of laws and policies (18 in all) that relate to forest man-
agement® with overlapping roles that require harmonization. The lack of
clarity of roles and responsibilities has exacerbated the ongoing human
rights violations towards forest communities who identify with the for-
ests as their community lands and whose tenure rights are not recog-
nized.

In 2020, Community Land Action Now (CLAN), a network of local
rural community CBOs and NGOs, pushed for recognition of the forest
communities and challenged the Draft National Forest policy, which im-
plies that the government will manage all Indigenous forests, as noted
in paragraph 4 of section 4.2 of the policy. It also challenged the contin-
uing harassment of the Ogiek and Sengwer peoples and the demolition
of 300 Ogiek homes in the Mau forest and of 287 Sengwer homes in the
Embobut forest.? The bullying and use of excessive force by Kenya For-
est Service (KFS) officers, including extra-judicial killings among forest
communities, are taking place with the aim of driving them out of the
forests based on unfounded allegations of illegal activities within them.

Given the ongoing legal challenges affecting the KFS in local, re-
gional and international courts, there is need to scrutinize policy state-
ments relating to Indigenous and forest-based communities. KFS has
issued some problematic policy statements relating to Indigenous and
forest-based communities that are a cause for concern.? These include
statements such as:

Three of the five main water towers of Kenya host Indigenous
communities. They are the Ogiek (Mt Elgon and Mau) and the
Segwer of Cherengani Hills. Their traditional way of life has
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changed and their livelihood activities now include livestock
grazing and food crops production that are not compatible
with forest conservation. These livelihoods activities have
compromised the integrity of ecosystems and the services
they provide, such as water, to the communities in the lower
catchment.”®

If such statements are not checked carefully and if they do not recog-
nize the critical role of Indigenous and forest communities’ custodian-
ship and ownership, this could result in the forest sector reverting to
top-down governance policies, largely utilizing command and control
mechanisms.

CLAN organized Zoom events with the international communi-
ty and facilitated the forest community leadership representatives to
come up with a communiqué that was shared with relevant authorities
on the unfair treatment and human rights violations committed against
the forest communities. The communiqué also demanded a halt to the
continuing loss of woodlands and forests on untitled community lands,
including via gazettement of such lands as Public Forests. The commu-
nigué emphasized that the Draft National Forest Policy should explicitly
pledge that state actors will actively assist every community in Kenya
living on community land to bring these existing resources (lost wood-
lands and forest within untitled community lands) under their focused
protection as Community Forests."

Community land progress and new challenges

The progress in securing community lands has seen a break-through
as a result of the sustained momentum for self-organization among
pastoral communities under the former group ranches arrangement.
The pastoralist communities have been at the forefront of seeking to
implement the Community Land Act of 2016, mobilizing their resourc-
es and organizing meetings and knocking on the doors of the Cabinet
Secretary of Land. The milestone that ignited hope that this might be
possible was the fact that three pastoralist communities had registered
their community lands and acquired titles by the end of 2020. These
communities are the liIngwesi and Musul communities in Laikipia North
Sub-county (securing 12,000 ha for over 20,000 people) and the Olkerin
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Community in Kajiado county (5,000 ha for 3,000 people). The delay in
government taking up its roles and responsibilities under the Communi-
ty Land Act became an opportunity for the pastoralist CSOs in terms of
pursuing and finding avenues for the implementation of the Act, both at
the national and county levels with the devolved county governments.

Ongoing constitutional review

There is, via the Building Bridges Initiative (BBI), an ongoing initiative
for a national constitutional review whereby a commission was set up
to gather the views of the public and come up with recommendations
that will lead to a referendum on the constitutional review. The com-
mittee’s report was acceded to by the president in 2020 and it is being
disseminated at county level. The Pastoralists Parliamentary Group and
the Frontier Counties Development Council have demanded to be heard
by the BBI steering campaign team and demanded that their views and
concerns be incorporated into the final report. Notable issues of con-
cern for pastoralists and Indigenous Peoples are equity in resource al-
location, representation, gender parity, the needs of Persons with Disa-
bilities, and protection of community lands. Regarding community land
protection, they emphasize that pastoralism is the most viable land use
practice in the drylands and that pastoralists’ lands must be recognized
by government and policy-makers as a key factor for production and
appropriate land use and as an important sector for the national econ-
omy and peoples' livelihoods.”
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The Amazigh form the Indigenous population of Libya. They are
estimated to number some one million people, or more than
16% of the country’s total population.

They live in various areas of Libya in the north, east and
south of the country albeit without any geographical continu-
ity. To the west of Tripoli, on the Mediterranean coast, they live
in the town of At-Wilul (Zwara) and in the Adrar Infussen (Ne-
foussa) mountains, on the border with Tunisia; in the south-
east, on the border with Egypt, they live in the oases of Awijla,
Jalu and Jakhra; in the south, the Fezzan region is traditionally
Kel-Tamasheq (Tuareg) territory, including the areas of Murzug,
Sebha, Ubari, Ghat and Ghadames. Libya’'s Kel-Tamasheq are
naturally linked to other Kel-Tamasheq communities living
across the borders with Niger and Algeria. Tripoli is also home
to a significant Amazigh community.

In addition to Arab and Amazigh communities, there is
an ethnic minority in Libya known as the “Toubou”, comprising
some 50,000 individuals. They are originally from the Tibesti
plateauin Chad and they live along the Libya/Chad border. They
live a nomadic way of life and practise pastoralism across an
area that extends from northern Niger to the Sudan.

During the time of Gaddafi (1969-2011), Libya was declared
an exclusively “Arab and Muslim” country. The 1969 Constitu-
tional Proclamation states in its first article that “Libya is an
Arab republic (...), the Libyan people are a part of the Arab nation
and its aim is total Arab unity. The country’s name is the Arab
Republic of Libya”. Article Two adds that “Islam is the state reli-
gion and Arabic its official language”. Government policy since
then has always relentlessly persecuted anyone who does not
recognise Libya's “Arab-Islamic identity”.

Following the 2011 “revolution”, a “Provisional Constitu-
tional Council” submitted a draft new Constitution in 2017 that
in no way changed the country’s identitary foundations. Article
Two still provides that “Libya forms part of the Arab nation” and
that “Arabic is the state language”. Article Six notes that “Islam
is the state religion and Sharia the source of its law". Other dis-
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criminatory articles then follow prohibiting a non-Muslim Lib-
yan from standing for election to the Chamber of Representa-
tives (Article 69) or as President of the Republic (Article 101) and
stating that justice shall be passed down “in the name of Allah”
(Article 189). These articles are clearly aimed at imposing an Is-
lamic republic, to the detriment of the diversity of cultures and
beliefsin Libya. Due to Amazigh and Toubou opposition, howev-
er, and also because of the war, this draft constitution has not
yet been adopted.

Libya voted in favour of the UN Declaration on the Rights of
IndigenousPeoples.

Civil war continues, with less intensity

or Libya, 2020 represented a continuation in the backdrop of civ-

il war that has negatively affected the population’s living condi-

tions. The risks of a loss of life or injury are still present and public
infrastructure (health, education, communication infrastructures, etc.)
has been destroyed or seriously damaged, especially in the cities.

The country still has two parliaments and two governments, one
in Benghazi in the east of the country and the other in Tripoli, the two
waging a merciless war with disastrous consequences for the popula-
tion. In addition to these two major players, there are dozens of armed
militias controlling different territories and economic interests (oil and
gas fields, export ports, etc.).

This war is largely being fueled and exacerbated by interference
from foreign states such as Egypt, Russia, the United Arab Emirates,
Qatar, Turkey, the United States, France, the United Kingdom and oth-
ers, all seeking their share of the country’s natural resources. These
countries provide soldiers, equipment, funding, and logistical and dip-
lomatic support to the warring parties. Some are even testing their new
weapons, such as guided missiles and drones, in the country. Steph-
anie Williams, the UN Special Envoy in Libya states that: “Libya is turn-
ing into an experimental field for all kinds of new weapons systems, with
foreign supporters of its warring parties shipping in arms and fighters
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in violation of an embargo”’ The UN arms embargo on Libya? has never
been enforced.

On 19 January 2020, Germany hosted a “Libya Conference” in
Berlin under the auspices of the UN, bringing together the main gov-
ernments involved in Libya: Russia, Turkey, the United States, France,
Italy, the United Kingdom, Algeria, Egypt, the United Arab Emirates and
Germany. The participants promised “a permanent ceasefire”, respect
for the "arms embargo” and an end to all foreign “interference” in the
country. Apart from this solemn declaration, however, no timetable or
methodology for its implementation was decided upon. The general
public see this as a mere declaration of good intent without any real
political will to solve the Libyan crisis.?

Indigenous communities have adopted different strategies depend-
ing on whether they live in urban areas or in their traditional territories. In
the city of Tripoli, the Amazigh — who make up about a quarter of the pop-
ulation — have been forced to participate in the war in one way or another,
alongside the Tripoli government. In their territories, both in the north and
in the south, they have more or less adopted a strategy of withdrawal and
self-organisation as a way of protecting themselves from the effects of
war and meeting the collective needs of their members.

The outbreak of the coronavirus pandemic in the spring of 2020
reduced the number of armed clashes, and the intensity of the civil war
has subsequently decreased significantly. Indigenous communities
have, however, found themselves facing a new danger: that of the coro-
navirus pandemic.

A precarious life for Libya’'s Indigenous Peoples

In the absence of a government capable of protecting them and taking
care of their needs, Indigenous communities have attempted to self-or-
ganise in accordance with their autonomous traditions in order to col-
lectively face up to the challenges ahead.

In the Amazigh territories west of Tripoli, it is thus the local author-
ities that form the decision-making power and are providing essential
public services (health, education, security, etc.) as best they can.

And yet even during this multidimensional crisis, the Amazigh
continue to face discrimination. In a public speech in August 2020, the
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Prime Minister of the Tripoli government declared that it was time to
reactivate the draft constitution of 2014, rejected by both Amazigh and
Toubou because it discriminated against them. A government circular
was likewise sent to all local authorities reminding them not to include
non-Arabic first names in the register of births. Faced with strong pro-
tests from Amazigh representatives, this circular was finally withdrawn.
Amazigh and Toubou are also discriminated against in terms of ac-
cessing jobs and obtaining positions of responsibility in companies and
the state administration. For example, in the gas port of Melitta, near
At-Willul (Zwara), in Amazigh territory, only 10% of the 1,300 employees
are Amazigh.

In the south, the Kel-Tamasheq (Tuareg) and the Toubou suffer spe-
cific discrimination dating back to Gaddafi's time: that of the adminis-
tration’s refusal to grant Libyan nationality to more than 100,000 inhab-
itants of this region. Following the “revolution” of 2011, the government
introduced a national identity number for all Libyans* but this is denied
to tens of thousands of people belonging to the Kel-Tamasheqg and Tou-
bou communities. This means these Libyans are “undocumented” and
therefore have no identity cards and thus no access to school, public
health services, or any other public service, nor can they obtain a sala-
ried job. The complaints addressed to the Libyan administration since
2011 have fallen on deaf ears.

The other challenge for the inhabitants of this region is the pov-
erty caused by their socio-economic marginalisation. This region has
oil wells controlled by the government or northern militia but the local
population receives none of the income generated by these resources,
which are exploited with the help of foreign companies. They are enti-
tled only to take on menial jobs in the extractive industries.

Citing security reasons, Algeria regularly closes its border with Lib-
ya for long periods of time, preventing trade between the Kel-Tamasheq
communities living on both sides of the border. Family visits and tradi-
tional trade between the areas of Ghat in Libya and Djanet in Algeria are
often abruptly interrupted, preventing the exchange of basic necessi-
ties such as food and medicines. This problem results in repeated food
and health crises, causing stress and further deterioration in the fami-
lies' living conditions.

The Toubou are a non-Arab community in Libya, as are the
Kel-Tamasheq, their neighbours in southern Libya. As a result, they have
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been victims of racism and marginalisation since the time of Gaddafi.
They do not have access to the resources on their territory and have
to resort to weapons to defend their territory.® They sometimes form
their own militia for the autonomous defence of their lands or some-
times they ally with the Kel-Tamasheq or with either the army of General
Haftar or that of the Tripoli government.

The Toubou and Amazigh of Libya are also excluded from politi-
cal affairs. Whenever representatives of the communities and regions
of Libya meet to discuss a way out of the country’s ten-year-long cri-
sis, representatives of the Amazigh and Toubou communities are never
invited. This remained the case for the inter-Libyan meeting that took
place in Tunis in November 2020. Hicham Ahmadi, member of the High
Council of the Amazigh of Libya noted on this subject: “Despite our nu-
merous meetings with representatives of the United Nations Support
Mission in Libya (UNSMIL), we were not invited”.¢ The Amazigh and Tou-
bou therefore formed an alliance in September 2020 called the “Union
of Indigenous Peoples of Libya” aimed at taking forward their demands
and defending their rights.

The non-Arab Indigenous communities in Libya propose and de-
sire a federal state with autonomous status for their territories within
the context of the right to self-determination. This could be a solution
that would preserve the rights and interests of each party as well as
ensure peace.

Indigenous communities in Libya in the context of
CoVID-19

Amnesty International is alarmed that:

Libya’s public health system has been undermined by years
of armed conflict and insecurity, including attacks on medical
facilities, the exodus of qualified medical personnel and fre-
quent militia interference in the provision of medical services.
In addition to these general risks, pre-existing discrimination
against ethnic minority groups such as the Tabu and Tuareg
create additional barriers to their access to healthcare.”



106 IWGIA - The Indigenous World - 2021

The presence of numerous rival armed groups and fighting for control
of territory and wealth makes travel to healthcare centres dangerous.
Moreover, they are all controlled by one militia or another. As aresult, the
fear of violence discourages patients from attending medical consul-
tations. Hospitals and dispensaries lack equipment and hygiene con-
ditions are deplorable. No special government welfare measures have
been enforced. Members of the Toubou and Tuareg communities face
additional barriers in accessing public healthcare as they do not pos-
sess identity documents.®

Libya's Indigenous communities have, however, been successful in
limiting the spread of the COVID-19 pandemic by establishing their own
autonomous services for organising and monitoring the lockdown, lim-
iting access to their territories and using traditional medicines.
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The Amazigh (Berber) peoples are the Indigenous Peoples
of North Africa. The last census in Morocco (2016) estimated
the number of Tamazight speakers at 28% of the population.
However, Amazigh associations strongly contest it and instead
claim a rate of 65 to 70%. This means that the Amazigh-speak-
ing population could well number around 20 million in Morocco
and around 30 million throughout North Africa and the Sahel
as a whole.

The Amazigh people founded an organization called
“"Amazigh Cultural Movement” (MCA) to defend their rights. It is
a civil society movement based on the universal values of hu-
man rights. Today there are more than 800 Amazigh associa-
tions established throughout Morocco.

The administrative and legal system of Morocco has
been strongly Arabized, and the Amazigh culture and way of
life are under constant pressure to assimilate. Morocco has for
many years been a unitary state with centralized authority, a
single religion, a single language and a systematic marginali-
zation of all aspects of the Amazigh identity. The 2011 Consti-
tution officially recognizes the Amazigh identity and language.
This could be a very positive and encouraging step for the
Amazigh people of Morocco. The parliament finally adopted in
2019 the organic law for the implementation of article 5 of the
constitution, after several years of waiting. Work to harmonize
the legal arsenal with the new Constitution should begin.

Morocco has not ratified ILO Convention 169 and has not
voted against the United Nations Declaration on the Rights of
Indigenous Peoples.

Context of COVID-19

OVID-19 has caused hundreds of thousands of deaths around
the world. The African continent has been least affected so far
but the scourge has gained ground and deaths are in the thou-
sands. The World Health Organization (WHO) called on African coun-
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tries to prepare for the worst and, following this call, several countries
declared a total or partial lockdown.

It was against this backdrop that Morocco experienced its first
case of COVID-19 on 3 March 2020. It then declared a total lockdown
lasting more than three months. Morocco's preventive approach to the
management of COVID-19 has been praised by WHO. A support fund
was created to assist destitute families during the lockdown, as this was
accompanied by a total work stoppage. The textiles industry mobilised
to manufacture masks, and the tech industry redirected its production
towards the manufacture of health and para-medical equipment. The
education sector adapted to distance learning. Using this approach,
Morocco was able to save thousands of lives.

And yet, despite all these efforts by the state, the specific rights of
the Amazigh Indigenous Peoples have not always been taken into ac-
count.

Amazigh rights at a time of COVID-19

All Indigenous rights bodies have expressed their concern at the pan-
demic and the devastation it may cause among Indigenous Peoples.
It is clear that these peoples are particularly vulnerable to the corona-
virus, given their limited access to the health system, their traditional
way of life and their marginalisation. The isolation in which these popu-
lations live, particularly in rural areas, is both a curse, as the population
cannot receive appropriate and prompt medical care, and a blessing, as
movements of people likely to spread COVID-19 to these areas are very
limited. This explains why the rural Amazigh regions have so far been
relatively less affected by the pandemic.

COVID-19 has directly affected the application and implementa-
tion of Organic Law 26.16/2019 on the official recognition of Tamazight,
planned for 2020."Implementation has been delayed due to the disrup-
tion within government and within all departments that would need to
implement this law. As for other Amazigh rights, in this case the de-
mand for official recognition of the Amazigh New Year? as a public hol-
iday, a number of parliamentary groups have challenged the Minister
for Human Rights on this subject. Minister El Mostafa Ramid said in
response to questions from several parliamentary groups that the de-
cision to make the Amazigh New Year a holiday would have to wait for
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the implementation of a whole package aimed at developing the official
status of the Amazigh identity in the country.®

Another relevant discussion in Parliament during 2020 concerned
Law 04.20 on the national electronic identity card.” In its version tabled
in Parliament, the text provides that the new version of the national
identity card (CIN) will include information on the Moroccan citizen in
Arabic language and Latin characters. The Amazigh language is not
anticipated in the law. At a meeting of the Interior Commission, several
parliamentarians raised this discrimination against the Amazigh lan-
guage. This omission provoked violent reactions in Parliament, as well
as within the Amazigh Cultural Movement (MCA). After several lengthy
discussions, the bill was passed omitting the Tifinagh alphabet. The
Ministry of the Interior has, however, committed to ensuring that Tama-
zight is incorporated into all departments of the Ministry as an official
language once the pandemic has passed.®

Teaching the Amazigh language during a pandemic

The Office of the High Commissioner for Human Rights published in-
structions to be followed in order to guarantee human rights during the
pandemic. “The right to education needs to be protected in the case of
school closures; for example, and where possible, through online acces-
sible and adapted learning, and specialised TV and radio broadcasts.”®

The Ministry of Teaching and Education decided to opt for dis-
tance learning throughout the lockdown. However, this option requires
the availability of technology throughout the country. The Internet and
equipment such as televisions, tablets and smartphones are not al-
ways available in the rural areas where most Amazigh live. The Minis-
try did make efforts to ensure that so-called “essential” education was
guaranteed in its entirety. The teaching of Tamazight was not included
in these "essential” subjects, however, so students wishing to continue
their study of this language were unable to follow classes.

Awareness raising and information in Tamazight

The Office of the High Commissioner for Human Rights urged states to
take care of vulnerable people and communities in marginalised situ-
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ations during the pandemic. “COVID-19 information and response ef-
forts will need to take particular care to identify people who may be at
risk of being missed or excluded, such as national, ethnic or religious
minorities, indigenous peoples...""” It should be noted that Morocco's
approach to combating COVID-19 was praised by most observers, both
inside and outside the country. Information, awareness raising and mo-
bilisation around the pandemic took place in all languages, including
Tamazight. The Amazigh therefore generally had a clear understanding
of what they needed to do to fight COVID-19. Tamazight was not, howev-
er, specifically used in the posters to raise awareness of COVID-19, and
MCA activists were quick to point out that this discriminated against an
official language of the country.

An awareness and communication campaign against COVID-19
also ran for five weeks in the region of Souss-Massa to raise awareness
among the region's Amazigh:

This campaign aims to preserve the health of workers in the
agricultural sector by means of awareness raising and com-
munication; to put in place the means necessary to succeed
in preventing COVID-19; to achieve the start-up and perpetu-
ation of activity in the production units and packing stations
necessary for the health crisis; and to mobilise all actors and
partners with the aim of implementing prevention measures
adapted to the specific needs of the agricultural sector. This
initiative further wishes to preserve existing jobs, ensure the
continuity of recruitment, and guarantee the supply of markets
both regionally and nationally while also maintaining exports.?
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The Indigenous Peoples of Namibia include the San, the Ovat-
jimba, Ovatue and Ovahimba, and potentially a number of other
peoples, including the Damara (¥NUkhoen) and Nama. Taken
together, these Indigenous Peoples represent some 8% of the
total population of the country, which was 2,630,073 in 2020.
The San (Bushmen) number between 28,000 and 35,000, and
they represent slightly more than 1% of the national population.
They include the Khwe, the Hail|om, the Ju|'hoansi (and related
tKao||'aesi), the IXun (comprising of four or more distinct popu-
lations), the Naro and the X686 (and related N|oha). Each of the
San groups speaks its own language and has distinct customs,
traditions and histories. The San were mainly hunter-gatherers
in the past but, today, many have diversified livelihoods. Over
80% of the San have been dispossessed of their ancestral
lands and resources, and they are now some of the poorest and
most marginalised peoples in the country. The Ovatjimba and
Ovatue (Ovatwa) are largely pastoral people, formerly also re-
lying on hunting and gathering, residing in the Kunene Region,
in the semi-arid and mountainous north-west of Namibia. To-
gether, they number some 27,000, representing 1.02% of the
total Namibia population.

The Namibian government prefers to use the term “mar-
ginalised communities” when referring to the San, Otavue
and Ovatjimba, support for whom falls under the Office of the
President in the Division for Marginalised Communities (DMC).
The Constitution of Namibia prohibits discrimination on the
grounds of ethnic or tribal affiliation but does not specifically
recognise the rights of Indigenous Peoples. The main legisla-
tion drawn up in relation to Namibian marginalised communi-
ties, a White Paper,' had not been approved by the Namibian
Cabinet as of the end of 2020. Namibia voted in favour of the
United Nations Declaration on the Rights of Indigenous Peo-
ples (UNDRIP) when it was adopted in 2007 but has not ratified
ILO Convention No. 169. Namibia is a signatory to several oth-
er binding international agreements that affirm the norms set
out in the UNDRIP, such as the African Charter on Human and
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Peoples’ Rights (ACHPR), the Convention on the Rights of the
Child (CRC), the International Convention on the Elimination
of All Forms of Racial Discrimination (ICERD), and the Interna-
tional Covenant on Civil and Political Rights (ICCPR). Namibia
submitted two mid-term reports to the Universal Periodic Re-
view (UPR) of the UN Human Rights Council. In 2020. COVID-19
led to a lockdown in Namibia on 17 March 2020, which reduced
the spread of the disease but which also affected livelihoods,
employment, incomes and tourism in Namibia. Namibia did
not attend the 19th annual meeting of the Permanent Forum
on Indigenous Issues (PFIl) in April 2020 as the meeting was
postponed due to the coronavirus pandemic.

Impact of COVID-19 on Indigenous Peoples

he COVID-19 pandemic seriously impacted Indigenous Peoplesin

2020 and led to a reduction inincomes and employment for virtu-

ally all Indigenous and marginalised communities in the country.?
The number of tourists visiting Namibia in the period between March
and December 2020 declined substantially, affecting revenues for the
government and incomes for Indigenous people, who benefit from tour-
ism. Returns from tourism and safari hunting declined in 2020 in the
Nyae Nyae and Nfa Jagna Conservancies and in Bwabwata National
Park, the only national park in the country in which people are allowed
to reside,® as did community craft sales.

The government mounted food and water assistance efforts for
marginalised communities. The Kalahari Peoples Fund and One Pen-
cil, an NGO working in Kunene, provided information on strategies to
cope with the coronavirus, including mask-wearing, social distancing
and hand washing, in Nyae Nyae Conservancy, among other major
San communities and in Kunene Region among Ovatjimba and Ovatue
communities.

Some Ovahimba and San communities complained of a lack of ac-
cess to the limited state grants provided during the pandemic,” while
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administration and budget deficits in government food distribution pro-
grammes further impacted on the increased food insecurity during the
pandemic.® In a few areas of Namibia, local government is reconsider-
ing approaches to assisting San communities, which may lead to better
long-term outcomes.®

Insufficient land reform discussions

Discussions on communal land reform in 2020 in the Commission of In-
quiry into Claims of Ancestral Land Rights and Restitution” were felt by
many Indigenous and minority communities to be insufficient in terms
of addressing their needs equitably and fully.2 The President received
the report from the Commission of Inquiry into the Claims of Ancestral
Land Rights and Restitution in July 2020, following extensive national
consultations. The report was published in January 2021.

Legal cases

In terms of the various legal cases that have been filed by San commu-
nities, the Haillom collective action case saw no action by the Namibia
High Court onits appeal, due in 2021. The Nyae Nyae illegal grazing case
was postponed in November to early 2021. The Nfa Jagna Conservancy
did not see government enforcement of its successful case, which was
to involve the removal of illegal grazers and fencers in 2020 and, in fact,
additional fences were found in the conservancy and in the M'Kata and
Nta Jagna community forests.? Fencing off of communal land in Na-
mibia continued to be anissue in 2020.°

Opposition to the Baynes Dam

Members of the Ovahimba community continued to oppose the Baynes
Dam development between Angola and Namibia, which was subject to
renewed agreements to proceed in 2020." A community-driven attempt
to remove the government-recognised Traditional Authority Chief of the
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Ovahimba, who supports the dam’s development, was overturned by
the High Court on appeal in July 2020.7

Oil and gas exploration

Particular concerns were expressed by communal conservancies in the
Kavango East Region and by the Namibian Association of Communi-
ty-Based Natural Resource Management Support Organisations (NAC-
S0) regarding the oil and gas exploration activities of a Canadian oil
company, Reconnaissance Energy Africa Ltd. (ReconAfrica), which sur-
veyed in the region north of Khaudum National Park in December 2020,
bringing the potential threat of fracking should reserves be located.”
Local people in the area expressed concern at a potential decline in the
water table and the loss of valuable wildlife and wild plant products as a
result of the oil drilling operations. Dispersed San populations are found
within the exploration area. San communities in Kavango East and West
received special attention in 2020 due to their particularly acute pov-
erty, food insecurity, lack of access to education and health issues.”»™

Access and benefit sharing

Namibia made progress in developing policies on access and benefit
sharing agreements relating to genetic resources under the Nagoya
Protocol in 2020.% Indigenous plant products such as Devil's Claw (Har-
pagophytum procumbens) are exploited by Indigenous and minority
communities, generating as much as NS1 million per communal con-
servancy.” Work has been conducted at the University of Namibia and
the Namibia University of Science and Technology (NUST) on high-val-
ue plant resources that have potential for increasing funds for Indig-
enous and minority communities in Namibia and for the country as a
whole. One sad event that occurred in Nyae Nyae was the death on 12
June 2020 of |[Kunta Boo, a highly respected traditional healer (known
in the Jul’hoan language as a g/aeha) who not only performed healing
acts but also mentored young people in Ju|'hoan healing practices and
taught others about medicinal plants.
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Bwabwata National Park (Kavango East and
Zambezi regions)

Bwabwata National Park in north-eastern Namibia was established
in 2007 and is the only park in Namibia where Khwe San are allowed
to reside within the park. According to local people, Traditional Eco-
logical Knowledge (TEK) is eroding, in part because people are not al-
lowed to practise many of their traditional skills due to restrictions in
the park.”® Unlike some other San groups in the country, the Khwe in
Bwabwata lack a Traditional Authority (TA), which limits their ability to
influence regional and national-level politics. In September 2020, the
Ministry of Environment, Forestry and Tourism (MEFT) announced its
intention to implement a Cabinet decision from 1999 to remove cattle
from Bwabwata National Park. Some members of local San, Mafwe and
Mbukushu communities complained bitterly about the negative effect
this decision would have on their livelihoods" while other members of
the same communities, especially the San, supported it due to the land
degradation and illegal migration into the park that is caused by exces-
sive cattle ownership.?®

The Nia Jagna Conservancy, the Nyae Nyae
Conservancy and the Etosha Hai|Jom Concession

The two largest San conservancies in Namibia are the Nfa Jagna Con-
servancy and the Nyae Nyae Conservancy. Both have faced incursions
from the outside by cattle-owning groups. Tensions continued to be felt
between the !Kung Traditional Authority (KTA), Glony Arnold, the chief
of the IKung San people, and the people of the Nta Jagna Conservan-
cy over the 'Kung Traditional Authority’s decisions regarding alleged
encouragement of people from outside of the conservancy to bring
their cattle into the area and establish cattle posts and build fences,
some 62 of which were in existence at the end of 2020. There were also
claims by the !Kung chief that some people living in the conservancy
did not have identity cards and were thus not full citizens of Namibia,
something that local people contested.? The M'kata Community Forest
Management Committee and the Nta Jagna Conservancy Forest Man-
agement Committee both took issue with plans to resettle additional
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farmers in the Nfa Jagna Conservancy as proposed by the government
and supported by the !Kung TA.

Issues raised at the Annual General Meeting of the Nta Jagna Con-
servancy in August 2020 included a desire for expanded Devil's Claw
exploitation opportunities, the problems of a decline in tourism, the lack
of enforcement of their legal case, the need for additional food to offset
the hunger resulting from COVID-19, and the desire for the trophy hunt-
ing company operating in the area to maintain the work force. Com-
plaints were also made about the failure to repair the water facilities.??

The High Court claim by members of the Haillom San people re-
garding Etosha National Park and Mangetti West made no progress
in 2020, with the appeal hearing scheduled for 2021 after rejection of
their collective action lawsuit by the High Court in 2019.2° Some of them
would like to see Etosha and its surrounding area become part of a
Kunene People’s Park.? Ongava Game Reserve was selected as the pre-
ferred bidder to partner with the Hai||om for the new Etosha Community
Joint Venture Concession in December 2020. This joint venture conces-
sion covers a portion of Etosha National Park and ex-commercial farm
areas adjacent to the park that have been purchased by the govern-
ment to resettle the Haillom. Ongava, a private reserve and safari com-
pany with close ties to the Haillom, will collaborate with the !Gobadb
Haillom Community Association in the joint venture concession. The
Hail|lom Traditional Authority and David ||[Khamuxab, the chief of the
Haillom, are supportive of these efforts, according to the Secretary of
the Hai|lom Traditional Authority.?®

Role of Indigenous women and youth

Various women'’s organisations in Namibia, including those in San, Him-
ba and Ovatue areas, pressed for greater recognition of women'’s rights
in 2020, including the right of women to own land and for greater pro-
tection of women from exploitation and domestic abuse. The San Youth
Network (SYNet) also argued for greater recognition of Indigenous and
minority youth roles in decision-making in their communities, and they
assisted in the COVID-19 relief efforts in Omaheke and Otjozondjupa
regions. Women and youth are playing an increasingly important role
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in the Indigenous movement in Namibia. One of their areas of concern
relates to the treatment of refugees and immigrants, including those
housed in the Osire Refugee Camp south of Otjiwarongo. They were
particularly worried about the lack of availability of information on COV-
ID-19 for both refugees and host community members, and have been
seeking lasting solutions for refugees and asylum seekers as well as
Indigenous and minority communities in Namibia.?® Indigenous and
minority youth are also concerned about access to preschool and pri-
mary school education, and they were grateful for the Village Schools
Programme in Nyae Nyae and other educational efforts that were being
pursued in various parts of the country.?”

The San, Ovahimba, Ovatue and other marginalised communities
in Namibia are all hoping that the coming years will see the coronavi-
rus pandemic brought under control, an expansion of tourism and the
strengthening of the Namibian economy. They are also hoping for ac-
tion from the High Court on their legal cases and for greater movement
on their human rights concerns.
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Situated in Central Africa, at the heart of the second largest
forest in the world and straddling the equator, the Republic of
Congo covers 341,821 km?.

The Congolese population numbered 5,279,517 million in
2018 with an annual growth rate of 3.68%. It comprises two dis-
tinct groups: the Pygmies and the Bantu. The Pygmies are gen-
erally nomadic or semi-nomadic hunger/gatherers although
some have now settled on the land and are working on agricul-
tural or livestock farms, in commercial hunting or as trackers,
prospectors or workers for the logging companies.!

The last national census, conducted in 2007, estimated
that the Pygmy population accounted for 1.2% of the popula-
tion, or 43,378 individuals. A UN study dating from 2013 has a
figure of 2%, or approximately 100,000 individuals. The govern-
ment itself gives a much wider possible range, between 1.4 and
10% of the population.

In actual fact, we do not know precisely how many Pyg-
mies there are in the Congo. The government has never made
any effort to find out. It justifies this lack of action by warning of
the possible consequences that an ethnic census could have.

These peoples’ name varies according to the department
in which they live: Bakola, Tswa or Batwa, Babongo, Baaka,
Mbendjele, Mikaya, Bagombe, Babis, etc. Although they are
found throughout the Congolese territory, the Pygmies are
more concentrated in the departments of Lékoumou, Likouala,
Niari, Sangha and Plateaux.

The Congo is a highly forested country (23.5 million hec-
tares of forest, or 69% of the national territory) with a low rate
of deforestation and forest degradation, only 0.05% or around
12,000 hectares being felled per year (CNIAF 2015). Forest cov-
er is not uniform across the whole country but varies according
to population density, transport infrastructure, forest wealth,
historic exploitation and the existence of urban areas.?

While not an exhaustive list the following are some of the
texts that form the legal framework applicable to Indigenous
populations:
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+ the Law on Wildlife and Protected Areas (28 November
2008)

« the Law governing the Forest Code (20 November 2000)

» the Law on Environmental Protection (23 April 1991)

» the Law setting out the general principles applicable to pri-
vate and state-owned land regimes (26 March 2004)

» the Law establishing the agricultural land regime (22 Sep-
tember 2008)

» the Decree establishing forest management and use con-
ditions (31 December 2002)

On 25 February 2011, the Republic of Congo became the first
country in Africa to enact a specific law on Indigenous Peoples:
the Law promoting and protecting Indigenous Peoples’ rights
in the Republic of Congo.

COVID-19

020 was marked by the impact of the global COVID-19 pandemic
and the measures taken by the Government of Congo to address it.

On 24 June, the World Bank approved USD 50 million in funding
from the International Development Association (IDA) to help the Re-
public of Congo improve household resilience to the COVID-19 crisis.®

The Lisungi Project for the Emergency Response to COVID-19*
(PLRUC) will provide temporary financial support to poor and vulnera-
ble households affected by the COVID-19 health and economic crisis in
certain areas of the country.

Nearly 200,000 households will benefit from a one-off emergency
cash payment of 50,000 FCFA and a campaign publicising hygiene and
sanitation measures. The project will use electronic payments via mo-
bile phones as well as a number of payment service providers to expand
the project's coverage. It will also support income-generating activities
for women and marginalised groups, particularly through training in
small business management. The project does not explicitly mention
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Congo's Indigenous Peoples but does imply that marginalised groups
are largely Indigenous.

“Because of the impact of the coronavirus pandemic on household
incomes, it is important to put social safety nets in place to protect the
poor and vulnerable at this time of crisis,” explained Jean-Christophe Car-
ret, the World Bank’s Director of Operations for the Republic of Congo, the
Democratic Republic of Congo, the Central African Republic and Burundi.®

On 25 January, as part of the second phase of its project in the Re-
public of Congo, the Order of Malta announced the refurbishment and
equipping of the Enyellé health centre, located in Likouala department,
where its medical teams are providing medical care to the population.®
Likoualais the region thatis home to the largest Indigenous population,
according to Guy Steiner, project leader of the Order of Malta France in
Congo, who stated that the population would benefit from medical care
once the work on the health centre was complete. “Once it is up and
running, we hope by the end of the year, we will begin to do amazing
things... We will set up a pharmacy, a laboratory, an operating theatre for
essential surgery such as Caesarean sections, hernias, etc.,” explained
Guy Steiner.”

Thanks to its mobile clinics, the Order of Malta's teams are able
to treat people living in remote areas of Likouala, where they provide
care to patients suffering from leprosy and other diseases. “The fight
against leprosy is at the heart of our work. We travel out to the popu-
lation using vehicles or canoes. More than 400 cases of leprosy have
been discovered,” said the Order of Malta's project leader in Congo.®

The Order of Malta will implement this project, which is highly an-
ticipated by the local population, over a three-year period. It is working in
partnership with the Congolese Ministry of Health, the French Develop-
ment Agency, Congolaise Industrielle des Bois (CIB) and other structures.

Mechanisms for sharing the benefits of using the
genetic resources and exploiting the knowledge of
local communities and Indigenous Peoples’®

In August 2020, Cynthia Nina Kiyindou Yombo, Programme Officer for
Forest Communities’ Rights and Natural Resources at the Congolese
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Human Rights Observatory (OCDH), gave an interview to ERA Environ-
nement on the mechanisms in place in Congo.

She explained that Indigenous Peoples' genetic resources include
roots, plants, sap, bark, leaves, as well as those derived from wildlife
products such as animal skin and bones. Genetic resources are fun-
damental to Indigenous communities because their lives depend on
them, they are the resources that they use for their pharmacopoeia, for
their rituals in the forests or at sacred sites.

She noted that if these resources were managed properly today,
there would be no issue over their use. Now, however, with the COVID-19
pandemic, more and more people were making use of these resources.
Proper regulation by means of a law was therefore needed to ensure
that the rights of Indigenous Peoples are protected.

Cynthia Nina Kiyindou Yombo had been involved in some of the
work to review the Congolese Forestry Code and, in the latest version
adopted by the Council of Ministers on 20 July 2020, a number of pro-
visions were included on resource management and benefit-sharing
by and with Indigenous populations. Given that there have since been
amendments, however, it is difficult to know whether these provisions
have been retained. There have also been delays in enacting the new
Forestry Code.

Access to these resources is currently not prohibited for local
communities and Indigenous Peoples because they have use rights.
These same populations retain these rights of use in logging zones and
protected areas: they have the right to take genetic resources for their
food security, health and cultural needs.

Cynthia Nina Kiyindou Yombo hoped that the government would
take the necessary steps to ensure that these unknown resources re-
ceive special attention because they are fundamental to Indigenous
communities. There is currently a text protecting Indigenous pharma-
copoeia and this is positive. The government must, however, find a solu-
tion that is satisfactory to the country’s Indigenous peoples with regard
to all genetic resources so that their use will benefit their communities,
who have traditionally been the custodians of these resources since
time immemorial. Greater legal guarantees are needed because the
Nagoya Protocol, to which the Republic of Congo is a signatory, states
that all signatory states must take legislative and regulatory measures
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at the national level to ensure the "benefits arising from the utilization
of traditional knowledge associated with genetic resources are shared
in a fair and equitable way with indigenous and local communities hold-
ing such knowledge.""

She therefore called on all authorities and on the financial and
technical partners to implement the Nagoya Protocol nationally, which
stipulates that there must be “procedures for obtaining prior informed
consent or approval and involvement, as appropriate, of indigenous and
local communities and establishing mutually agreed terms including
benefit-sharing"."?

Suspension of US funding of World Wide Fund for
Nature and the Wildlife Conservation Society in the
Congo Basin®

In November, the US government cut more than USD 12 million (approx-
imately EUR 10 million) in funding to the World Wide Fund for Nature
(WWF), the Wildlife Conservation Society (WCS) and other conservation
NGOs, dealing a major blow to the conservation industry. The decision
follows a cross-party US investigation into whether federal conserva-
tion funds had supported anti-poaching rangers involved in human
rights abuses in Africa. WWF and WCS are behind the creation and
management of protected areas in Africa and Asia, which have report-
edly displaced and negatively affected the lives of thousands of Indige-
nous and local people.™

The news wasrevealedin aleaked government document. It explains
how conservation organisations such as WWF have failed to inform the
US government that the programmes it is funding are responsible for se-
rious human rights violations in many countries. WWF has been working
in the Congo Basin for more than 20 years and supports teams that have
committed violent abuses against Congo's Indigenous Peoples.

The government document heralds unprecedented rules on how
environmental projects can be funded, including:

«  Conservation organisations will no longer receive federal funding
unless they have obtained the Free, Informed and Prior Consent
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(FPIC) of Indigenous Peoples.
The US will no longer fund eco-guards, law enforcement or com-
munity relocation activities, voluntary or not.™

The news came just days after the UN Biodiversity Summit at which
many government leaders supported WWF’'s and WCS's call to estab-
lish protected areas over 30% of the world’s lands by 2030. The revela-
tions contained in the leaked report show how dangerous this would be.
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South Africa
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South Africa’s total population is around 59 million, of which
Indigenous groups are estimated to comprise approximately
1%. Collectively, the various African Indigenous communities in
South Africa are known as Khoe-San, comprising the San and
the Khoikhoi. The main San groups include the tKhomani San
who reside mainly in the Kalahari region, and the Khwe and!Xun
who reside mainly in Platfontein, Kimberley. The Khoikhoi in-
clude the Nama who reside mainly in the Northern Cape Prov-
ince; the Koranna mainly in Kimberley and the Free State prov-
ince; the Griqua in the Western Cape, Eastern Cape, Northern
Cape, Free State and KwaZulu-Natal provinces; and the Cape
Khoekhoe in the Western Cape and Eastern Cape, with growing
pockets in the Gauteng and Free State provinces. In contem-
porary South Africa, Khoikhoi and San communities exhibit a
range of socio-economic and cultural lifestyles and practices.

The socio-political changes brought about by the current
South African regime have created the space for a deconstruc-
tion of the racially-determined apartheid social categories
such as “Coloureds”. Many previously “Coloured” people are
now exercising their right to self-identification and are identify-
ing as San and Khoikhoi. African Indigenous San and Khoikhoi
peoples are not formally recognized in terms of national legis-
lation; however, this is shifting with the pending Traditional and
Khoisan Leadership Act, which will come into force on 1 April
2021. South Africa voted in favour of adopting the UN Declara-
tion on the Rights of Indigenous Peoples but has yet to ratify
ILO Convention No. 169.

s of 13 December 2020, 860,964 COVID-19 cases and 23,276 deaths

had been reported in South Africa.!

The country has since emerged from a devastating second wave of
COVID-19 infections. During December 2020, a new COVID variant was
found in South Africa. Similar to the variant found in the UK, it was found
to be more transmissible than the previous. According to the World
Bank, South Africa is one of the most economically unequal countries
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in the world.? The difference between wealthy and poor in South Africa
has beenincreasing steadily since the end of apartheid in 1994, and this
inequality is closely linked to racial divisions in society.®> South African
communities continue to struggle with food insecurity, rights to re-
sources, employment, landlessness and corruption, greatly impacting
on their quality of life.

Amidst these realities, both the UN Special Rapporteur on the
rights of indigenous peoples’ Mission Report to South Africa (2005) and
the South African Human Rights Commission (2018) confirmed that
the Khoikhoi and San communities are disproportionately affected by
these struggles. Like other fellow disadvantaged communities in South
Africa, they continue to bear the double marginalization of being unable
to access their human rights. Access to COVID relief measures similarly
remains a structural barrier that these communities continue to face as
a result of not being formally recognized. The particular nature of their
concerns amidst the COVID crisis was exacerbated due to the tourism
industry closing down, food insecurity, joblessness, criminal prosecu-
tions for hunting their wildlife, amongst other things.“

COVID-19 and criminal charges against Kalahari
San elders

Some of the San community members of the Southern Kalahari who
form part of the tKhomani San Communal Property Association are
currently facing criminal charges for allegedly hunting their wildlife to
address hunger challenges.® Given the tKhomani San's relative dis-
tance to economic centres, the community was severely impacted by
the hard COVID-19 lockdown in South Africa (Level 5) whereby access
to food and other essential supplies became increasingly difficult. Only
small retail outlets are within reasonable proximity of the communi-
ty and, with the outlets’ price inflation due to the market stress of the
lockdown, basic food items became unaffordable for the community.
The community’s struggle to access basic needs during this time was
further exacerbated by precarious work circumstances and loss of in-
come. Much of the tKhomani San community depend on tourism for
livelihood purposes, an industry that has been severely and negatively
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impacted since the onset of COVID-19.¢

The Khomani San community successfully claimed their land back
as part of South Africa’s land restitution process. They comprise some
1,500 San community members managing 38,000 hectares of land.

The tKhomani San'’s elder and traditional leader is Petrus Vaalbooi,
whose family holds a proud history and lineage of fighting for their com-
munity’s Indigenous rights. He is currently one of the defendants facing
these criminal charges.’

As the San youth lvan Vaalbooi reported, the current situation in
the Southern Kalahari is continuing to deteriorate, with members in-
creasingly struggling to access clean drinking water, proper nutrition,
better health services and access to legal representation. The com-
munity members believe they are the lawful owners of their customary
resources and thus well within their rights to hunt for their subsistence
needs. The criminal case is ongoing.

Traditional & Khoisan Leadership Act: President
signs commencement date for Act

On 2 December 2020, the South African Parliament announced that
President Cyril Ramaphosa had signed the Traditional and Khoi-San
Leadership Bill (TKLA) into law. Among other things, the Act grants al-
ready recognized traditional leaders the power to make decisions on
communal land such as signing deals with investment companies - in
some cases without the consent of those whose land rights are directly
affected. This Act amalgamates these communal land communities’
rights frameworks with the recognition of the Khoikhoi and San into this
legislation called the Traditional and Khoisan Leadership Act. This her-
alds a new moment for the Khoikhoi and San as self-identifying African
Indigenous communities. The President signing this legislation into law
is ending a more than 20-year-long journey for the Khoikhoi and San
communities to be included in the formal traditional leadership and
governance system in South Africa. This recognition will, for the first
time, ensure that their collective and cultural existence is formally rec-
ognized. It will also aid their access to justice as communities who have
so far been formally left outside of the South African rule of law as it per-
tains to their cultural recognition, customary communities, Indigenous
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languages and ancestral lands. The commencement date for this Act
will be from 01 April 2021. The commencement of this law will, for the
first time, give these communities formal representation at the differ-
ent levels of government and some form of access to justice.®

Rooibos benefit-sharing and COVID-19

Following nine years of negotiations, a landmark benefit-sharing agree-
ment was launched in South Africa between the Khoikhoi and San, and
the South African Rooibos industry in 2019.°

The agreement recognizes the Khoikhoi and San peoples as the
traditional knowledge holders of the uses of the indigenous Rooibos
plant. The agreement forms the basis on which the Khoikhoi and San
communities of South Africa will have access to a percentage of the
profits from the marketing of Rooibos by the South African Rooibos in-
dustry.

The first levy payment by the Rooibos industry was due and paya-
ble to the Khoikhoi and San communities during June 2020. However,
aside from governmental administrative delays, the Rooibos industry
reported that COVID-19 had also affected their farming. This resulted
in the first ever Rooibos levy not being paid out to the South African Bi-
odiversity Fund. The Biodiversity Fund should, in turn, pay the levy over
to the two groups. The Khoikhoi and San communities in the meantime
have formed their respective community trusts in order to distribute the
projected benefits to the communities once the levy is received.”

Land reform = Khoikhoi & San’s redress?

South Africa continues to grapple with land reform, a process which
aims to bring justice, restore dignity and foster equity after systemic
land dispossession under apartheid formalized unequal land distribu-
tion based on racial discrimination. The three components of this broad
effort include: (i) land restitution to return land to victims of disposses-
sion; (ii) redistribution, which redresses inequality of land holdings to
fulfil societal land needs; and, finally, (iii) land tenure reform to better
secure and protect contemporary land rights. Given both the impor-
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tance as well as delayed implementation of land reform, in 2018 the
South African government approved a report endorsing a constitution-
al amendment to Section 25 of the Constitution that would allow the
expropriation of land without compensation and accelerate the land
reform process. The Presidential Advisory Panel appointed to guide and
give recommendations on this process, however, is not representative
of Khoikhoi and San communities. In the Advisory Panel's 2019 output
report, there was therefore little and unclear reference with regard to
guiding the implementation of a plan that would meaningfully include
and accommodate the needs of the Khoikhoi and San in the process
of land reform. In this way, once again, the Khoikhoi and San are being
disregarded in contemporary development initiatives to redress land
dispossession and historical violence.

Despite the multitudinous layers of the Khoikhoi and San’'s con-
nection to their ancestral lands as the first peoples, they are limited
in land restitution claims. As per Land Restitution Act 22 of 1994, only
claims of land lost due to racially discriminatory apartheid legislation
post-1913 is permissible. However, the Khoikhoi and San lost the vast
majority of their land during the colonial era beginning in 1652. In this
way, the Advisory Panel concurred that, as it stands, the Act “will not
and has not delivered substantive justice for those persons that lost
land long before 19 June 1913.""

The report produced by the Presidential Advisory Panel on Land
Reform in South Africa is a very important report for the country. Ques-
tions do, however, remain on the inclusion of the Khoikhoi and San
Indigenous representation on this panel. The unique historical and
structural particularities of the Khoikhoi and San communities’ land
concerns were not properly represented in the report. It is also unclear
what will be the direction and measures to help address their land con-
cerns practically going forward. The communities are yet to understand
the process following the production of this report, as was stated by one
of the National Khoisan council members, Prof. Stanley Petersen.
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Tanzania is estimated to have a total of 125-130 ethnic groups,
falling mainly into the four categories of Bantu, Cushite, Ni-
lo-Hamite and San. While there may be more ethnic groups
that identify themselves as Indigenous Peoples, four groups
have been organising themselves and their struggles around
the concept and movement of Indigenous Peoples. The four
groups are the hunter-gatherer Akie and Hadzabe, and the
pastoralist Barabaig and Maasai. Although accurate figures
are hard to determine, since ethnic groups are not included in
the population census, population estimates' put the Maasai in
Tanzania at 430,000, the Datoga group to which the Barabaig
belongs at 87978, the Hadzabe at 1,000? and the Akie at 5,268.
While the livelihoods of these groups are diverse, they all share
a strong attachment to the land, distinct identities, vulnerabil-
ity and marginalisation. They also experience similar problems
in relation to land tenure insecurity, poverty and inadequate po-
litical representation.

Tanzania voted in favour of the UN Declaration on the
Rights of Indigenous Peoples (UNDRIP) in 2007 but does not
recognise the existence of any Indigenous Peoples in the coun-
try and there is no specific national policy or legislation on In-
digenous Peoples per se. On the contrary, a number of policies,
strategies and programmes that do not reflect the interests of
the Indigenous Peoples in terms of access to land and natural
resources, basic social services and justice are continuously
being developed, resulting in a deteriorating and increasingly
hostile political environment for both pastoralists and hunt-
er-gatherers.

Loliondo case at the East African Court of Justice
(EACJ)

oliondo Division in Ngorongoro District, Arusha Region in northern
Tanzania is one of the areas that has suffered numerous evictions
and human right violations due to its wealth of natural resourc-
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es. The area borders Serengeti National Park to the west, Ngorongoro
Conservation Area to the south, Kenya to the north and Longido District
to the east. Its geographical location provides abundant subsurface
streams, open grasslands, palatable acacia and lavish mineral licks,
which attract varied wildlife populations all year round.

The wildlife resources of Loliondo and its proximity to Serengeti
National Park attract big hunting and photographic tourism businesses
and companies. Serious conflicts started when one hunting company
(Ortello Business Corporation) was awarded a hunting concession by
the government in 1991. Local Indigenous Maasai people were initially
evicted in 2009, regardless of their legal proof of ownership to the land
and, since then, a series of human rights violations have been reported,
including destruction of property, beating and harassment of the Indig-
enous Maasai people.

Following another forceful eviction in mid-2017, four Village Coun-
cils (Ololosokwan, Oloirien, Kirtalo and Arash) filed a suit in the East
African Court of Justice in Arusha, (Reference No. 10 of 2017) seeking
orders for a permanent halt to the evictions, arrests, prosecutions and
destruction of their properties as well as reparations. The applicants al-
lege that the government’s acts, orders and decisions are in violation
of Articles 6(d) and 7(2) of the Treaty for the Establishment of the East
African Community, as well as the Constitution of the United Republic
of Tanzania and the Village Land Act of 1999.

As part of the East African Court Justice directive, the conflict-
ing parties were required to provide evidence of the violation of human
rights, the locations of the destroyed pastoralists’ homesteads at the
time of eviction and legal proof of ownership of their land.

Since its filing in 2017 and as of the submission of evidence in
2020, the case had survived different legal and political challenges and
hurdles, including numerous preliminary objections by the defendants
(the government), threats towards the Indigenous people's witness-
es, difficulty in reaching the area, threats towards civil society actors
who were supporting the case, intimidation of the local village leaders,
threats towards the expert witness, language barriers due to low levels
of formal education among Indigenous Peoples and, recently, the COV-
ID-19 pandemic which made it difficult for submissions to take place
physically and resulted in technical communication problems. All this
slowed down the final determination of the case.
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One of the most challenging issues encountered in relation to the
case in 2020 was the fact that in 2019 the Indigenous Peoples engaged
a GIS expert to prove that the settlements that were burned down in
2017 were within the village lands and not inside the Serengeti National
Park. At great cost, the Indigenous people hired an expert who conduct-
ed a study on the geographical positions of the destroyed pastoralist
homesteads in the four villages of Ololosokwan, Kirtalo, Oloirien and
Arash.

The report was filed in court in October 2019 but, unfortunately, the
expert was threatened and could therefore not appear to defend the re-
port in March 2020 when he was summoned by the court. This caused
a serious setback and delay to the case. However, another expert from
outside the country was engaged in May 2020 and managed to submit
the expert report, which was admitted by the court in November 2020.

On 10 July 2020, the government also submitted its evidence in
the form of maps provided by their expert. Despites the challenges, the
main case is now at the final stage as each party has already brought
its evidence and witnesses, and the case is closed for final submissions
with the following timelines: applicants to file their Written Submis-
sions-in-Chief on 31 December 2020, Respondent to file their Written
Submissions-in-Response on 15 February 2021 and, finally, on 2 March
2021, the applicants will file their Written Submissions-in-Rejoinder.
The final decision in this important and long-standing case is awaited
within the first quarter of 2021.

Some of the important milestones for the case in 2020 were that,
for the first time, three senior government officials were forced to testi-
fy in court with cross-examination by lawyers representing Indigenous
Peoples. The court also issued a ruling restraining and prohibiting the
respondent from evicting the Indigenous people, confiscating their live-
stock, burning their homes and beating them. And, lastly, the two most
recent court hearings were livestreamed on the court website, the first
time this happened.

Ngorongoro Conservation Area and threats of
eviction of Indigenous Peoples

The fate of the Maasai, Barabaig and Hadza hunter-gatherers living in
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the world famous Ngorongoro Conservation Area (NCA) in Northern Tan-
zania remains uncertain. The Ngorongoro Conservation Area Authority
(hereinafter NCAA) has been expressing concerns at the deterioration
in the area. In December 2019, the NCAA paid editors and journalists to
meet in a workshop in Ngorongoro. The Ngorongoro Conservator stirred
up a sense of urgency about the imminent threat towards the NCA,
which he said was being caused by the greatly increased human and
livestock populations. The state-owned newspaper, Daily News, pub-
lished a seriously misleading story on 29 December 2020. The lead arti-
cle was captioned, “Ngorongoro at tipping point as populations soars."*
The article claimed that more than 100,000 pastoralists were living
within the Ngorongoro Crater; however, in reality not a single pastoralist
lives in the crater. Jamhuri, a weekly newspaper, which has also advo-
cated for the eviction of pastoralists in other parts of the country, pub-
lished negative and gravely biased articles on 5 and 12 January 2021
calling for the eviction of the Maasai.

Different events preceded this negative publicity, including the De-
cember 2016 visit of the Prime Minister of the United Republic of Tan-
zania to Ngorongoro.® Following the visit, livestock were banned from
entering various areas within the NCA, including the Ngorongoro Crater,
Olmoti Valley, Embakaai Valley, Lake Ndutu, Masek and the Northern
Forest Reserve, which are all critical for livestock.

Other related and important issues are the development of a new
Ngorongoro General Management Plan, which commenced in August
2017; an amendment to the law on the NCA, which was initiated in 2018;
and a Task Force formed by the Permanent Secretary of the Ministry of
Natural Resources and Tourism in 2018 to review the Multiple Land-Use
Model of the NCA and recommend management options.® These pro-
cesses continued throughout 2020 with no or inadequate representa-
tion of the Indigenous inhabitants.

Indigenous residents complained in 2020 of being side-lined in all
three processes. Three hand-picked community members were added
to the Task Force and then dropped again instantly without attending
any Task Force meetings. At a meeting held in Dodoma in April 2020,
the residents again complained about the one-sided composition of
the Task Force. In the same month of April, four hand-picked commu-
nity members were thereafter added. Soon after, however, they were
given unfavourable terms of reference. One condition in these was that
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the four community representatives could not consult with or involve
the NCA residents. Another was that residents who had opinions about
the Multiple Land-Use Plan should submit these in writing to the Task
Force in Arusha and that no community meetings would be held. In pro-
test, the Ngorongoro Pastoralists Council withdrew the four community
members from the Task Force after that same month, having been told
they would not have the right to consult the community.

In July 2020, it was announced that the Task Force (without any
representation of Indigenous Peoples) had submitted its report to the
government. The report made unsubstantiated allegations, including of
a human and livestock population explosion in Ngorongoro.

One of the suggestions advanced by the Task Force was to evict
73,000 pastoralists from the NCA. In addition, it has been suggested
that NCA should be enlarged from its current 8,100 km? to over 12,000
km?. To accomplish this, it is proposed to incorporate land from Lolion-
do Division and from Longido and Monduli Districts into the NCA. This
will result in further threats to pastoralists from Loliondo, Longido and
Monduli because they will be subjected to the very strict and limiting
regulations of the NCA. The outbreak of the COVID-19 pandemic and the
general elections in Tanzania did, however, slow down the impending
eviction for much of 2020.

The Engaruka Soda Ash Project and threats of loss
of land

In 2014, through the National Development Cooperation (NDC), the
Government of the United Republic of Tanzania conducted exploratory
works that discovered a total of 4.7 trillion tonnes of brine in the En-
garuka Basin, which is a shallow depression in the Rift Valley. This dis-
covery threatens to alienate the land of the Indigenous Peoples living
in the Engaruka Basin, and Maasai pastoralists from the four affected
villages have been protesting against the expropriation and alienation
of 25,000 hectares of their prime grasslands since 2014.7

In June 2020, the NDC published the Scoping Report and Terms of
Reference for the establishment of a Soda Ash Project aimed at extract-
ing the brine® and it has commissioned Tanzania Industrial Research
and Development Organization (TIRDO) to conduct an assessment of
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the project. This is the first time that the NDC has sought consultation
with Indigenous Peoples.

On 20 July 2020, TIRDO visited the Indigenous Peoples’ umbrella
organization, PINGO's Forum,? in Arusha to discuss the project. From
the visit, it was apparent Indigenous Peoples had not been consulted
since the very design of the project in 2014.

From 10 tol4 August 2020, PINGOs Forum conducted a fact-find-
ing mission to Engaruka Basin and produced a report based on an anal-
ysis of the project and interviews with the Indigenous Peoples living in
Engaruka.’® The report" stated that the proposed project was seen by
the government as important to the economic development of Tanza-
nia and that the government believes that it will have a positive eco-
nomic effect on Tanga Port activities, the Tanga to Arusha railway and
job creation, among others. However, the report also found that the
villages in the basin are experiencing pressure on natural resources
from ongoing changes in land use, and that the Soda Ash Project is a
potential threat to the survival of the Maasai people and their wildlife.
Furthermore, the report found that the project could potentially result
in pollution from the boilers and from emissions and that sound and air
pollutions could affect areas as far away as Ngorongoro Conservation
Area and Serengeti National Park.

COVID-19 and Indigenous Peoples

When the COVID-19 pandemic hit, Indigenous Peoples in Tanzania were
- like people the world over — shocked and so they turned to their own
traditional ways of dealing with the pandemic.

Being the institutions focused on the interests of the Indigenous
people, civil society organizations (CSOs) took initiatives to develop
COVID-19 projects aimed at helping the government to mitigate the im-
pact of COVID-19 on Indigenous Peoples in Tanzania through informa-
tion provision on the spread, transmission and prevention of the virus
and distribution of personal protective equipment (PPE). Information
was provided through the local radio, TV, and the distribution of fliers,
addressing information gaps and raising awareness. The implemen-
tation of the activities took into consideration distancing and followed
all WHO's directives, including wearing masks, keeping distances and
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conducting regular handwashing. CSO assistance was also directed at
supporting access to PPE for health workers (especially rescue teams
formed to deal with the pandemic), public servants working in public
offices where Indigenous Peoples obtain services, health centres, dis-
pensaries and district hospitals.

These efforts were made until the government stopped reporting
and updating data on cases of COVID-19. From April 2020 on, when the
government’s updated stopped, Indigenous people continued making
personal efforts to protect themselves from the virus. They continued to
use traditional medicine to increase theirimmunity and treat the symp-
toms of any respiratory-related disease.

There is no documented evidence of Indigenous people dying of
the coronavirus although many people have fallen sick with similar
symptom to COVID-19. Available information shows that those who
contracted the disease have recovered and they are taking precautions
to continue their businesses.

Just like other communities, Indigenous Peoples felt the effects of
the pandemic socially, culturally, politically and economically. The pan-
demic has limited interaction within the communities and people have
stopped interacting in the ways they were used to. The livestock mar-
kets have been seriously affected and this affects the economic capac-
ities of Indigenous people. The full effect and impact of COVID-19 may
not be immediately clear but it is likely to be considerable.

The major challenge now is how Indigenous people can cope and
adapt to living with the pandemic since the virus keeps mutating, mak-
ing it difficult to deal with. Indigenous people are also facing difficulty
in accessing vaccinations, both in terms of their high cost and a lack of
accessibility. Measures are needed to help Indigenous people access
coronavirus vaccinations at a lower cost and with increased possibili-
ties of access. Lastly, the Tanzania government’s stance of ignoring the
existence of the virus and discouraging any interventions to address
the pandemic remains a serious threat to all of the country’s citizens.
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Tunisia
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As elsewhere in North Africa, the Indigenous population of Tu-
nisia is formed of the Amazigh. There are no official statistics
on their number in the country but Amazigh associations esti-
mate there to be around 1 million Tamazight (the Amazigh lan-
guage) speakers, accounting for some 10% of the total popula-
tion. Tunisia is the country in which the Amazigh have suffered
the greatest forced Arabisation. This explains the low propor-
tion of Tamazight speakers in the country. There are, however,
increasing numbers of Tunisians who, despite no longer being
able to speak Tamazight, still consider themselves Amazigh
rather than Arab.

The Amazigh of Tunisia are spread throughout all of the
country’s regions, from Azemour and Sejnane in the north to
Tittawin (Tataouine) in the south, passing through El-Kef, Tha-
la, Siliana, Gafsa, Gabes, Djerba and Tozeur. As elsewhere in
North Africa, many of Tunisia’s Amazigh have left their moun-
tains and deserts to seek work in the cities and abroad. There
are thus a large number of Amazigh in Tunis, where they live
in the city’'s different neighbourhoods, particularly the old town
(Medina), working primarily in skilled crafts and petty trade. The
Indigenous Amazigh population can be distinguished not only
by their language but also by their culture (traditional dress,
music, cooking and Ibadite religion practised by the Amazigh
of Djerba).

Since the 2011 “revolution”, numerous Amazigh cultural
associations have emerged with the aim of achieving recogni-
tion and use of the Amazigh language and culture. The Tunisian
state does not, however, recognise the existence of the coun-
try’'s Amazigh population. Parliament adopted a new Constitu-
tion in 2014 that totally obscures the country’s Amazigh (his-
torical, cultural and linguistic) dimensions. In its recitals, the
text refers to the Tunisians’ sources of “Arab and Muslim identi-
ty"” and expressly affirms Tunisia’s membership of the “culture
and civilisation of the Arab and Muslim nation”. It commits the
state to working to strengthen “the Maghreb union as a stage
towards achieving Arab unity [...]". Article 1 goes on to reaffirm
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that “Tunisia is a free state, [...], Islam is its religion, Arabic its
language” while Article 5 confirms that “the Tunisian Republic
forms part of the Arab Maghreb”. For the Tunisian state, there-
fore, the Amazigh do not exist in this country.

On an international level, Tunisia has ratified the main in-
ternational standards and voted in favour of the UN Declaration
on the Rights of Indigenous Peoples in 2007. These internation-
al texts remain unknown to the vast majority of citizens and
legal professionals, however, and are not applied in domestic
courts.

Amazigh denial ever present

he primary and most striking expression of Amazigh denial can

be seen in the 2014 Tunisian Constitution, which contains no ref-

erence whatsoever to the existence of the Indigenous Amazigh
community and makes no mention of this people's history, culture
or language. Unfortunately, there is no indication that this is likely to
change in the near future. Quite the opposite, many political, academ-
ic and media actors publicly state that “there is no Amazigh issue in
Tunisia” and that “almost no-one claims to be Amazigh” or that “the
Amazigh issue is external to Tunisia”.

Organic Law No. 2018-50 of 23 October 2018 on the elimination
of all forms of racial discrimination was interpreted by government and
non-government actors alike as a law intended primarily to protect mi-
grants from other African lands and not the Amazigh. These latter are
seen as Tunisians like the rest of the population, i.e., “Arabs and Mus-
lims"” who cannot therefore suffer any discrimination based on race,
colour, descent, national or ethnic origin or indeed any other form of
racial discrimination.

Amazigh citizens and associations are not only afraid to contradict
this dominant discourse but also face great difficulties in getting their
voices heard. The mass media, both public and private, are closed to
them and they fear stigmatisation, insults and threats on social media,
along with reprisals in their daily lives.
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Even when suffering the denial of their identity and discrimination,
the Amazigh of Tunisia consequently do not dare to publicly raise their
grievances and suffering. And the dominant Arab-Islamic society (both
state and civil society) relies on this “forced silence” to assert that there
is no "Amazigh problem" in Tunisia, or even Amazigh in the country.

Nonetheless, against a general backdrop of hostility to the funda-
mental rights of the Amazigh, the government did finally agree to the
Amazigh associations’ request to abolish Circular No. 85 of 12/12/1965
banning parents from giving non-Arabic first names to their new-borns.
On 16 July 2020, the Minister for Local Affairs sent an official letter to all
mayors justifying the government’s decision by the fact that they were
obliged to respect Tunisia's international commitments to freedoms
and humanrights. In fact, the Tunisian government has previously been
called to order on this subject, most notably in 2009 by the Committee
on the Rights of the Child, and in 2016 by the Committee on Econom-
ic, Social and Cultural Rights. In addition, Tunisia was due to submit its
periodic report to the Committee on the Rights of the Child under the
International Convention on the Rights of the Child in 2020 and it is like-
ly the government was hoping to be able to announce this good news
at that time. Due to the COVID-19 pandemic, however, the committee's
session was postponed to May 2021

This government letter does not solve everything, however. Many
Islamist and Arab nationalist mayors have publicly stated that they
will continue to refuse to register non-Arab names. Parents wishing to
choose an Amazigh first name for their child will therefore have to resort
to the courts. But how many will? For Mohsen Esseket, President of the
Tamagit Association for Amazigh Rights, Freedoms and Culture, “It is
difficult to take such a step, it is discouraging for parents.”?

Ongoing discrimination

Amazigh who, despite the above, do dare to show or promote their lan-
guage or culture are subject to intimidation and threats. The owner of a
store in Nabeul who displayed his shop sign in three languages: Arabic,
French and Tamazight was ordered by the police and the governor to
remove the Amazigh script under threat of prosecution and a tax audit.
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The Anti-Discrimination Points (PAD)® report that: “High school
students have been transferred to different schools far from their
homes for talking to each other in Tamazight in the school yard"*

In March 2020, the Central Bank of Tunisia issued a new banknote
paying tribute to the Amazigh potters and pottery of Sejnane, listed by
UNESCO as Intangible Cultural Heritage of Humanity in 2018. However,
the banknote uses the term “Berber” instead of “Amazigh”, which trans-
lates into Arabic as "barbaria”, clearly implying the word “barbarian” in
its Arabic pronunciation. The Amazigh associations protested at this
stigmatisation and offence and demanded (unsuccessfully) that the
bank note be withdrawn and replaced with another correctly phrased.®

Amazigh cultural activities

For the first time, the Amazigh New Year or Yennayer, which falls on 12
January each year, was celebrated by Amazigh associations, in some
areas with the support of the local authorities.® Programmes involving
lectures on Amazigh history and heritage, musical performances, and
exhibitions of Amazigh arts and crafts were organised in Tunis, Gabes,
Tamezret, Azemour, Sidi-Daoud, Azoghrane and Kélibia.

Several newspapers also took the opportunity to publish articles
on the Amazigh, lifting a veil on this hitherto hidden Indigenous culture.”

The resurgence of Amazigh culture in Tunisia echoes the Amazigh
cultural revival that is taking place in other countries of Tamazgha
(North Africa) and meets a real need of the Amazigh to live and bring to
life their ancestral culture, making it visible and sharing it. And yet the
government and some Tunisians from the national Arabist and Islamist
movement reject any expression of the Amazigh identity, accusing it
of being the bearer of “division”® of the Tunisian nation, founded — they
say — solely on an Arab-Islamic identity.

Tunisia’s Amazigh in the context of COVID-19

From the outset of the COVID-19 pandemic, several international bodies
(FAO, WHO, the Special Rapporteur on the rights of Indigenous Peoples,
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the UN Expert Mechanism on the Rights of Indigenous Peoples, the UN
Permanent Forum on Indigenous Issues)’ called on states to ensure
that Indigenous Peoples and their territories were protected and to pro-
vide them with timely and accurate information on all aspects of the
pandemic, in their own languages and in culturally appropriate forms.

No specific measures were taken to protect Amazigh popula-
tions in Tunisia. On the contrary, it was during the pandemic that water
stoppages became more frequent, especially in the southern territo-
ries inhabited by the Amazigh. Nor was information on the COVID-19
pandemic and the measures implemented to combat the coronavirus
translated into or disseminated in the Amazigh language. And protec-
tive equipment (masks, sanitisers, etc.) arrived very late in the Amazigh
territories of the hinterland. The communities had to fend for them-
selves to obtain information and introduce a lockdown in order to limit
the spread of the virus.

The absence of public services in the Amazigh territories is a
consequence of the State's abandonment of these territories, as it
considers them of no economic interest and therefore “useless”. This
marginalisation of the Amazigh regions was noted in the Conclud-
ing Observations of the Committee on Economic, Social and Cultural
Rights at its 59th session in September 2016 (E/C12/TUN/CO/3).
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Indigenous Peoples in Uganda include former hunter-gatherer
communities, such as the Benet and the Batwa. They also in-
clude minority groups such as the Ik and the Karamojong and
Basongora pastoralists who are not recognized specifically as
Indigenous Peoples by the government.

The Benet, who number slightly over 8,500, live in the
north-eastern part of Uganda. The 6,700 or so Batwa live pri-
marily in the south-western region and were dispossessed of
their ancestral land when Bwindi and Mgahinga forests were
gazetted as national parks in 1991." The Ik number some 13,939
and live on the edge of the Karamoja/Turkana region along the
Uganda/Kenya border. The Karamojong people — whose econo-
my is traditionally based on livestock - live in the north-east of
the country (mainly drylands) and had an estimated population
of 1,094,100% according to a mid-2018 estimate by the Uganda
Bureau of Statistics. The Basongora number 15,897 and are a
cattle-herding community living in the lowlands adjacent to Mt.
Rwenzori in Western Uganda.

All these communities have a common experience of
state-induced landlessness and historical injustices caused
by the creation of conservation areas in Uganda. They have ex-
perienced various human rights violations, including continued
forced evictions and/or exclusions from ancestral lands without
community consultation, consent or adequate (or any) com-
pensation. Other violations include violence and destruction of
homes and property, including livestock; denial of their means
of subsistence and of their cultural and religious life through
their exclusion from ancestral lands and natural resources. All
these violations have resulted in their continued impoverish-
ment, social and political exploitation and marginalization.

The 1995 Constitution offers no express protection for In-
digenous Peoples but Article 32 places a mandatory duty on
the state to take affirmative action in favour of groups that have
been historically disadvantaged and discriminated against. This
provision, which was initially designed and envisaged to deal
with the historical disadvantages of children, people with disa-



PART 1- Region and country reports — Uganda 157

bilities and women, is the basic legal source of affirmative action
in favour of Indigenous Peoples in Uganda.® The Land Act of 1998
and the National Environment Statute of 1995 protect customary
interests in land and traditional uses of forests. However, these
laws also authorize the government to exclude human activities
in any forest area by declaring it a protected area, thus nullifying
the customary land rights of Indigenous Peoples.”

Uganda has never ratified ILO Convention No. 169, which
guarantees the rights of Indigenous and tribal peoples in inde-
pendent states and it was absent in the voting on the UN Dec-
laration on the Rights of Indigenous Peoples (UNDRIP) in 2007.

Legislation, policies and programmes

here have been no major changes in legislation related to Indig-

enous communities in Uganda. On the contrary, repressive laws

still restrict them from accessing their ancestral lands. There
continues to be limited media coverage of issues affecting them and
repression has continued to take place in all Indigenous communities
in Uganda.

There is, however, a notable realization on the part of government
of the importance of understanding possible roles that Indigenous
Peoples can play in putting climate-friendly programmes in place. For
instance, the local district governments have been advocating for tar-
geting the Benet Indigenous community in programmes on restoration
of the forest cover through distributions of tree seedlings. This is meant
to supplement conservation efforts and the Ministry of Lands recently
launched a pilot project in Benet community on soil protection, training
communities in how to use modern farming methods as well as digging
trenches to reduce soil erosion along riverbanks.

The Ministry of Gender, Labour and Social Development organ-
ized regional consultation meetings with Indigenous people across the
country between October and November. This was part of the process
of finalizing the draft National Affirmative Action Programme for Indig-
enous People in Uganda (NAAPIPU), headed by the same ministry in
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which 10 Indigenous Peoples’ representatives are supposed to repre-
sent the Indigenous communities at the National Indigenous Peoples
Reference Committee (NIPRC). Through financial and technical support
from the United Nations Department of Economic and Social Affairs,
Indigenous people were able to organize national, regional and local
consultations with stakeholders on shaping the NAAPIPU.

Benet issues

The Benet community in Kween district and their local district coun-
cil drafted and presented a petition to the President during his visit to
Sebei sub-region on 25 November 2020. The petition raised issues re-
lated to resettlement of the landless Benet families, access to resourc-
es/controlled grazing, representation through the creation of a Mosop
constituency, recognition as a tribe called Mosopishek, and sports de-
velopment. The Benet lobby group organization spearheaded a joint lo-
cal influencing and engagement effort, which brought the Sebei local
district leadership to seek a way forward on the Benet land question.
One immediate resulting agreement was that since protected areas
and land are governed by the central government, there is an urgent
need to request that said central government convene a national en-
gagement on these issues. This proposed engagement eventually took
place in Kampala and was attended by representatives from the Minis-
try of Gender, Labour and Social Development, the Uganda Wildlife Au-
thority, the Ministry of Lands, Housing and Urban Development and the
Equal Opportunities Commission.

The Indigenous Benet women and youth have taken progressive in-
itiatives to demand their rights by organizing peaceful demonstrations
against the massive human rights violations, especially the shootings
of their Indigenous children in July and October by park rangers, which
led to the death of two children — Kamakete Moses and Kiplimo Clin-
ton — who were found grazing their animals in a protected area. Benet
women and youth have also protested against the heavy fines levied on
cattle grazing in the Mount Elgon National Park, and they have been in-
volved in awareness rising programmes via radio talk shows on relevant
land and human rights issues affecting the Benet community.
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Batwa issues

The COVID-19 pandemic in 2020 and subsequent lockdown seriously af-
fected the Batwa people. They could neither access food nor offer casual
labour services (which much of their meagre income depends upon)
since almost everything was closed down. Tourism activities in nation-
al parks came to a standstill, and this seriously affected the income of
many Batwa people who normally work as porters, guides and dancers.

Human rights violations have continued to take place towards the
Batwa people and, due to the COVID-19 lockdown, it was sometimes
hard to report these issues due to the closure of offices and limited
public transport. Some violations therefore went unaddressed while
others were solved amicably. Such cases dealt, among others, with is-
sues of sexual assaults and land grabbing.

Despite all the challenges faced by COVID-19 and the lockdown,
the Batwa people sought to adjust to the reality and find ways of sur-
viving. This included engaging more in farming activities and opening
up small-scale businesses such as sugarcane or charcoal selling. They
kept together and comforted each other as most family members were
at home due to the lockdown. Batwa people were also supported by
their donors who provided essential supplies such as food and soap and
they continued paying salaries to the staff of the Batwa organization
UOBDU to enable them to continue their work from their homes.

The biggest achievement for the Batwa people in 2020 was that
their court case against the Government of Uganda for the loss of their
land rights — for which they have been fighting for more than eight years
now - was finally heard on 20 August 2020 and the judgment is pending.

The Batwa struggle for their land rights is still continuing despite
COVID-19 and the upcoming elections in Uganda and the community
is determined to work hand in hand with their organization UOBDU and
their partners to reclaim their land rights.

Basongora issues

One of the longest standing desires of the entire Basongora community
is to be granted a district in which political representation and cultur-
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al identity would be a reality, accompanied by effective service deliv-
ery, security as well as economic empowerment. The community had
hopes that such district status might be granted in early 2020 but, with
the outbreak of COVID-19, there was silence on the issue leading to a
loss of hope. Two members of the Basongora community petitioned the
Speaker of Parliament over the issue but she noted that the issue need-
ed to be looked into politically.®

Meanwhile, the majority Bakonzo people are continuing to fight the
Basongora attempts, making it difficult for the Basongora to have their
own district in which they can make majority decisions. Most Bakon-
z0 propose boundaries that will further marginalize the Basongora by
dividing them into smaller units that would make it even harder for Ba-
songora to garner a simple majority vote.®

Some of the promising aspects of 2020, however, are that five
(one being a woman) members of the Basongora community started
campaigning for the district council representative seats and chanc-
es are they will be successful during the January 2021 elections, which
will significantly improve the direction of district council resolutions re-
garding the Basongora community.

The situation of the Karamojong people

The security situation in North Karamoja remained fragile in 2020 with
violent raids on livestock committed by the formerly conflicting com-
munities of Dodoth, Jie and Turkana. These raids have destabilized the
relative peace in the region and caused communities who had em-
barked on farming production to flee from fertile areas such as Lolelia
and Sangar sub-counties. The security situation in Karamoja region
deteriorated at the start of 2020 as a result of the rearmament of the
Karamojong youth with weapons from the Turkana people in Kenya and
the Toposa people of South Sudan. This led to an increase in livestock
thefts and raiding was noted across the sub-counties coupled with kill-
ings during the raids, all of which led to loss of life and property. There
are community reports that guns are being exchanged for animals, with
two cows per gun from the Turkana (Kenya) and Toposa (South Sudan)
black markets.

During dialogue meetings in November 2020 in Kotido and Moroto
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Districts, the Karamojong pastoralists — especially women and students
—raised issues of the rearmament and the lack of cross border engage-
ment between Uganda and Kenya as a potential trigger for conflict in
the region with the government authorities. A regional programme on
disarmament or arms control is needed to deal with the long-term sup-
ply of weapons in the Karamoja region.

The insecurity became even worse in 2020 due to COVID-19 as
more of the security apparatus was shifted to managing the enforce-
ment of COVID-19 measures. In mid-2020, the Uganda Peoples Defence
Force (UPDF) deployed helicopters to quell the livestock raids and cattle
rustling that had risen during the lockdown. This left scores of animals
and armed warriors dead due to aerial bombing and bullets used in the
process and in the fire exchanged between warriors and security forces.
On Christmas Eve, a pregnant woman was shot dead by the Local De-
fence Unit (LDU) in Kangole Town Council in Napak district.

On 2 May 2020, over, 1,000 head of cattle and goats were raided
in Kololo Kraal in Kaabong Town Council by suspected Karamojong Jie,
and this left two Uganda Peoples Defence Force and Local Defence Unit
soldiers dead in Kaabong.” The Kololo kraal only had oxen to support the
women in cultivating and marketing their crops, and this attack forced
women to protest by marching to the Resident District Commissioner’s
(RDC) office calling for action.?

COVID-19 emergency and pastoralism in Karamoja

The COVID-19 response in Uganda generally — and in Karamoja in par-
ticular — put in place public health measures aimed at reducing the
spread of COVID-19. These included shutting down international air
travel, and campaigns on social distancing and handwashing with
soap and water. Although the measures were intended to be country-
wide, many rural people, including those in Karamoja, are not yet aware
of the recommended measures and have continued living as if it were
business as usual. This indicates that information on public health
measures has not adequately reached rural communities, especially
pastoralists and agro-pastoralists in the manyattas and Kraals (local
settlements). It is thus evident that the communication channels used
were inappropriate and non-responsive to the needs of the pastoralists.
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The COVID-19 Standard Operating Procedures that led to the closure
of most public spaces such as livestock markets also affected house-
hold income, food and nutrition — and reportedly also fuelled insecurity
related to cattle theft and raids across the region. For example, in Kar-
amoja sub-region, the cutting-off of the livestock trade in markets led
to reduced access to income and an increase in cattle raids, theft, loss
of property and lives — actions carried out by bandits from across the
borders and internally within ethnic groups.

Due to the COVID-19 situation, the Ministry of Agriculture, Animal
Industry and Fisheries (MAAIF) declared a quarantine in Karamoja, re-
stricting movement of livestock and livestock products within and
outside the region. This had major implications for the livelihoods of
pastoralist and agro-pastoralist communities as their major source of
income was affected. The communities resorted to undercover selling
of livestock and using violence to fend off any obstacles to the illegal
activity. The prolonged livestock quarantine broke the coping strategies
of the pastoralist and agro-pastoralist communities and increased an-
imosity between people because they could not purchase and sell live-
stock products, thus limiting their access to nutritional diets. The end
result of the livestock quarantine was that it led to malnutrition among
the communities in North Karamoja.

Due to limited access to markets and thus limited access to food
and income, the pastoralist and agro-pastoral communities — includ-
ing women, young children and youth — have become more involved in
deforestation for commercial firewood and charcoal production as a
means to augment household incomes.

The prison break in Moroto district

In early September 2020, over 224 prisoners escaped from the Moroto
prison facility in Moroto municipality of Karamoja sub-region,, most of
whom were former armed gang members. The incident left seven prison-
ers dead. While 16 were captured, by the end of the year an estimated 201
prisoners were still missing.” The break is putting the Karamojong people
atrisk as it is reported that many prisoners escaped with arms. Knowing
that the inmates who broke out of prison were former cattle raiders and
mostly from Kaabong and Kotido Districts, the community feels insecure.
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While the Government of Zimbabwe does not recognise any
specific groups as Indigenous to the country, two peoples
self-identify as such: the Tshwa (Tjwa, Cua) San found in west-
ern Zimbabwe, and the Doma (Vadema, Tembomvura) of Mbire
District in north-central Zimbabwe. Population estimates indi-
cate that there are 2,950 Tshwa and 1,450 Doma in Zimbabwe,
approximately 0.032% of the country’s population of 14,546,314
in 2020. The government uses the term “marginalised commu-
nities” when referring to such groups.

Many of the Tshwa and Doma live below the poverty line
in Zimbabwe and together they comprise some of the poorest
people in the country. Socio-economic data is limited for both
groups, though a survey was done of Tshwa in 2020. Both the
Tshwa and Doma have histories of hunting and gathering and
their households now have diversified economies, including in-
formal agricultural work for other groups, pastoralism, tourism
and small-scale business enterprises. Remittances from rela-
tives and friends both inside and outside the country make up
a small proportion of the total incomes of Tshwa and Doma. As
is the case with other Zimbabweans, some Tshwa and Doma
have emigrated to other countries in search of income-gener-
ating opportunities, employment and greater social security.

The realisation of core human rights in Zimbabwe contin-
ues to be challenging. Zimbabwe is party to the CERD, CRC,
CEDAW, ICCPR and ICESCR. Reporting on these conventions
is largely overdue but there were efforts in 2020 to meet re-
quirements. Zimbabwe also voted for the adoption of the UN-
DRIP in 2007. Zimbabwe has not signed the only international
human rights convention addressing Indigenous Peoples: ILO
Convention 169 on Indigenous and Tribal Peoples of 1989. The
government has indicated its wish to expand its programmes
and service delivery to marginalised commmunities. There are no
specific laws on Indigenous Peoples' rights in Zimbabwe. How-
ever, the “Koisan” language is included in Zimbabwe's 2013 re-
vised Constitution as one of the 16 languages recognised in the
country, and there is some awareness within government of the
need for more information and improved approaches to pover-
ty alleviation and improvement of well-being among minorities
and marginalized communities.
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Serious economic situation exacerbated by COVID-19

izable numbers of Tshwa, Doma and other Zimbabweans were

seriously affected by the continuing decline in the country’s eco-

nomic situation and the coronavirus (SARS-CoV-2) pandemic in
2020."The economy of Zimbabwe was inits worst state since the serious
economic downturn of 2008-2009, with inflation at over 800%.? Much
of the hope that the government of President Emmerson Mnangagwa
would relieve the economic crisis dissipated in 2020 as livelihoods de-
clined, and the abuse of anti-government demonstrators increased.®
Zimbabweans protested against corruption and human rights abuses
using social media in 2020.* Some Tshwa San and Doma communities
are struggling with food insecurity as incomes and employment decline
in the face of the coronavirus pandemic and economic stagnation.® The
national lockdown offered limited opportunities for the informal labour
opportunities that many San communities rely on and, as reported by
the Zimbabwe Human Rights Commission, government outreach dur-
ing the pandemic was delayed or did not materialise.®”’

National parks and World Heritage Sites

An important area of concern for Tshwa and Doma in 2020 was the
interaction between their communities and the Zimbabwe Parks and
Wildlife Management (Zimparks). Arrests of Tshwa in Tsholothso and
Doma in the Zambezi Valley for alleged violations of wildlife laws in-
creased, particularly after the declaration of the COVID-19 lockdown in
Zimbabwe on 24 March 2020. Local people in the Zambezi Valley said
that they were sometimes blamed for taking action against predators
and other wild animals in response to human wildlife conflicts (HWC).8
For ZimParks, the department was having to deal with a reductionin the
number of government wildlife personnel due to financial cutbacks as
a result of COVID-19.7

A survey of Tshwa in Tsholotsho and Bulilimamangwe Districts re-
vealed Tshwa concerns including discrimination, marginalisation, lack
of equitable treatment, poverty, and lower levels of access to social in-
frastructure and services than was the case for other people in Zim-
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babwe.”® One of the issues raised in the interviews was their desire to
have some control over culturally-significant sites that contain rock art
and archaeological remains. They also wanted to have access to World
Heritage Sites such as the Hwange National Park (14,651 km?) and the
Matobo National Park (424 km?) so that they could visit sites they be-
lieve are sacred to them, such as graves and former villages and places
where rituals were practised.

Community programmes

Zimbabwe Tshwa and Doma want to obtain greater benefits from CAMP-
FIRE, the Communal Areas Programme for Indigenous Resources. The
benefits that some 800,000 people in hundreds of communities across
Zimbabwe receive include employment, meat from safari hunting, and
funds for local infrastructure including roads, community centres and
water systems." Some communities maintained that the economic re-
turns from the community-based natural resource management (CBN-
RM) programmes in 2020 were lower than in the past.

Access and rights to land

Both Tshwa and Doma want rights of access to forests in Zimbabwe,
where they can obtain non-timber forest products (NTFPs) such as Mo-
pane worms (Imbrasia belina), and high value timber items such as Zim-
babwe teak (Baikiaea plurija) and Kiaat (Pterocarpus angolensis). Since
many of these forests are in communal areas, they want to have the
opportunity to visit them without being arrested for violating forest pro-
tection laws and to be able to sell products on the commercial market.”?

Organisations such as the Tsoro-o-tso San Development Trust
(TSDT), the Zimbabwe Human Rights Commission (ZHRC) and the
Zimbabwe People’s Land Rights Movement (ZPLRM) are all arguing for
greater security of land tenure for Indigenous and marginalised com-
munities in communal and resettlement areas. A halt to forced evic-
tions in rural areas was a major goal of the ZPLRM throughout the year.”
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San organisation

The Tsoro-o-tso San Development Trust, the only San communi-
ty-based organisation in Zimbabwe, continued its efforts to advocate
for the rights and well-being of Tshwa communities in 2020. Some of
TSDT's activities included the provision of information to San and other
communities on strategies to prevent the spread of coronavirus, as-
sisting children and youth in education, carrying out leadership train-
ing with a Council of Elders and others, promoting the learning and use
of the Tjwao language, sponsoring youth performing arts programmes
involving drama, dance and music, and working with communities to
address issues of climate change.

Education

Primary and secondary education efforts for San and Doma children
and youth were an important focus of concern in 2020. Surveys re-
vealed that Tshwa faced constraints in terms of access to education in
Tsholotsho.™ The closure of schools in March 2020 due to the corona-
virus pandemic resulted in children not being able to get the face-to-
face education they required, and many Tshwa children ended up either
working for their parents or other people or roaming the land search-
ing for food and medicinal plants.’ Tsoro-o-tso San Development Trust
continued to provide support to two Early Child Development (ECD)
centres in Wards 7 and 8 in Tsholotsho. Discussions with these centres
and other schools in Tsholotsho and Bulilimamangwe revealed that the
students were in need of curricular materials, notebooks, pencils and
other supplies.” Work continued on the development of a Tshwa lan-
guage dictionary and grammar in 2020 with assistance from Zimba-
bwean and international linguists.™

The First Lady of Zimbabwe, Auxillia Mnangagwa, continued to
provide some support for education, health and livelihoods to San and
Vadoma communities through her foundation, Angel of Hope. The foun-
dation has recently encouraged the opening of local primary schools
targeted at both groups, and it has carried out COVID-19 awareness
campaigns.”
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Violations of women's and children’s rights

Tshwa and Doma stated in community meetings that they continued to
be concerned aboutissues of women and children being exposed to do-
mestic abuse and physical and verbal mistreatment both at home and
outside, sometimes at the hands of members of other groups. Over half
of all women in Zimbabwe, including members of Indigenous and mi-
nority groups, were forced to exchange sexual favours for jobs, medical
attention, and school placements for their children in 2020.2° Some San
community members said they wanted the Zimbabwe Human Rights
Commission to look into these problems of abuse and mistreatment.?
Access to healthcare for Indigenous peoples in Zimbabwe, particularly
women, remained a concern in 2020.2?

Equal treatment urged

The ZHRC highlighted the need for urgent action for marginalised
groups, including the Indigenous San and Vadoma, in terms of access-
ing identity documents and therefore removing barriers to their rights
and freedoms.?

By the end of 2020, Indigenous and marginalised communities in
Zimbabwe were continuing to pressure the government for equitable and
fair treatment before the law and for full recognition of their social, political,
economic and cultural rights. They were also calling for access to corona-
virus vaccines and for programmes aimed at addressing their loss of liveli-
hoods, incomes and employment due to the coronavirus pandemic.
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Bangladesh is a country of cultural and ethnic diversity, with
over 54 Indigenous Peoples speaking at least 35 languages,
along with the majority Bengali population. According to the
2011 census, the country’s Indigenous population numbers ap-
proximately 1,586,141" which represents 1.8% of the total popu-
lation. Indigenous Peoples in the country, however, claim that
their population stands at some 5 million.? The majority of the
Indigenous population live in the plains districts of the country,®
and the rest in the Chittagong Hill Tracts (CHT).

The state does not recognise Indigenous Peoples as “In-
digenous”. Nevertheless, since the 15" amendment of the con-
stitution, adopted in 2011, people with distinct ethnic identities
beyond the Bengali population are now mentioned.* Yet only
cultural aspects are mentioned, whereas major issues related
to Indigenous Peoples’ economic and political rights, not least
their land rights, remain ignored.

The CHT Accord of 1997 was a constructive agreement be-
tween Indigenous Peoples and the Government of Bangladesh
intended to resolve key issues and points of contention. It set
up a special administrative system in the region. Twenty-three
years on, the major issues of the accord, including making the
CHT Land Commission functional, orchestrating a devolution of
power and function to the CHT's institutions, preserving “tribal”
area characteristics of the CHT region, demilitarisation and the
rehabilitation of internally displaced people, remain unsettled.

Luxury hotel to evict Mro villagers

ndigenous Mro villagers of the Chimbuk Range in Bandarban district
in the Chittagong Hill Tracts (CHT) are under threat of eviction from
their ancestral lands due to the construction of a luxury five-star ho-
tel. Mro villagers will lose their farmlands, village forests and cremation
grounds due to this luxury hotel under construction.
The ancestral lands of the Mro people have been reportedly en-
croached upon jointly by the Army Welfare Trust (the business concern
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of the Army of Bangladesh) and the business giant Sikder Group's R&R
Holdings Ltd.® This joint venture was made public on 12 September
2020 through an announcement of these influential groups. The hotel
and its accompanying modern recreational facilities, including a dozen
luxury villas, cable cars and a swimming pool, will adversely affect an
estimated 800-1,000 acres of lands belonging to Indigenous Peoples.

Some Mro families have already been evicted while others are un-
der threat of losing their lands. The affected villages are Kapru Para,
Dola Para, Era Para, Markin Para, Long Baitong Para, Mensing Para, Ria-
manai Para and Menring Para. The lands, which are the main source of
livelihood for the Indigenous communities in these villages, are already
off-limits for the members of some villages due to regular threats and
intimidation from company officials as well as the military personnel
guarding the spot.

Together with different national and transnational advocacy
groups, Mro villagers staged rallies and signed petitions addressing
the policy-makers, including the Prime Minister Sheikh Hasina, amid
the COVID crisis. However, no positive response has yet come from the
authorities to address the matter. As a consequence, the affected Mro
communities are currently living in great uncertainty.

It is notable that this five-star hotel project forms part of the bur-
geoning military-corporate ventures in the region that have little regard
for the people or nature. The CHT is the “last frontier” of the country
with monsoon forests, hilly terrains and rich biodiversity, all of which
are embedded with the ways of life of local Indigenous Peoples. If such
plundering of rich natural and cultural resources continues in this fash-
ion, it will not be long before we see ecological as well as humanitarian
disasters happening in this region.

Violence against Indigenous women and girls
remains a matter of concern

Violence against Indigenous women and girls continues to be an is-
sue of concern in the plains and the CHT region of the country. Human
rights organization Kapaeeng Foundation reported® at least 54 cases of
violence against Indigenous women and girls in 2020. Thirty-five (35)
of these cases were reported in the plains and the rest reportedly took
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place in the CHT. A minimum of seven women and girls were either sex-
ually or physically assaulted in the aforementioned 54 incidents.
Among the reported incidents, at least 18 women and girls were
raped, four were killed or killed after rape, and 14 suffered from attempt-
ed rape. Justice remains an illusion for the victims despite there being
legislative (such as Women and Children Repression Prevention Act)
and institutional measures (such as One Stop Crisis Centres and One
Stop Crisis Cells) to prevent violence against women and children and
despite the state's repeated promises made before international forums.

Persecution by state forces continues in the CHT

State violence and terrorization targeting Indigenous communities
in the CHT, in particular Indigenous Peoples’ human rights defenders
(IPHRD), continued even amid the COVID crisis. Hundreds of IPHRDs re-
mained on the run for fear of being arrested or killed at gunpoint.

The Indigenous political organization Parbatya Chattagram Jana
Samhati Samiti (PCJSS) reported 139 cases of human rights violations
(against IPHRDs as well as ordinary people) perpetrated by state forc-
es — the Bangladesh Army, Border Guard Bangladesh and Bangladesh
Police.” The annual human rights report of PCJSS reported incidents
involving three extrajudicial killings, 50 arbitrary arrests, 49 temporary
detentions and 54 physical assaults in the CHT.?

These cases were perpetrated without any regard for the country’s
legal justice system or the human rights of the people. Local sources
stated that victims of such state persecution barely have any chance to
defend themselves from these “pre-planned” plots.

COVID hampers education of Indigenous students

A large number of Indigenous students have been deprived of attend-
ing online as well as televised classes during the COVID-19 pandemic.
While this scenario was commonplace throughout the country, charac-
terized as it is by extreme resource and income inequality, Indigenous
students’ studies have been found to be disproportionately affected by
the pandemic.’
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Many Indigenous students coming from poor economic back-
grounds, especially those based in rural and hard-to-reach areas, were
largely unable to access the virtual classes organized as a result of the
pandemic. An online discussion entitled “Impact of COVID-19 on Educa-
tionin Bangladesh” on 20 June 2020 revealed that 75% of school-going
Indigenous students were unable to take part in classes broadcast via
the Parliamentary Television BTV.® Citing a survey by the NGO BRAC,
participants in an online meeting revealed that the national average
was only 56% in this regard. The report further showed that students
have been deprived of their ability to participate in the televised classes
due to a lack of electricity, TV and cable connections.

Amid all these challenges, some young Indigenous university stu-
dents started teaching the school students in their villages who were
at home without schooling. For example, in a small village of Ajachara
in Rangamati district of the CHT, an education program entitled Pohr
Sidok (Let the light shine) was started during the COVID-19 pandemic by
a group of Chakma youth. They teach school-going students in their vil-
lage and provide education through cultural and psychosocial lessons
along with regular textbook teaching." The initiative of the Indigenous
youth of Ajachara village was highly appreciated by all and it has also
influenced other youth to do the same in adjacent villages.

Indigenous traditional lockdown customs

During the pandemic, different Indigenous groups implemented the
lockdown in different traditional ways. The concept of lockdown is not
new for Indigenous communities. Indigenous Khasi people in Sylhet re-
gion observed traditional “Bonchnong” (isolation) and maintained strict
hygiene protocols in 90 punjis (villages), which kept them safe from in-
fection.” Similarly, in the CHT, Chakma people observed their tradition-
al custom of “"Adam-bon”, Tripura people “Para Khernai", and the Mro
community “bon-kuya” to deal with the pandemic. Most Indigenous
communities in the CHT are maintaining lockdown using these tradi-
tional practices.™
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Measles outbreak affects Indigenous children: 10
die and 300 infected

A sudden outbreak of measles in Sajek Union of Rangamati and Lama
Union of Bandarban hill district in March became a matter of grave con-
cern for the affected Indigenous communities, even surpassing the
anxieties caused by COVID-19.

This sudden outbreak of measles claimed the lives of 10 Indige-
nous children in the CHT™ while at least 300 more were affected. Ka-
paeeng Foundation and other sources reported™ that some 250 people
were affected in six villages of Sajek Union during this outbreak, with
Arunpara village being the worst hit. Children were the most infected
and seven lost their lives within several weeks of catching the disease
in Arunpara. Locals alleged that the infected children had no access to
any medical treatment for several weeks. As the news of the deaths of
children spread through the media, teams from the Upazilla Health and
Family Planning Department, EPI Department and Sajek Union Coun-
cil rushed to the affected villages. These teams vaccinated nearly 300
children and provided them with necessary vitamins and other nutrients.

At around the same time, 42 Mro became infected with measles in
Layapara village of Lama. Thirty-three (33) of them were children, while
a four-month-old Mro baby lost her life during this outbreak. The infect-
ed children were later brought to Lama Upazilla Healthcare Complex
by truck and provided with treatment. It is noteworthy that there are no
healthcare facilities such as health complexes and clinics within close
reach of these villages. The healthcare workers rarely pay any visits. As
a result, Indigenous Peoples and their children have remained under-
nourished and with no access to healthcare services for years.

Voluntary National Review of Bangladesh

The Voluntary National Review (VNR) is a process by which countries
showcase their progress in achieving the global Sustainable Develop-
ment Goals (SDGs) and, furthermore, allow themselves to be evaluated
by other countries. In 2020, 46 nations, including Bangladesh, were re-
viewed at the High-Level Political Forum 2020, under the auspices of
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the United Nations Economic and Social Council (ECOSOC). The title of
the Bangladesh government’'s VNR 2020 was “Accelerated action and
transformative pathways: realizing the decade of action and delivery for
sustainable development”' This is the second time that Bangladesh
has volunteered for the review, the first being in 2017.

Due to the unprecedented health crisis of the COVID-19 pandemic,
like allthe other reviewed countries, Bangladesh presentedits VNR 2020
virtually on 13 July 2020. The report was presented by the Planning Min-
ister of Bangladesh, Mr. M A Mannan MP. In the presentation, the minis-
ter described how Bangladesh is approaching its target of meeting the
SDGs despite different challenges. He highlighted the Bangladesh gov-
ernment’'s achievements in poverty reduction, gender parity in primary
and secondary enrolment, reduction of under-5 mortality rates, access
to electricity and social protection coverage.” He mentioned that the
Government of Bangladesh has undertaken initiatives to create an en-
abling environment for SDG implementation by creating ownership of
the SDGs, incorporating them into national frameworks, integrating the
three dimensions, leaving no-one behind, mainstreaming SDGs in the
national plans, etc.

The minister also shared how the governmentis handling COVID-19
challengesin the SDG implementation processes. However, despite be-
ing one of the most vulnerable groups in society, there was no mention
of the Indigenous Peoples’ perspective in the VNR report. Indigenous
Peoples and their representative organizations did not even form part of
the process of formulating the VNR report. Indigenous Peoples’ issues
therefore remained invisible in the report just as they are invisible in the
SDG implementation processes as a whole in the country even after five
years of adoption of the SDGs.

8th Five-Year Plan

The Government of Bangladesh has embarked on its 8th Five-Year Plan
for the period of FY2021 - FY2025 with the theme of “Promoting Pros-
perity and Fostering Inclusiveness”. Unlike the previous government's
five-year plans, this time a number of promises have been included for
the development of the country’s ethnic minorities.
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The plan rightly observes the vulnerable situation of Indigenous
Peoples (“ethnic minorities” as the government calls them) by stating:

the ethnic communities in Bangladesh are the most deprived
of economic, social, cultural and political rights, mainly due
to their ethnic status. Ethnic identities are creating barriers to
ethnic minority peoples’ inclusion in wider social networks ...
the result is that ethnic people are socially isolated, with little
access to mainstream economic and political spheres.”

This important government plan also reveals

a complex interplay of ethnic inequality, enduring discrimina-
tion, lack of education, little access to land and lack of em-
ployment has resulted in increased poverty amongst these
groups. One of the major problems for all minority commu-
nities is land grabbing by influential people from the main-
stream population. Policies to protect the land of ethnic peo-
ple have not been adequate.”

Given this dire situation for Indigenous Peoples, the government has
proposed some strategic plans and commitments for their fundamen-
tal human rights and social security, along with enabling their social,
cultural and traditional identities. The plan also guarantees to fulfil
Indigenous Peoples’ rights to access education, healthcare, food and
nutrition, employment and overseas employment, as well as to protect
their rights to land and other resources. The plan further mentions that
a Prospective Plan for the development of the CHT will be formulated
through a consultative process with the key stakeholders. The 8th Five-
Year Plan reiterates the government’'s commitment to consider imple-
menting the 2007 UN Declaration on the Rights of Indigenous Peoples
and to ratify the ILO Convention 169, among others.?°

Allin all, the plan addresses the harsh-lived realities of Indigenous
Peoples with some concrete promises of affirmative action to address
them. It has thus opened up many windows of opportunity for construc-
tive dialogue, cooperation and partnership between the government
and Indigenous Peoples’ organizations and customary institutions con-
cerning issues affecting them.
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Cambodia is home to 24 different Indigenous Peoples, who
speak mostly Mon-Khmer or Austronesian languages and con-
stitute approx. 3% of the national population.! With an estimat-
ed population of 250,000 to 400,000, they are not clearly dis-
aggregated in national census data.? The Indigenous territories
include the forested plateaus and highlands of North-eastern
Cambodia, approximately 25% of the national territory. Cam-
bodia’s Indigenous Peoples continue to face discrimination and
forced displacement from their lands, which is extinguishing
them as distinct groups.® These patterns are driven by ongo-
ing state and transnational corporate ventures for resource ex-
traction (mainly mining, timber and agribusiness), coupled with
growing in-migration from other parts of the country. Cambodia
voted to adopt the UN Declaration on the Rights of Indigenous
Peoples without reservation in 2007, and has ratified the CERD,
CEDAW and CRC but has still not ratified ILO Convention 169.*

During its last Universal Periodic Review (UPR) in 2019,
Cambodia accepted a recommendation to “Step up efforts in
land matters, including through the effective and transparent
implementation of measures to tackle land evictions and pro-
vide with fair compensation the victims of land grabbing, par-
ticularly indigenous people” and “Implement a coherent reset-
tlement policy and simplified process for granting communal
land titles, consulting communities, civil society and indige-
nous groups”. However, this has so far not led to actual rem-
edy to the discrimination and land insecurity Indigenous Peo-
ples continued to face in 2020. The Indigenous Peoples’ rights
movements continued to fight for their human rights; however,
with deteriorating democratic freedoms and serious human
rights violations, the ground on which the Indigenous rights
movement exists has become more precarious. The repressive
regime of Hun Sen and the Cambodian People's Party (CPP),
which has ruled the country since 1985, has persisted on a path
of corruption, human rights abuses and non-democratic rule.
In 2020, the government continued to target the independent
media, civic organizations, NGOs, individuals exercising their
civil and political rights and the opposition, the Cambodia Na-
tional Rescue Party (CNRP), which was banned in 2017.
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The overall consequences of the pandemic

hile Cambodia has been spared the level of COVID-19 cases

experienced in many other countries, the pandemic has se-

verely affected the economy, educational opportunities and
heightened the health risks for many Indigenous Peoples.® According
to the Cambodia Indigenous Peoples’ Organization (CIPO), Indigenous
communities have had extremely limited access to COVID-19 testing
facilities, as testing has been restricted to Phnom Penh and Siem Reap,
both far from the rural highlands where most Indigenous Peoples re-
side, meaning that official COVID-19 statistics may not be accurate.
Furthermore, the period was marked by a surge in illegal logging and
land grabbing, which has caused widespread deforestation and insecu-
rity among Indigenous communities.

According to the Special Rapporteur on the situation of human
rights, 2020 in general was marked by shrinking civic space and contin-
ued political tensions across the globe. During the pandemic, restric-
tions on peaceful political activity and voices critical of the government
intensified. Critics and political opponents continued to be targeted by
repressive measures, including arbitrary detention and apparent mis-
use of criminal laws. At least 140 persons associated with the CNRP
were arrested, charged with plotting against the state, incitement to
commit a felony, and discrediting judicial decisions. The United Nations
High Commissioner for Human Rights (OHCHR), received numerous
reports of acts of intimidation against civil society and human rights
organizations throughout 2020. These reports raised serious human
rights concerns as the authorities were failing to adhere to national
laws and to international human rights law on arrest, due process and
the deprivation of liberty. OHCHR documented 46 instances in which
the activities of human rights and civil society organizations had been
subjected to undue interference, restrictions on the rights to freedom
of expression and peaceful assembly, intimidation, or harassment by
authorities in the context of COVID-19.

In April, the government approved legislation authorizing a state of
emergency in response to the pandemic. Drafted without public consul-
tation, it empowers the government to declare a state of emergency for
up to three months, which can be extended without review. It also allows
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for restrictions on — inter alia — the exercise of freedoms of movement
and assembly, the right to obtain information, the right to privacy and
the right to work. CIPO fears that the government will use the legisla-
tion to further restrict and abuse human rights. The law has furthermore
been criticized as it risks silencing free speech and criminalizing peace-
ful assembly, and because of concerns as to the expedited enactment
of the law and its substance, as well as insufficient review and oversight.

COVID-19 effects on Indigenous communities

According to CIPO, the pandemic has severely affected the local econ-
omy of many Indigenous Peoples. Although the government handed
out cash to approx. 670,000 poor and vulnerable families,® the aid rarely
reached Indigenous communities.” Additionally, Indigenous communi-
ties have had problems selling their crops as access to local markets
has been restricted and prices for e.g. cashew nut and cassava have
fallen to nearly half their regular price. At the community level, the ma-
jority of Indigenous Peoples have not been able to protect themselves
from COVID-19, as many are unable to afford masks and sanitizer or to
meet the expense of hospital treatment. In response, some communi-
ties have protected their community members, based on traditional In-
digenous regulations, by blocking outsiders from entering their villages.

The closure of schools in March and the implementation of
e-learning wedged a greater gap of inequality between wealthy and
poor students.®? Numerous Indigenous youth have been unable to at-
tend school as many rural and Indigenous families do not have access
to the Internet or their own devices for accessing e-learning, which has
resulted in many Indigenous students dropping out of school during the
pandemic.®

COVID-19 information was mostly shared by the government
through Facebook and so access to news for many Indigenous com-
munities was limited. In some Indigenous villages, the local authorities
circulated information through speakers on vehicles, on occasion in a
selection of Indigenous languages. However, as there is no infrastruc-
ture in place for the government to share information effectively, de-
tailed information about COVID-19 has far from reached all Indigenous
communities.
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Land registration in Mondulkiri province

In 2020, the government initiated the Land Allocation for Social and
Economic Development Project (LASED) in Mondulkiri province, fi-
nanced by the World Bank. LASED is being promoted to “improve land
tenure security and access to infrastructure and agricultural and social
services for landless and poor smallholders and indigenous communi-
ties” with the aim of registering all state land." The project has been
strongly criticized by IPs for being rushed through by the authorities
with inadequate Free, Prior and Informed Consent (FPIC) and, as a re-
sult, civil society organizations, communities and village authorities
have not had time to organize or prepare resources for participation.
There have furthermore been reports of authorities pushing the com-
munities to apply for individual rather than collective land titles, result-
ing in conflict among community members. The authorities involved
have little experience of the local context and Indigenous communities
were repeatedly met with the view that they “were demanding too much
land”, thus disregarding essential parts of Indigenous cultures such as
spiritual mountains, forests and burial grounds. A letter of complaint
has been sent to the World Bank, wherein CIPO urges the World Bank
and the authorities to respect FPIC and consult with IPs when initiating
land demarcation. So far they have received no response. CIPO stressed
how difficult and protracted the process is to gain community land ti-
tles for Indigenous Peoples and the LASED has so far not simplified the
process. Meanwhile, the procurement of land by large-scale businesses
is less complicated, which CIPO describes as the result of corruption
among Cambodian politicians, the military and the police.

Forest crimes under the cover of the pandemic

Cambodia’s government has strenuously promoted long-term leasing
of forested land as Economic Land Concessions (ELCs) under the 2001
Land Law in order to attract agroindustrial investors and development.
However, ELCs have resulted in few benefits but huge social and envi-
ronmental impacts.”? ELCs are not allowed to exceed 10,000 ha, but this
provision has been regularly violated; companies have been known to
create multiple entities or proxy companies that are then granted their
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own 10,000 ha plots, thus enabling one company to occupy far more
land than allowed.® Furthermore, at least 15 companies, all of which
are owned by tycoons and CPP senators, have been granted more than
10,000 ha - far exceeding the amount permitted. A growing segment of
Cambodia's Indigenous population has become landless and pushed
below the poverty line as a result of systematic land grabbing and
forced evictions while the country’s natural resources — particularly its
forests — are being destroyed or depleted at an unprecedented scale
and pace.

Despite the government-imposed lockdowns, the COVID-19 pan-
demic has exacerbated illegal logging and land grabbing in many of
Cambodia’s protected forests." ™ According to satellite data from the
Global Land Analysis at the University of Maryland, 1,403,414 forest loss
alerts were registered in 2020 affecting approx. 105,000 ha, of which
more than half were registered within protected areas."

Within the Keo Saima Wildlife Sanctuary in Mondulkiri, the ances-
tral home of the Indigenous Bunong people, exploitative agro-business-
es and illegal loggers have ravaged large areas of the protected forest
under cover of the pandemic. Similarly, within Phnom Samkos and
Botum Sakor in the Cardamom mountains, a surge in illegal deforest-
ation surfaced during the pandemic. Within the Phnom Nam Lear Wild-
life Sanctuary, in Mondulkiri, the Bunong community — who depend on
the land for their livelihood and traditional lifestyle — filed a complaint
against the local authorities for illegally clearing the protected forest.”
Correspondingly, a complaint is being prepared by another Bunong
community against a military officer for illegally clearing a large area
inside the same protected sanctuary.”® The destruction of forests is
emerging as a deeply-rooted systemic problem of corruption, with few
international environmental stakeholders taking action against the
devastating development.

In March, in Ratanakiri province, 12 Indigenous communities were
awaiting official ratification of the return of (a fragment of) their ances-
tral land by the Ministry of Agriculture, following a protracted land dis-
pute with agro-industrial giant Hoang Anh Gia Lai (HAGL). HAGL was
required by the government to return 742 ha of its 50,566 ha conces-
sion (a concession equivalent to five times the legal limit) but, instead of
returning the forest to the Indigenous communities, it was completely
cleared. Satellite images and photos from the ground portray a burned
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wasteland of dirt and tree stumps. As a consequence, old-growth for-
est, two spirit mountains, wetlands, hunting areas and burial grounds
have all been destroyed, causing immense harm to land of priceless
spiritual value to the communities.”

Prey Lang Wildlife Sanctuary

In February, armed officials deployed by the Ministry of Environment
(MoE) blocked hundreds of community members, monks and environ-
mental activists from entering the Prey Lang Wildlife Sanctuary to join
their annual tree-blessing ceremony.?° The ceremony, which combines
Buddhist spirituality with the traditions of the Kuy Indigenous People, is
held to raise awareness of illegal logging? and to pray for the future of
the forest.?? The Prey Lang Community Network (PLCN), which organ-
ized the ceremony, is an established activist group that monitors ille-
gal logging. It has been working since 2000 to defend Indigenous land
rights and to protect the forest. According to the MoE, the tree-blessing
ceremony was prohibited because PLCN is not registered with the Min-
istry of Interior?® in relation to the Law on Associations and NGOs (LAN-
GO).?* Despite past assurances from the Ministry of Interior that LANGO
would not be used to hinder the activities of grassroots groups, the law
is being used as a justification to prohibit the legitimate conservation
activities of the PLCN. Moreover, the MoE declared that PLCN did not
have permission to enter the forest,?® referring to Article 11 of the Pro-
tected Areas Law?® which prohibits any person’s entry into a protected
area without permission. However, Article 11 refers to areas that have
been zoned, and states that only the most protected of four types of
zone—the “core zone"—requires permission to enter. While Prey Lang
was labelled a Protected Areain 2016, the forest has not yet been zoned,
however, despite encouragement from conservation groups.
Following the ceremony ban, MoE furthermore banned PLCN from
patrolling the forest on a daily basis. MoE has warned that it will take
legal action against members of the PLCN if they continue to patrol
or collect data, thus prohibiting the documentation of forest crimes.
Meanwhile, the ban has provided the opportunity for criminals, and es-
pecially companies, to log and transport timber from protected areas
with impunity.?” This has resulted in a dramatic increase in logging in-



PART 1- Region and country reports — Cambodia 191

side the protected forest, according to Global Forest Watch.?®

Two companies in particular — Think Biotech and Angkor Plywood
are seen by PLCN as the biggest immediate threat to the Prey Lang for-
est. Clusters of recent deforestation are particularly found around the
Think Biotech concession. Both companies are politically connected
companies who have continued to operate during the COVID-19 out-
break. Corruption within the official forest sector is widespread, with
illegal logging frequently linked to the military, police or the Ministry of
Environment, thus making it extremely difficult to untangle. Large parts
of the concession used to be covered by natural forest but this has now
been replaced by plantations, with huge costs to biodiversity, river pol-
lution and the local Indigenous Kuy populations.
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The People’s Republic of China (PRC or China) officially pro-
claims itself to be a unified country with a diverse ethnic
make-up, and all nationalities are considered equal in the Con-
stitution. Besides the Han Chinese majority, the government
recognises 55 minority nationalities within its borders. Accord-
ing to the latest national census in 2010, the combined minority
nationalities’ population stands at 111,964,901, or 8.49% of the
country’s total population. There are also “unrecognised ethnic
groups” in China, numbering a total of 640,101 persons. Minority
nationalities are socially marginalised in the Chinese context.

The Law of the People’s Republic of China on Regional Na-
tional Autonomy is a basic law for the governance of minority
nationalities in China. It includes establishing autonomous ar-
eas for nationalities, setting up their own local governance and
giving them the right to practise their own language and culture.
These regional national autonomous areas make up approxi-
mately 64% of China’s total territory and include, among others,
vast territories of Tibet Autonomous Region, Inner Mongolia Au-
tonomous Region and Xinjiang Uygur Autonomous Region.

The Chinese government does not recognise the exist-
ence of Indigenous Peoples in the PRC despite voting in favour
of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP).

Legislation affecting Indigenous Peoples

hina adopted the Yangtze River Conservation Law on 26 De-
cember 2020." This is the first national legislation in China on
a specific river basin, which covers a large number of regional
national autonomous areas in Tibet, Qinghai, Yunnan, Sichuan, Chong-
ging, Guizhou, Guangxi, Hubei and Hunan provinces. In view of the huge
scale of hydropower and water resource exploitation in the river basin,
the implementation of this law, which will take effect on 1 March 2021,
aims to establish a national coordination mechanism by promoting
well-coordinated environmental conservation and avoiding excessive
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development across the Yangtze River basin. While the law itself is a
move in the right direction, there is a need to improve the participatory
mechanism and the application of FPIC rule both in the legislative pro-
cess as well as in further implementation of the law because of the po-
tential effect these initiatives may have on the Indigenous Peoples who
live in Yangtze River basin.

In January, the People’'s Congress of Tibet Autonomous Region
(TAR) adopted Regulations on the Establishment of a Model Area for
National Unity and Progress in TAR, which came into effect on 1 May
2020. The stated aims of this legislation are to consolidate a sense of
the Chinese nation’'s community and to build TAR into a model area for
national unity and progress.? However, controversy over the real pur-
pose and function of the regulations, together with the obscure terms
of the legislation, were widely raised by Tibetan communities, NGOs,
statesmen and observers.? International pro-Tibet organisations argue
that these regulations will further erode the fundamental liberties of
Tibetans and infringe upon their human rights.* The largely undefined
phraseology in the regulations provide the state with an additional le-
gal tool to suppress Tibetan resistance.® The vaguely defined activities
of Article 46 provide the grounds for oppressing legitimate claims and
freedom of expression. The regulations will further undermine Tibetan
national and cultural identity in the region by consolidating the sense
that the “Chinese culture is always the emotional support, spiritual des-
tination and spiritual homeland of all ethnic groups in Tibet.” (Article 11).

Relevant legal developments abroad

Internationally, two new pieces of legislation adopted in the USA may
affect relevant policies and actions in China, one addressing the situa-
tion of the peoples of Xinjiang and the other the situation in Tibet.

The Uyghur Human Rights Policy Act of 2020 condemns gross hu-
man rights violations of ethnic Turkic Muslims in Xinjiang, and calls for
an end to the arbitrary detention, torture and harassment of these com-
munities inside and outside China. It also introduces mechanisms for
applying sanctions on those individuals involved in these human rights
violations.®
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The Tibetan Policy and Support Act, among others, establishes a
US position on issues surrounding the reincarnation of the Dalai Lama
and establishes that, from the US government’s point of view, these
matters are exclusively the authority of the current Dalai Lama, Tibetan
Buddhist leaders and the Tibetan people. Any interference by Chinese
government officials in these affairs will be met with serious sanctions
under the Global Magnitsky Act, including denial of entry into the United
States.”

Central work conferences on Tibet, Xinjiang and
major programmes

The work conferences convened by the Central Committee of the Chi-
nese Communist Party (CCP) are a special decision-making mecha-
nism that have been convened on an irregular basis since the 1980s to
discuss issues in Tibet and Xinjiang.

The Seventh Tibet Work Conference took place on 28 and 29 Au-
gust in Beijing and summarised the “"CCP’s strategy on governing Tibet
in the new era”. The concrete policies discussed and decisions made
at the conference on Xinjiang, which took place in July, were not made
public.?

Both conferences signified that China had strengthened its top-
down approach on the governance of ethnic affairs, social stability,
environmental and economic issues in its border regions. A legislative
proposal made by the CCP Committee of TAR on “Construction of Eco-
logical Civilisation in TAR"” in November 2020 expressly referred to the
decisions of the Seventh Central Tibet Work Conference.”®

The Fifth Plenary Session of the 19th Central Committee of CCP
adopted two decisive documents on 29 October 2020: Proposals of
the Central Committee of CCP for the Formulation of the 14th Five-Year
Plan (2021-2025) for National Economic and Social Development, and
Long-Range Objectives through to the Year 2035. Important decisions
in the Proposals are the implementation of the Sichuan-Tibet railway
project and the world's largest hydropower project downstream on the
Yarlung Zangbo (Brahmaputra) River. These major programmes have
great significance since they will be undertaken in areas inhabited by
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various Indigenous communities with distinctive cultures.”

The Sichuan-Tibet Railway project is a 1,011-kilometre-long railway
that will connect Ya'an in Sichuan Province to Nyingchiin TAR. The con-
struction started in 2020 and it is set to be completed in 2030. After
the Qinghai-Tibet Railway linking Tibet to Northwest China, it will be the
second railway entering TAR. The Central authorities stated that this
new construction is a major strategic plan with a long-term perspec-
tive. The Chinese media highlighted the significance of the project in
developing natural resources in the area, promoting cultural integra-
tion, consolidating national unity and border stability.”> However, the
potential environmental, social and cultural impacts on local and Indig-
enous communities remain unclear. There is no evidence to show that
the principle of free, prior and informed consent or due diligence of hu-
man rights were applied in the decision-making and project operational
processes.

Further, building the world’s largest hydropower station on the Yar-
lung Zangbo River (Brahmaputra River), as proposed by the CCP during
the 14th Five-Year Plan period, has evoked concerns inside and outside
China because of its potentially massive environmental destruction,
negative social impacts and downstream water shortages.”™

The dam will impact downstream seasonal hydrological cycles,
which hold important cultural and economic significance and impact
Indigenous and local communities in India and Bangladesh. In China,
although the relocation of Indigenous communities in this project may
be relatively small, compared to other similar constructions, it could re-
sult in a significant influx of Han Chinese into Tibet.

Educational reform affecting Mongolian language
learning

In accordance with the Central authority’s requirements, in August the
Inner Mongolia Autonomous Region’s (IMAR) government issued the
directive “Implementation Plan for the Use of Nationally-Compiled Chi-
nese Textbooks in the First Grade of Primary School and the First Grade
of Secondary School with Ethnic Language Teaching in the Region”. Fol-
lowing the plan, starting from September the IMAR bilingual (Mongolian
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and Chinese languages) education schools will use the nationally-com-
piled “Chinese"” textbook in the first grade of primary school and first
grade of secondary school. Furthermore, from 2021, the first grades of
primary and secondary schools will use the nationally-compiled “Ethics
and Rule of Law” (politics) textbook while, from 2022, the first grade of
secondary school will use the nationally-compiled “History” textbook.™

This new plan changes the established mode of bilingual educa-
tion in the IMAR. The changes include not only that the former Chinese
language textbook used in bilingual schools is now replaced with the
nationally-compiled Chinese language textbook, which does not reflect
the cultural reality of IMAR, but also that Chinese language education
is now starting a year earlier. This nationally-compiled textbook is the
same as the one used in Chinese-medium schools and is much more
demanding than the one currently used in Mongolian bilingual schools,
where most children come from families that use Mongolian in their
private life. Children with Mongolian mother-tongue will therefore be
assessed and learn the same content as their Chinese mother-tongue
peers. In addition, the course named “Language and Literature”, refer-
ring to Mongolian language and literature, has been replaced with “Han
Chinese language and literature”.

These changes are sensitive because they mean a noticeable
reduction in Mongolian language teaching in bilingual schools. Pro-
tests erupted in several cities and areas in the IMAR and outside China
against this attack on Mongolian language and culture in public schools
and moves to impose Han culture. The resistance did not prevent the
authorities from implementing the plan.

International concerns and China's responses

In 2020, international media and human rights organisations continued
to report on the massive human rights violations against Uyghurs and
other minority nationalities in China, including internment of citizens in
"re-education” camps, forced labour, mass sterilisation, forced abor-
tions, religious oppression, travel restrictions and restrictions on the
use of ethnic minority languages.™ These reports raised grave concerns
among UN experts, human rights officials, treaty bodies and member
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states, as well as global civil society.

In June 2020, nearly 50 UN Special Procedure mandate holders
issued a letter of concern, calling on China to “abide by its international
legal obligations” and respect human rights.’ They expressed severe
concerns regarding the repression of “fundamental freedoms”, includ-
ing the collective repression of the population, especially religious and
ethnic minorities in Xinjiang and Tibet.”

More than 300 NGOs signed an open letter to the UN Secre-
tary-General, the UN High Commissioner for Human Rights (HCHR), and
the UN Member States calling for an international human rights moni-
toring mechanism on China.’ The UN HCHR, Michelle Bachelet, raised
concerns over rights violations in Xinjiang Uyghur Autonomous Region
in her inaugural statement at the 45th session of the Human Rights
Council on 14 September. In a declaration drafted by Germany and pre-
sented at the UN General Assembly in the Third Committee General De-
bate on 6 October in New York,"” 39 predominantly Western countries
denounced China for gross human rights violations in Xinjiang, Tibet
and Hong Kong.

During its 101st session in 2020, the Committee on the Elimination
of Racial Discrimination reviewed China'’s follow-up report responding to
its 2018 Concluding Observations and considered that the response to
its recommendations was “unsatisfactory”. Based on multiple sources,
the Committee repeated its concerns regarding the following issues: (1)
The current legal framework and practice has created a restrictive en-
vironment preventing NGOs from documenting and investigating viola-
tions of the Convention. These NGOs working on human rights issues,
including those working on issues relating to the Convention, have not
been able to register or re-register as required in order to be able to con-
duct their work. Staff members of these NGOs have been subjected to
arbitrary detention, disappearances and torture. (2) Large numbers of
Uyghurs and members of other minorities are being arbitrarily detained
in extrajudicial detention facilities operating as education and training
centres and in forced labour camps, in contravention of any recognised
legal process with fair trial rights. (3) Children of those detained Uy-
ghurs have been placed in state-run institutions, even when their par-
ents have not given consent or where other close relatives are willing
to care for the children. (4) Government controls over day-to-day life in
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Xinjiang primarily affect members of Uyghur, Kazakh and other Muslim
minorities, which would amount to violations of international legal pro-
hibitions against discrimination, in particular the Convention. (5) Gov-
ernment restrictions on the use and teaching or preservation of ethnic
minority languages have continued or become more stringent in some
cases, and language rights advocates continue to face persecution. (6)
Travel restrictions.?®

The Committee requested that China disclose the current location
and status of Uyghur students, refugees and asylum seekers who dis-
appeared upon returning to China from abroad. It also recommended
that China take steps to ensure that public discussions of education
issues can be held without threat of reprisals. The Committee request-
ed that comments and responses on actions taken by the State party
on these issues be included in its next periodic report to be submitted
by 28 January 2023.

Chinaresponded with a statement that it “categorically rejects the
accusations”?' China accused the CERD Committee’s Observations of
repeated lies and slander fabricated by anti-China separatist forces,
and that it was maliciously smearing China through Xinjiang and Ti-
bet-related issues. The Chinese statement reiterates that the essence
of Xinjiang and Tibet-related issues is China’s determination to safe-
guard national sovereignty, security and unity and protect the rights of
people of all ethnic groups to live in peace and contentment. China de-
nies all allegations and insists that reported issues in Xinjiang and Tibet
are not human rights issues by any definition.??
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In India, 705 ethnic groups are recognised as Scheduled Tribes.
In central India, the Scheduled Tribes are usually referred to as
Adivasis, which literally means Indigenous Peoples.! With an
estimated population of 104 million, they comprise 8.6% of the
total population. There are, however, many more ethnic groups
that would qualify for Scheduled Tribe status but which are not
officially recognised; as a result estimates of the total number
of tribal groups are higher than the official figure. As an exam-
ple, the Supreme Court in its judgment dated 18 December 2020
held that the Bombay High Court “could not have entertained the
claim or looked into the evidences to find out and decide that
tribe ‘Gowari’ is part of Scheduled Tribe ‘Gond Gowari’, which is
included in the Constitution (Scheduled Tribes) Order, 1950."2

The largest concentrations of Indigenous Peoples are
found in the seven states of north-east India, and the so-called
“central tribal belt” stretching from Rajasthan to West Bengal.
India has several laws and constitutional provisions, such as
the Fifth Schedule for central India and the Sixth Schedule for
certain areas of north-east India, which recognise Indigenous
Peoples’ rights to land and self-governance. The laws aimed at
protecting Indigenous Peoples have numerous shortcomings
and their implementation is far from satisfactory.

The Indian government voted in favour of the UN Decla-
ration on the Rights of Indigenous Peoples (UNDRIP) with a
condition that, since independence, all Indians are considered
Indigenous. However, the Government of India has increas-
ingly been using the term “Indigenous populations”. In its no-
tification dated 27 September 2018, the Government of India
created a High-Level Committee to look into the “social, eco-
nomic, cultural and linguistic issues of the Indigenous popu-
lation in the State of Tripura”? In 2019, India while introducing
the Citizenship Amendment Bill in the Lok Sabha (lower house
of Parliament) stated that: “The Bill further seeks to protect
the constitutional guarantee given to indigenous populations
of North-Eastern States covered under the Sixth Schedule to
the Constitution and the statutory protection given to areas
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covered under the ‘Inner Line’ system of the Bengal Eastern
Frontier Regulation, 1873". The state government of Jharkhand
declared the International Day of the World's Indigenous Peo-
ples celebrated on August 9 every year worldwide as a state
holiday.* These are major developments in terms of the official
recognition of Indigenous populations.

Legal rights and policy developments

ndia abruptly declared a nationwide lockdown effective from midnight
on 24 March to contain the COVID-19 pandemic. The media reports on
the suffering of millions of migrant workers, including Indigenous Peo-
ples, shook the world. Reports and images emerged of police officers
beating migrant workers with batons for breaking quarantine rules and
even allegedly spraying migrant workers on the road with disinfectant.
Unable to pay for rent or food, and in the absence of inter-State public
transport, migrant workers were compelled to undertake long and per-
ilous journeys on foot in the scorching summer. Many migrant workers
died on the road due to exhaustion, including Kasa Madkami, a 22-year-
old Indigenous man from Odisha who died on 11 May 2020 while walking
back home from Hyderabad.®
Instead of addressing the primary concerns of the people regard-
ing food, health, shelter and livelihoods during the lockdown, the Gov-
ernment of India used the lockdown period to evict Indigenous Peoples
from their lands and take policy decisions with far-reaching conse-
qguences for the environment and the well-being of people, dispropor-
tionately impacting the Indigenous Peoples of the country. Among
these measures was the government’s recovery plan for the COVID-19
pandemic. On 12 May, Prime Minister Narendra Modi announced the
launch of the Aatma Nirbhar Bharat Abhiyan (Self-reliant India Cam-
paign) as a recovery package to help the country recuperate from the
fallout of the COVID-19 pandemic. As part of this plan, on 18 June, Prime
Minister Modilaunched an online auction of 41 coal blocks (later brought
down to 38) in Madhya Pradesh, Jharkhand, Maharashtra and Odisha for
commercial mining.® These coal mines are mostly located in the dense
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forests and areas inhabited by Indigenous Peoples whose livelihoods
are dependent on the forests and forest resources. This new coal policy
will undoubtedly facilitate more evictions and oppression of Indigenous
Peoples as highlighted in the report, “Bearing the Brunt: The Impact of
Government Responses to COVID-19 on Indigenous Peoples in India"’
published by IWGIA in September 2020.

The government’s decision to auction the coal blocks was met with
asurge of protests fromlocal inhabitants, coal workers and environmen-
tal activists. On 2 July 2020, coal workers’ unions started a nationwide
protest against the central government'’s decision to auction the coal
blocks.® The state government of Jharkhand has moved the Supreme
Court and challenged the government'’s decision stating that it has an
environmental impact, and that the tribal population and its forests are
likely to be adversely affected.” The state governments of Maharashtra
and Chhattisgarh have also written to the union government opposing
the auction.”® A number of organisations working with the Indigenous
communities such as Jharkhand Janadhikar Mahasabha," the Chhat-
tisgarh Bachao Andolan™ and the National Alliance of People’'s Move-
ments (NAPM)® have opposed the coal mine auction. Several villages
in Chhattisgarh have also opposed the move. On 15 June, nine Gram
Panchayats (village heads) representing 25 villages wrote to the Prime
Minister requesting the removal of five coal blocks in the state from the
auction list.™ Twenty Gram Sabhas (village councils) from the state had
already passed resolutions in 2015 opposing any auction of coal mines
in the Hasdeo-Arand region of the state arguing that an auction would
violate the Forest Rights Act (FRA) 2006."° The FRA empowers Gram
Sabhas to block any move to divert their lands without consent. On 20
June 2020, protests were also reported in Chandrapur, Maharashtra.’
On 6 November 2020, the Supreme Court in its interim order declined
to halt the e-auction of coal mines in Jharkhand but clarified that any
action of the centre would be subject to its final orders.”

Further, in the midst of the complete lockdown, on 11 April, the Min-
istry of Environment, Forests and Climate Change (MoEFCC) released
the Draft Environment Impact Assessment (EIA) Notification 2020 to
replace the existing EIA Notification of 2006."® The new draft under-
mines the rights of Indigenous Peoples and the authority of the Gram
Sabhas. The consent of the Gram Sabha is mandatory for commencing
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any project under the Panchayats (Extension to the Scheduled Areas)
Act, 1996 (PESA) and the FRA, which the Draft EIA Notification violates/
dilutes. The Draft EIA Notification 2020 also proposes ex post-facto
clearance, which means that any project functioning without environ-
mental clearance will have an opportunity to become a legal unit by
submitting a remedial plan and paying the prescribed penalty.”” Due to
overwhelming objections from the length and breadth of the country,
the Government of India has not yet finalised the EIA Notification 2020.

On 22 April, the Supreme Court quashed the January 2000 order of
the erstwhile state of Andhra Pradesh which provided 100% reservation
to the Scheduled Tribe candidates for the post of teachers in schools
in the Scheduled Areas, saying it was “arbitrary” and “not permissible”
under the Constitution. The court reiterated the 1992 Indira Sawnhey
judgment which held that constitutionally valid reservations cannot go
beyond 50%. The judgment, passed by a five-judge constitution bench,
came on the plea challenging the Andhra Pradesh High Court order
which had upheld the government’s order providing 100% reservation.?°
The 100% reservation of the Scheduled Tribes was intended to promote
the educational development of the Scheduled Tribes given the absen-
teeism of non-indigenous teachers in the educational institutions in
the Scheduled Areas. The Supreme Court order is therefore a setback
for the educational upliftment of the Indigenous Peoples. The order
also undermines the sanctity of the Fifth Schedule of the Constitution,
which is meant to protect Indigenous rights.

Violations of the rights of Indigenous Peoples by
security forces

Security forces continued to be involved in human rights violations
throughout 2020, including custodial death and torture of Indigenous
Peoples. Some Indigenous persons who died due to alleged torture in
police custody after they were arrested for petty crimes included two
Indigenous men killed at Madhuban police station in Giridih district of
Jharkhand on 5 September?' and at Mayakonda police station in Davan-
agere district of Karnataka on 6 October.?

The Adivasis in central India were victims of torture and extraju-
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dicial killings during anti-Maoist operations. On 20 March, an Indige-
nous man was shot dead by the Central Reserve Police Force (CRPF)
during anti-Maoist operation near Kumhardih village in Khunti district
of Jharkhand.z® On 15 June, CRPF personnel allegedly tortured several
tribal villagers during an anti-Maoist operation at Anjadbera village in
West Singhbhum district of Jharkhand. A fact-finding committee from
Jharkhand Janadhikar Mahasabha (JJM) confirmed that 11 tribal villag-
ers were tortured by the CRPF.2*

Violations of the rights of Indigenous Peoples by
armed opposition groups

Armed opposition groups, particularly the Maoists, continued to be re-
sponsible for gross violations of international humanitarian law during
2020, involving abductions and killings of civilians, including Indigenous
Peoples. The Maoists continued to torture and kill people on charges
of being “police informers”, or simply for not obeying their diktats. In a
press statement on 8 October, the Maoists claimed to have killed 25
tribals after a summary trial in a janadalat (People’s Court) in recent
months, as a punishment for working as police informers in Bijapur dis-
trict in Chhattisgarh. A spokesperson for the Maoists said those killed
by the Maoists included 12 secret agents, five covert operatives and
eight police informers.?®> While the Maoists' statement did not specify
when these killings were carried out, the police claimed that the Mao-
ists had killed 16 tribal villagers in the last week of September 2020.%
Some other killings of tribals took place in the Sarjamburu forest under
Goilkera police station area in West Singhbhum district of Jharkhand on
19 April;?” near Chintalaveedhi in Pedabayalumandal in Visakhapatnam
district of Andhra Pradesh on 3 August;?® and at Khajuriguda village in
Malkangiri district of Odisha on 21 October.??

Non-restoration of alienated tribal land

There are a plethora of laws prohibiting the sale or transfer of Indige-
nous Peoples’ lands to non-indigenous persons and restoring alienated



210 IWGIA - The Indigenous World - 2021

lands to the Indigenous landowners. These laws, however, remain inef-
fective and seldom invoked to either protect Indigenous lands or restore
the alienated lands. Alienation of Indigenous Peoples’ lands through
fraudulent means or by force continued to occur during 2020.

In early 2020, 420 Indigenous families in Kerala found out that
their lands, roughly 2,730 acres, had been leased by the Attappady
Cooperative Farming Society (ACFS) to LA Homes, a Thrissur-based
construction company, on 8 February 2019. The society is a state-run
project at Attappady village in Palakkad district and was set up in 1975
to provide land to 420 Indigenous families. The pattayam, or title deeds,
of this transferred land are in the names of these 420 Indigenous fam-
ilies but they came to know about the illegal transfer, which is effective
for 25 years, in early 2020 when businessmen began touring the land.
On 18 September, 50 tribal activists, from various tribes of Attappady,
filed a petition against the ACFS board'’s decision before the Kerala High
Court. On 22 September, the court stayed the contract for a period of
two months, pending further proceedings. On 20 November, the court
further stayed the contract for another three months.*°

Indigenous Peoples in the Northeast region faced attacks for pro-
tecting their lands. On 22 October, a tribal was grievously injured (and
later died in hospital) in an attack by non-tribals who wanted to grab
his land at Laljuri in Kanchanpur, Tripura.®' Indigenous Peoples who re-
sisted land alienation were detained, tortured and implicated in false
cases. On 2 November, a tribal was allegedly abducted, tortured and
later implicated in a false case by the police after he protested against
illegal occupation of farmers’ lands by a private company in Vijawada in
Andhra Pradesh.*?

Conditions of the internally displaced Indigenous
Peoples

The Government of India does not have any data on the number of In-
digenous people displaced as a result of various construction/develop-
ment projects or conflicts.®®* The government has failed to rehabilitate
Indigenous people displaced due to both conflicts and development
projects over the years. Thousands of Bru (Reang) tribals continue to
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live in sub-human conditions in relief camps in Tripura since their dis-
placement from Mizoram due to ethnic conflicts in 1997. On 16 Janu-
ary, the Government of India signed an agreement with the state gov-
ernments of Tripura and Mizoram and leaders of the Bru community to
permanently settle around 34,000 Bru IDPs in the state of Tripura. As
per the agreement, each Bru displaced family shall get one-off assis-
tance of Rs 4,00,000 as a fixed deposit, a 40 by 30 foot plot of land, Rs
1,50,000 to build houses, financial assistance of Rs 5,000 per month
and free rations for the next two years from the date of settlement. The
Government of India has sanctioned some Rs 600 crore (a monetary
and number measurement in India equalling 10 million units) as reset-
tlement package.** Although Union Minister for Home Affairs Amit Shah
presided over the signing of the agreement, which the Government of
India described as "historic”,*® the Brus could not be rehabilitated by
the end of 2020, largely due to fierce opposition from local Bengalis
(non-tribals) and Mizos (tribals) who opposed the alleged plans of the
state government of Tripura to settle 5,000 Bru families in six locations
in Kanchanpur sub-division.®*® On 21 November, the Joint Movement
Committee (JMC), comprising Bengalis and local Mizos, blocked the
Assam-Agartala National Highway-8. The protest turned violent and
one protestor was shot dead by the Tripura State Rifles (TSR) and one
fire service personnel, a tribal, was beaten to death by protestors at
Panisagar in North Tripura district.>’

Repression under forest laws

A large number of forest-dwelling Indigenous Peoples continued to be
denied their rights in 2020. According to information available from the
Ministry of Tribal Affairs, as of 31 March 2020, a total of 4,251,545 claims
had been filed under the FRA of which 41.22% were rejected.3® Section
4(5) of the FRA specifically states that no member of a forest-dwelling
Scheduled Tribe or other traditional forest dwellers shall be evicted or
removed from the forest land under their occupation until the recogni-
tion and verification procedure is complete. The Panchayats (Extension
to Scheduled Areas) Act, 1996 also provides that the Gram Sabha or the
Panchayats at the appropriate level shall be consulted before acquir-
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ing land in the Scheduled Areas or implementing development projects
and before resettling or rehabilitating persons affected by such projects
in the Scheduled Areas. However, the Indigenous Peoples were evicted
despite their claims under the FRA being under adjudication.

The governments continued to evict Indigenous Peoples even dur-
ing the COVID-19 lockdown when ordinary people were struggling for
basic needs such as housing, food, education and medical facilities,
etc. The forced evictions exposed the victims to extreme poverty, des-
titution and vulnerability to COVID-19 infections and left them severely
traumatised. Cases of forcible evictions by forest officials during the
lockdown period included three families of the Gutti Koya tribe at Kotha
Kotturu village in Chintooru mandal in East Godavari district of Andhra
Pradesh on 13 April;*? 32 tribal families comprising 90 persons at Saga-
davillage adjacent to the Khandualmali forest area in Kalahandi district
of Odisha on 24 April;*° 81 families belonging to Koya tribe at Satya-
narayanapuram village in Bhadradri-Kothagudem district of Telangana
in June;* and 20 tribal families evicted from Dugli village in Dhamtari
district of Chhattisgarh on 13 October.“? In many cases, the authorities
burnt down houses, destroyed standing crops and set fire to food grains
leading to pauperisation of the evicted IP families.

Situation of Indigenous women

Indigenous women and girls in India are deprived of many of their rights.
Both collective and individual rights are violated in private and public
spaces. Sexual violence, trafficking, killing/branding as a witch, mil-
itarisation or state violence and the impact of development-induced
displacement, etc. remained major issues. In its latest report “Crime in
India 2019” published on 1 October 2020, the National Crime Records
Bureau (NCRB) of the Government of India stated that 1,133 tribal wom-
en were raped in 2019.%° Indigenous women faced sexual assault from
both civilians and the security forces. The trend continued in 2020 with
several reported cases. A 21-year-old Indigenous woman was allegedly
raped by a constable of the CRPF when she had gone to graze cattle
near the CRPF camp in Dubbakota area under Sukma district of Chhat-
tisgarh on 27 July 2020. The CRPF constable was arrested after the vic-
tim filed a police complaint.“* On 1 July 2020, the Inspector-In-Charge
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of Biramitrapur police station in Sundargarh district of Odisha was ar-
rested and dismissed from service for repeatedly raping a 13-year-old
tribal girl inside the police station.“®

Men and women, including Indigenous Peoples, were humiliated,
brutalised and killed in the name of witch-hunting. According to the
latest report of the NCRB, cases of “witchcraft”-motivated murders
increased from 63 cases in 2018 to 104 cases in 2019, showing an
increase of 65%. Yet there is no national law prohibiting witch-hunting.
Incidents of witch-hunting continued to be regularly reported in 2020.
On 26 June, a Koya tribal couple were allegedly beaten to death by two
persons on suspicion of practising witchcraft at Pendalguda village in
Malkangiri district of Odisha.*® On 24 July, a 36-year-old tribal widow
was tied to a pole and tortured by some villagers on suspicion of being a
witch near Valod town in Tapi district of Gujarat.*> Another tribal woman
was tortured and set on fire by her relatives in Gujarat’'s Rajkot district
on 18 November.5° In October, three members of one Munda tribal fami-
ly, his wife and daughter were beheaded by the villagers at Kuda village
in Khunti district of Jharkhand on suspicion of “practising witchcraft""
On 30 September, two tribals identified as witches, including one wom-
an, were lynched, beheaded and set on fire by an angry mob over sus-
picions of practising witchcraft at Rahimapur village in Karbi Anglong
district of Assam.5?

With the majority of the victims being women, witch-hunting re-
mains one of the most common forms of violence against Indigenous
women. These attacks are motivated by a combination of superstitious
beliefs, religious practices and patriarchal norms. The witch-hunted
victims are often those who dare to challenge patriarchal norms and
superstitions within their communities.
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Indonesia has a population of approximately 260 million. Ac-
cording to the Central Bureau of Statistics, the government
recognizes 1,331 ethnic groups.’ The Ministry of Social Affairs
identifies some Indigenous communities as komunitas adat
terkecil (KAT), or geographically-isolated Indigenous communi-
ties. However, many more peoples self-identify as or are con-
sidered by others to be Indigenous. Recent government acts
and decrees use the term: Masyarakat Adat to refer to Indige-
nous Peoples. The national Indigenous Peoples’ organization,
Aliansi Masyarakat Adat Nusantara (AMAN), estimates that the
total population of Indigenous Peoples in Indonesia is between
50 and 70 million.

The third amendment to the Indonesian Constitution rec-
ognizes Indigenous Peoples’ rights in articles 18 B-2 and 28 I-3.
In more recent legislation, there is implicit recognition of some
rights of Indigenous Peoples, where they are referred to as:
Masyarakat Adat or Masyarakat Hukum Adat, including Act No.
5/1960 on Basic Agrarian Regulation, Act No. 39/1999 on Hu-
man Rights, and MPR Decree No. X/2001 on Agrarian Reform.
Act No. 27/2007 on the Management of Coastal Areas and
Small Islands and Act No. 32/2010 on the Environment clearly
use the term: Masyarakat Adat and use the working definition
of AMAN. The Constitutional Court affirmed the constitutional
rights of Indigenous Peoples to their land and territories in May
2013, including their collective rights to customary forests.

While Indonesia is a signatory to the United Nations Dec-
laration on the Rights of Indigenous Peoples (UNDRIP), govern-
ment officials argue that the concept of Indigenous Peoples is
not applicable as almost all Indonesians (with the exception
of the ethnic Chinese) are Indigenous and thus entitled to the
same rights. The government has consequently rejected calls
for specific needs from groups self-identifying as Indigenous.

West Papua covers the western part of the island of New
Guinea and comprises the two Indonesian provinces of Papua
and West Papua (Papua Barat). It has a population of 4.378 mil-
lion people split across two provinces, with 3.5 million in Papua
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province and 878,000 in West Papua province. More than 50%
of the population in both provinces are migrants who came
from other parts of Indonesia through the government-spon-
sored transmigration program between the 1970s and early
2000s.

West Papua has the most diverse cultures and languages
in Indonesia. While Bahasa Indonesia is the official language
spoken now, there are more than 250 tribal languages spoken
by Indigenous Papuans today. West Papua is divided into sev-
en distinct customary territories: Mamberamo Tabi (Mamta),
Saireri, Domberai and Bomberai, Mee Pago, La Pago and Ha
Anim.

Since Indonesia took control over the region from the
Netherlands in 1969, West Papuans have continued to seek
independence from Indonesia. In 2001, the Indonesian govern-
ment issued a Special Autonomy Law for Papua formerly called
Irian Jaya, after which the government forcibly divided the In-
donesia-controlled part of the island into Papua and West Pap-
ua provinces.

Land conflicts and criminalization

n 2020, the entire world was affected by the COVID-19 pandemic in

which the rate of human activity has slowed down. However, some

companies in Indonesia did not stop their operations and, what is
worse, were busy criminalizing Indigenous Peoples who stood in the
way to them expanding their businesses.

Disheartening news arrived from Lamandau District in Central
Kalimantan Province on 26 August. The chief of the Laman Kinipan In-
digenous community, Effendi Buhing, was arrested by Central Kaliman-
tan Provincial Police over a dispute with PT Sawit Mandiri Lestari (SML),
a palm oil company.? The customary leader was prosecuted for leading
the community struggle to defend his community’s forest.

The scene of the chief’s arrest went viral in Indonesian social me-
dia. Fully armed police and a number of vehicles took the Kinipan com-
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munity by surprise. They came to arrest Buhing in full force, as if they
were going after a terrorist, even though Buhing was sitting relaxing in
the porch of his stilt house.® His wife, who filmed the incident, was in
tears watching her husband dragged from his house in his ancestral vil-
lage. After public pressure, Buhing was released and allowed to return
home, although a sense of unease remains.

Several months prior to his arrest, five other Laman Kinipan Indig-
enous people were arrested and put in jail.*

The Besipae-Pubabu Indigenous Peoples on Timor Island in East
Nusa Tenggara province are being criminalized by the local authorities
for defending their customary forest from being cleared to create space
for a corn plantation and cattle raising.® They are defending their forest
because clearing it would affect the availability of water in the wells sur-
rounding the forest and reduce the flora and fauna on which the Indige-
nous community rely.

On a number of occasions in 2020, state security agents violently
attacked community forest defenders. As a result of clashes that took
place in August, 37 families were violently evicted from the area and
had their houses demolished. In October, clashes resulted in injuries to
at least five community members, including children.¢

The conflict between the Besipae-Pubabu community and the pro-
vincial authorities started in 2013 when the authorities granted a right-
to-use certificate for a 3,780 hectare-area of the forest without the con-
sent of the community.” Ironically, the August events took place just one
day after the celebration of Indonesia’s Independence Day, where the
country’s president Joko Widodo proudly wore traditional clothes from
one of the Timorese Indigenous communities.®

In a similar case, the Rakyat Penunggu Indigenous Peoples of
Durian Selemak and Pertumbukan villages in North Sumatra Province
clashed with state security agents and private security officers hired
by PT Perkebunan Nusantara Il (PTPN II), a state-owned agribusiness
company on 29 September 2020 when the latter arrived to clear the
community’'s 966-hectare ancestral domain in order to convert it into
a sugarcane plantation.? The company justified the forced occupan-
cy claiming that the Rakyat Penunggu’s land was in fact owned by the
state.

Ten women from the community blocked heavy machinery from
entering the village. PTPN Il Security used violence to move community
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activists from the road. One elderly woman was punched in the stom-
ach and was in such pain that she almost fainted.™

The three cases illustrate how, despite the pandemic, the private
sector and the authorities in Indonesia are continuing to harass and
criminalize Indigenous Peoples in order to appropriate their lands.

Legislation

The Job Creation Law, a part of the Omnibus Law package," was passed
on 5 October 2020 despite strong opposition from Indonesia’s civil so-
ciety.

The Alliance of Indigenous Peoples of the Archipelago (AMAN), the
nationwide Indigenous organization, has strongly opposed the Omni-
bus Law since its early formulation. In March, the organization issued
a position paper on the Job Creation Bill — nicknamed “Cilaka” or the
Disaster Bill — detailing Indigenous Peoples’ fundamental problems
with the bill. These range from procedural issues, whereby Indigenous
Peoples’ were excluded from participating in the drafting process, to its
very essence, as the bill was created on the pretence that only special
investments in the natural resources sector could create jobs.” Indone-
sia's Indigenous Peoples are fearful that the Omnibus Law will trigger
more extensive and massive violence and criminalization against Indig-
enous Peoples.

AMAN National Work Meeting

One important agenda in 2020 for Indonesia’'s Indigenous Peoples
was the biannual National Work Meeting organized by the Alliance of
Indigenous Peoples of the Archipelago (AMAN). As in the past, the Na-
tional Work Meeting was going to take place in March, alongside the
commemoration of the Awakening Day of Indigenous Peoples of the
Archipelago on 17 March and coinciding with the adoption of AMAN's
declaration on 17 March 1999. The Meeting was planned to take place
in Ende, East Nusa Tenggara, but was postponed due to the COVID-19
pandemic.

The National Work Meeting finally took place on 17-19 November
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2020 and, for the first time in its history, was held virtually. Despite the
obvious challenges of the digital divide across the country, the overall
evaluation of the meeting was positive and, according to AMAN's Sec-
retary General Rukka Sombolinggi, has demonstrated Indigenous Peo-
ples’ resilience in the face of challenges.

Reflections on the pandemic

While the Government of Indonesia lacked seriousness in preventing
the spread of the coronavirus, AMAN's Secretary General Rukka Som-
bolinggi showed strong leadership in the face of the public health dis-
aster.

An emergency response task force called “Gugus Tugas AMANkan
COVID-19" was formed.”™ This task force included an extensive network
of COVID-19 response teams operating in areas populated by Indige-
nous Peoples throughout the archipelago. As of today, there are 108
teams in operation.

The majority of the response team members are Indigenous youth
and women. Their work focuses mostly on ensuring their villages are not
exposed to the virus. In doing so, they have sometimes introduced inno-
vative solutions. For example, members of the Indigenous Youth Front
of the Archipelago (BPAN) in North Sulawesi, the Osing in East Java,
and Sembalun, West Nusa Tenggara made hand sanitizer from natural
ingredients. They also recorded the process in video tutorials™ so that
Indigenous youth in other areas could learn. In addition, both Indige-
nous youth and women are engaging in farming and thus contributing
to making their communities more resilient amidst the pandemic.

Soon after the start of the pandemic, AMAN issued a recommen-
dation to all Indigenous communities to introduce a lockdown, following
a concept of dignified lockdown.” This concept allows Indigenous Peo-
ples to continue to carry out their activities as usual as long as they do
not leave their communities. Indigenous Peoples can continue to tend
their rice fields and gardens, harvest forest products and carry out oth-
er activities. Dignified lockdown ensures the resilience of Indigenous
Peoples and is a manifestation of Indigenous Peoples' sovereignty in
the face of the COVID-19 pandemic.

Indigenous Peoples and local communities, for example AMAN
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and the Consortium for Agrarian Reform (KPA), together supplied 10
tons of rice as well as fish and vegetables to the residents of Jakarta.”
The beneficiaries were population groups that were among those hard-
est hit by the pandemic, including daily wage laborers, informal sector
workers and journeymen. This acts not only demonstrates that, armed
with their traditional knowledge, Indonesia’s Indigenous Peoples, are
resilient in the face of such large-scale disasters as the COVID19 pan-
demic but that they are also able to generously extend their support to
their fellow citizens in cities.

Indigenous women

In November, PEREMPUAN AMAN presented a report on Gender-Based
Violence in Natural Resource Management in Indonesia. The report was
produced on the basis of data collected in 21 Indigenous communities
and details the situation of Indigenous women in Indonesia, including
their occupations, participation in customary decision-making, and ac-
cess to natural resources. The reports emphasizes that while the role
of women in sustainable resource management is very high, their par-
ticipation in customary decision-making remains low. As a result, they
remain vulnerable to discriminatory practices and violence. Research-
ers behind the report hope that it could be used to encourage chang-
es in development policy in Indonesia so that it takes into account the
interests and needs of Indigenous Peoples in general and Indigenous
women in particular.”

WEST PAPUA
COVID-19 in Papua

On 26 March 2020, Papua Provincial authorities officially closed access
to the province to passenger traffic by air and seain order to prevent the
spread of the coronavirus in Papua province.” Land border crossings to
Papua New Guinea were also closed to passenger traffic. In addition to
access to the province, certain restrictions on social gatherings were
also introduced. The restrictions were initially introduced for a period
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of two weeks but were extended thereafter. While passenger traffic has
been suspended, the transportation of goods has continued. Access to
Papua province was finally reopened on 8 June although certain COV-
ID-19 restrictions remained in place until the end of the year.

West Papua province also closed access to its territory although
restrictions on movement here were somewhat less strict.

While the number of cases of COVID-19 recorded among Indige-
nous Peoples in Papua and West Papua provinces in 2020 was not very
high, the death rate among those cases was among the highest in In-
donesia.”” The situation was exacerbated by insufficient healthcare in-
frastructure in the two provinces, where Indigenous Peoples often live
far from the health facilities. Due to limited availability of hospital beds,
some COVID-19 patients were hospitalized in hotels, where treatment
was inadequate.

The economic impact of COVID-19 was especially strong in urban
areas. Due to the slow response from the government, some communi-
ty businesses had to shut down.?°

The already precarious situation of the Indigenous Peoples dis-
placed from Nduga regency to other regencies of Papua province fol-
lowing Indonesian Army’s counterinsurgency operation in 2018-2019%
was exacerbated by the pandemic-related restrictions.?? In addition to
health problems, a shortage of food and lack of access to education for
displaced children has also been an issue of concern.

Moreover, restrictions on movement introduced in March prevent-
ed people from engaging in their daily duties, even work so that they can
meet their daily needs, thus further worsening their economic situation.
Internally Displaced People (IDPs) are also suffering hostility from the
local residents and are sometimes unable to go to fetch water and fire-
wood.?

Internet blackout decision and online disinformation

On 3 June, a panel of judges at the Jakarta State Administrative Court
ruled in the case on the termination of Internet access in Papua and
West Papua that occurred during the anti-racist demonstrations in
2019. The court ruled that the action of the Ministry of Communication
and Information and the President of the Republic of Indonesia to slow
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down and cut Internet access in the provinces of Papua and West Pap-
ua in August and September 2019 was an unlawful act.?* The Internet
blackout that occurred in 2019 prevented access to information on the
protests from reaching the rest of the country.

Meanwhile a joint open-source investigation by the BBC and the
Australian Strategic Policy Institute published in 2020 uncovered a
well-funded and coordinated disinformation campaign on the Internet
seemingly targeting the Free Papua movement.?® The campaign, which
involved hundreds of social media accounts on Twitter and Facebook,
as well as dozens of websites with content in Indonesian, English, Ger-
man and Dutch, is spreading confusing and outright false information.
It seems that the purpose of the disinformation campaign is to influ-
ence international opinion about the situation in Papua and activists
involved in the struggle for self-determination.

In a situation where the region is cordoned off for international
journalists, while local independent media is restricted, such a disin-
formation campaign has huge potential to influence the international
community’s perception of the situation in Papua.?

Trial of seven prisoners in Kalimantan

On 17 June, a Panel of Judges at the Balikpapan District Court, East
Kalimantan found seven Papuan political prisoners guilty of treason for
their participation in anti-racism demonstrations in Jayapura in 2019.%
The trial was held outside Papua to prevent expressions of popular sup-
port for the defendants.

Among the seven activists were Deputy Chairman of the Leg-
islative Body of the United Liberation Movement for West Papua (UL-
MWP) Buchtar Tabuni, chairman of the National Committee for West
Papua (KNPB) Agus Kossay, and President of the Student Association
at Jayapura University of Science and Technology (USTJ) Alexander
Gobay. The prosecution were asking for harsh sentences of up to 15
years in prison but, in the end, the court handed down sentences rang-
ing from between 10 and 11 months.?® Sentenced activists are also re-
quired to pay a court fee of IDR 5,000.
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Violence against civilians in Intan Jaya

On 19 September, pastor and Indigenous community leader Yeremia
Zanambani was shot and killed by the Indonesian National Army (TNI)
during a counterinsurgency operation in the vicinity of Hitadipa, Intan
Jaya, Papua. The accident caused a public outcry and requests to the
President of Indonesia, Joko Widodo, to investigate the killing.?*

An independent investigation®® conducted by the Papua Province
Humanitarian Team revealed that the murder of Pastor Zanambani was
related to the disappearance earlier the same year of two civilians fol-
lowing raids carried out by TNI in Hitadipa.

On 21 April 2020, a group of TNI soldiers in Sugapa, Intan Jaya re-
gency carried out a raid on the community under the pretext of ensuring
compliance with the COVID-19 health protocols. Intan Jaya Covid Task
Force later stated that the operation was not part of the handling of the
COVID-19 pandemic in Intan Jaya.

During the raid, the TNI arrested three civilians. One was soon re-
leased; however, the other two, brothers Apinus Zanambani (22) and Lu-
ther Zanambani (23), were taken to Sugapa Sub-District Military Com-
mand Headquarters and have not been seen since. When, after some
time without news from the Apinus and Luther, their family started to
press the military for answers, TNI denied knowing the whereabouts of
the young men. The families of the missing men requested Pastor Jer-
emiah Zanambani, who was from the same clan as them, to intervene.

In December 2020, TNI announced that it was investigating nine
members of the military for their suspected involvement in the disap-
pearance of the two men.

Pastor Zanambani is the 14th victim in a series of violent events
in Hitadipa since 2019 when, in response to the West Papua National
Liberation Army’s (TPNPB) killing of three civilians, TNI established its
field base in Hitadipa. Another eight civilians have been injured since.

The widespread violence to which civilians have been subjected
shows that the Indonesian Army was not fully in control of the excesses
of its members during the counterinsurgency operations in Intan Jaya.
Furthermore, the prosecution of the military personnel involved in vio-
lence has been slow and insufficient.

Violence in Hitadipa resulted in mass displacements of civilians to
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other districts of Intan Jaya regency. Hitadipa residents are calling for
TNI's departure from the area so that they can return home.*'

Cancellation of the Papuan People’s Assembly
Hearing Meeting

In November, Indonesian authorities disrupted a series of hearings
about Papuans’ satisfaction with the region’s special status granted by
the Indonesian government some 20 years ago. The hearings were or-
ganized by the Papuan People's Assembly (MRP), a special government
body introduced by the law on the Special Autonomy Status.

In Merauke, in the southern part of Papua, the MRP team in charge
of the hearings was arrested by police and escorted handcuffed to a
police station where they were accused of being involved in organiz-
ing pro-independence debates and interrogated. After interrogation, all
those arrested were released.

In Wamena, participants in the hearings were confronted at the
airport by pro-government militia Barisan Merah Putih.*?

Those who did manage to make it to the venue in Papua’s capi-
tal, Jayapura, were turned away by police citing COVID-19 restrictions,
although the number of people present was lower than the maximum
allowed by the authorities.3?

Prospects for 2021

In the upcoming year, the Indonesian government and Parliament are
hopefully going to pass the Indigenous Peoples Bill. It is hoped that
passing this bill into law will counterbalance the Job Creation Law in
that it will offer certain guarantees of protection for the rights of Indig-
enous Peoples.
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The two Indigenous Peoples of Japan, the Ainu and the
Okinawans, live on the northernmost and southernmost is-
lands of the country’s archipelago. The Ainu territory stretches
from Sakhalin and the Kuril Islands (now both Russian territo-
ries) to the northern part of present-day Japan, including the
entire island of Hokkaido. Hokkaido was unilaterally incorporat-
ed into the Japanese state in 1869. Although most Ainu still live
in Hokkaido, over the second half of the 20th century, tens of
thousands migrated to Japan’'s urban centres for work and to
escape the more prevalent discrimination on Hokkaido. Since
June 2008, the Ainu have been officially recognised as Indig-
enous people of Japan. The most recent government surveys
put the Ainu population in Hokkaido at 13,118 (2017) and in the
rest of Japan at 210 (2011), though experts estimate the actual
population to be much higher.

Okinawans, or RylkyGans, live in the Rydkyd Islands,
which make up Japan's present-day Okinawa Prefecture. They
comprise several Indigenous language groups with distinct
cultural traits. Japan colonised the RylkyUs in 1879 but later
relinquished the islands to the United States in exchange for
independence after World War Il. In 1972, the islands were re-
incorporated into the Japanese state and Okinawans became
Japanese. The island of Okinawa is home to 11 million of the
1.4 million Okinawans living throughout the RydkyUs. The Japa-
nese government does not recognise Okinawans as Indigenous
people.

Japan has adopted the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP) — although it does not recognise
the unconditional right to self-determination. It has not ratified
ILO Convention 169.
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ollowing implementation of the Ainu New Law in 20192 the Ainu

people were again in the spotlight in the Japanese media in 2020

due to the opening in July of a new National Museum of the Ainu
(the Upopoy National Ainu Museum and Park, hereafter “Upopoy”).
Many issues nevertheless remain in regard to advancing Indigenous
policy, particularly in terms of the rights to self-determination and free,
prior and informed consent.

In terms of the impact of the COVID-19 pandemic, while there have
been no reports of deaths among the Ainu of Japan, just like members
of any other society. Ainu communities in Hokkaido have faced severe
economic challenges in maintaining their livelihoods. Considering par-
ticularly that the tourism industry plays an important role in the Hokkai-
do economy, Ainu individuals engaged in small-scale tourism-related
businesses have been hard hit.> Moreover, despite now being at a criti-
cal juncture in terms of lobbying against the shortcomings of Ainu pol-
icy set out in the New Ainu Law and the running of the Upopoy, critical
public discussion on these developments has been forced to a virtual
halt by the effects of the coronavirus.*

Upopoy National Ainu Museum and Park

Following developments in Ainu-rights politics in Japan in the wake of
the Japanese government’s vote in favour of the United Nations Decla-
ration on the Rights of Indigenous Peoples (UNDRIP) in 2007, and offi-
cial recognition of the Ainu as Indigenous people of Japan in 2008, the
Cabinet-chaired Council for Ainu Policy Promotion in 2009 proposed
creating a “symbolic space for ethnic harmony”. A decade later, in July
2020, this proposal took concrete shape with the opening of the Upopoy
National Ainu Museum and Park in Shiraoi Town, Hokkaido, under the
management of the Ainu Culture Promotion / Research Foundation.®
The Upopoy, which cost over USD 182 million to construct,® is the
first national facility honouring the Ainu, and it aims to promote Ainu
culture and raise public awareness of the Ainu. The Upopoy is built on
the former site of — and replaces — the Ainu Museum at Shiraoi, which
was independently and privately run by an Ainu general incorporated
association. In terms of size, the new national museum now surpasses
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that of the Ainu exhibit at the Hokkaido Museum in Sapporo, run by Hok-
kaido Prefecture. The Upopoy complex is over 100,000 square metres in
size, comprising three areas for displaying and preserving Ainu culture:
a National Museum building, an outdoor National Ethnic Harmony Park
museum, and a memorial facility for housing Ainu ancestral remains.’
The Hokkaido Shimbun compiled data based on the 2019 survey results
from the Ministry of Education, Culture, Sports, Science and Technology
(MEXT). The 2019 MEXT report showed that there were some 1,574 Ainu
human remains stored in 12 universities throughout the country. Some
of them were repatriated at the request of individuals and communities.
The Upopoy memorial facility houses the human remains of 1,323 Ainu
individuals and 287 boxes of aggregated remains and has been cast as
a "temporary resting place” for these ancestors until they can be repat-
riated to their home communities, upon request.? The challenge posed
by the repatriation of Ainu human remains sheds lights on the highly
problematic and unethical research conducted by researchers in the
19t and 20™" centuries.

As a first step toward increasing awareness about the Ainu, as
well as providing opportunities for Ainu individuals to gain employment
in a job that will allow them to practise their culture, the museum has
been welcomed by some Ainu.” However, criticism has also been lev-
elled at the Upopoy by Ainu activists who feel that the “culture” being
displayed there is not authentic,'® that the information shared is not re-
flective enough of the colonial nature of Ainu history," that the voices
of local Ainu communities have not been fully reflected in the planning
and creation of the displays,™ that the presence of the memorial facility
alone does not substitute for an apology by universities™ for the grief
and sorrow wrought by highly problematic and unethical research on
Ainu human remains, and that the repatriation process supported by
the memorial facility is insufficient.’

Lack of self-determination and free, prior and
informed consent

Meanwhile, over and above the issues raised by Ainu involvement in
the running and management of the Upopoy, the major shortcoming
in the Ainu New Law, namely that the Japanese government has not
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yet recognized Ainu self-determination as an Ainu right,® continues to
be criticized by Ainu activists. A number of significant issues came to
light in 2020.

First, disputes over the inherent Ainu right to use their land and
resources freely for their own community development are continuing.
While these issues currently revolve around riverine fishing rights, what
is ultimately at stake is the restoration of Ainu rights to self-determi-
nation over the territories and resources that were stripped from them
during the processes of colonization and incorporation into the Japa-
nese state.”

Criminal charges brought against Ainu fisherman Hatakeyama
Satoshi™ for harvesting salmon without prior permission in September
2018 were ultimately suspended by the Asahikawa District Court in July
2020. Hatakeyama, aged 79, has since suffered a stroke and has been
in the hospital since spring 2020. The reason for suspending the charg-
es is not known but it can be assumed that their filing in court would
have led to considerable negative publicity for Hokkaido Prefecture and
the Japanese state.” That the indictment has been suspended rath-
er than dropped, however, continues to cast a threat over further Ainu
protests over fishing as they remain potentially “illegal” actions. In the
meantime, Ainu and non-Ainu supporters of Hatakeyama are gathering
petitions to submit to the Hokkaido Governor to rectify this situation.

Meanwhile, another Ainu organization, the Rahoro Ainu Nation of
Urahoro Town (formerly the Urahoro Ainu Association) has taken a dif-
ferent route in the fight to restore their rights to resources. In a histor-
ic turn of events that foregrounds the entire historical process of the
annexation and colonization of Hokkaido, the Rahoro Nation has filed
litigation against the Japanese state and the Prefecture of Hokkaido to
confirm that their riverine harvesting rights have historically never been
extinguished by Japanese law.?° How this litigation will develop remains
to be seen but, if the plaintiffs’ core argument that their rights remain
intact is recognized, it could lead to recognition of a variety of Ainu
communal rights. It is expected that the government will fight tooth-
and-nail to deny the plaintiff's claim.

In what is an affront to the right to free, prior and informed consent
to development conducted on Indigenous lands, in October, two Hokkai-
do municipalities, Suttsu Town and Kamuynai Village, filed to become
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potential nuclear waste-disposal sites without any consultation of the
Ainu people. Citizens' groups, including Ainu members, have submitted
statements to the mayors of the two municipalities? denouncing the
municipal authorities’ decisions and indicating that these constitute
a breach of FPIC. Given that neither Hokkaido Prefecture nor the Jap-
anese state even mentioned the Ainu in their exchanges with the two
municipalities, this issue also throws light on the question of prefec-
tural and national intervention for the sake of local Indigenous rights.??

COVID-19 in Okinawa

In 2020, COVID-19 brought various difficulties to Okinawans, as it did to
other Indigenous Peoples across the globe. After the first case was reg-
istered on the islands in February, subsequent increases?® meant that,
by August, the number of confirmed cases per 100,000 population in
Okinawa was higher than the national average, and continued to grow
thereafter.?* One of the reasons for this is assumed to be travel to and
from Okinawa, stimulated by the national government’s tourism poli-
cy that commenced in July to boost the depressed economy, as also
pointed out by the Governor of Okinawa.?® An additional concern in this
regard is secondary infection through US military personnel in Okina-
wa.? Despite the increase in number of positive cases on the bases,?
US military authorities shared only limited information about them, for
example withholding information on transmission routes. Moreover,
according to media reports, not all the military personnel were taking
infection tests on entering Okinawa until the end of July.2®

As elsewhere in the world, COVID-19 has affected many of the plans
on the human rights agenda as many gatherings, meetings or events
had to be postponed or scaled down. For instance, the trial dates on
the repatriation of ancestral human remains were postponed, and the
number of public seats at open trials was considerably reduced.?” How-
ever, migration of some events online, for example the symposium on
the US military bases in December, which brought together panellists
from Okinawa and Tokyo, may have helped to reach a wider audience
and broaden alliances.*°
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Disputes on Indigeneity

One of the significant issues carried over from previous years was a dis-
pute on whether Okinawans are Indigenous Peoples. Notably, several
local governments in Okinawa, as well as the main island of Japan that
received the petition, have adopted resolutions on this matter in recent
years. They are calling on the Government of Japan to work with human
rights treaty bodies such as the Committee on the Elimination of Racial
Discrimination (CERD) and the Human Rights Committee to convince
them to withdraw their recommendations that recognize Okinawans
as Indigenous Peoples. In response to one of the latest such resolu-
tions adopted by Ginowan City Council (GCC) in December 2019, the
All Okinawa Council for Human Rights issued a statement in Novem-
ber 2020 criticizing the GCC's resolution for its failure to understand
international human rights law and treating the notion of Indigenous
Peoples as based on biological distinctions rather than collective rights
holders under international law.*' Various individual opinions and edito-
rials on the subject, both in support of UN treaty bodies’' recommenda-
tions and against them, were also published in local newspapers during
2020, stimulating the debate on the notion of Indigenous Peoples on
RyUkyU islands.®?

US military bases

Another ongoing struggle was against the US military bases in Okina-
wa, especially with regard to the Japanese government’s plan to con-
struct a new base in Henoko. Notably, the land reclamation works for
the base, which started in December 2018, carried on during 2020 with
only a two-month suspension from April to June because of COVID-19.3°
The Government of Japan is forging ahead with the plan,3* ignoring the
opposition to it from Okinawans, particularly expressed through a local
referendum in February 2019 where more than 70% of the votes went
against the construction.®® The protestors have continued their sit-ins
to oppose the construction, totalling 6,000 days in all in September.3®
Among the multiple court cases,*” the Supreme Court of Japan ruled in
favour of the Japanese government in March, dismissing Okinawa Pre-
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fecture's lawsuit seeking to stop the landfill work.*® In November, Naha
District Court also rejected another lawsuit by Okinawa Prefecture,
which then appealed to the higher court in December.??

In this context, it is notable that Okinawan youth have been ac-
tively standing against these issues, particularly the construction of
a new base in Henoko. For instance, the 2019 local referendum ques-
tioning the plan was proposed and campaigned on by one of the young
Okinawans, Jinshiro Motoyama, who over the years has given many
talks on this matter across Japan, including this year.“® He and a group
of other young Okinawans also submitted the petition to local govern-
ments in both Okinawa and the main island of Japan, requesting that
they respect the result of the referendum and stop the construction.*
The petition has been adopted by multiple local governments, includ-
ing Okinawa Prefectural Assembly in March 2020.%> To provide clearer
historical views, a young Okinawan activist has also developed YouTube
videos on the subject.*® In addition, in February, 40 students at Okina-
wa International University submitted their letters to the UN Secretary
General, Antdnio Guterres, inviting him to visit the islands and see the
human rights situation there.**

Repatriation movement

The repatriation of Okinawan human remains is also an ongoing issue.
In 2020, the 5th, 6th and 7th hearings were held in the lawsuit against
Kyoto University,*® filed in December 2018, concerning human remains
taken by anthropologists in the early 20th century.*® Referring to Arti-
cle 12 of the UN Declaration on the Rights of Indigenous Peoples, the
plaintiffs in the case have demanded repatriation of their ancestral
remains. Kyoto University, the defendant, denies Okinawan Indigenei-
ty and hence dismisses the demand for repatriation of the human re-
mains concerned.”” As the battle in court was unfolding, in July 2020,
the Okinawa Prefectural Board of Education measured and investigated
63 sets of human remains transferred from National Taiwan University
in March 2019. The Board is built into a Japanese bureaucratic system
and the investigation was done despite the bereaved families’ requests
for repatriation and aerial reburial.*® Furthermore, in October, the re-



240 IWGIA - The Indigenous World - 2021

search facility under the Board that was holding these remains refused
the request of several Okinawans to perform the ritual for their ances-
tors at the facility.*

On 1 December, at the Pacific and Asia virtual regional meeting
within the 13th session of the UN Expert Mechanism on the Rights of
Indigenous Peoples, Prof. Yasukatsu Matsushima read a joint state-
ment on behalf of two Indigenous rights organizations, Nirai Kanai nu
Kai®® and Shimin Gaikou Centre, in this regard. The statement reads,
"“Grave robbery, storage, and research of our ancestors' human remains
by academic institutions have deeply damaged our funerary practices,
spiritual world, peace of mind, and dignity as peoples,” asserting the
violation of their human rights as Indigenous Peoples.”

Other incidents

Contributing to the awareness of human rights issues in Okinawa, there
were also multiple events in 2020. For instance, the 34" Human Rights
Training and Research Assembly was held for the first time in Okinawa
in February. The speakers and participants, more than 1,000 people, dis-
cussed various human rights issues surrounding the islands, including
structural discrimination, historical assimilation and sexual violence.®?
In the same month, Meio University held an international symposium
on the revitalization of Okinawan languages and cultural education.®®

The ongoing struggles for human rights will continue in 2021. The
impacts of COVID-19 will persist and further work needs to be carried
out to address various concerns, including construction of the new
base in Henoko, the repatriation of human remains, as well as the dis-
pute over the Indigeneity of Okinawans.
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Laos
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With a population of just over 7 million,' Laos, officially the Lao
People's Democratic Republic or Lao PDR, is one of the most
ethnically diverse countries in mainland Southeast Asia. The
ethnic Lao, comprising around half of the population, dominate
the country economically and culturally. There are, however,
some provinces and districts where the number of Indigenous
people exceeds that of the Lao and where their culture is prom-
inent. There are four ethnolinguistic families in Laos; Lao-Tai
language-speaking groups represent two-thirds of the popula-
tion. The other third speaks languages belonging to the Mon-
Khmer, Sino-Tibetan and Hmong-Ew-Hmien families and these
are considered to be the Indigenous Peoples of Laos. Officially,
all ethnic groups have equal status in Laos, and the concept of
Indigenous Peoples is not recognised by the government, de-
spite the fact that Laos voted in favour of adopting the UN Dec-
laration on the Rights of Indigenous Peoples. The Lao govern-
ment uses the term ethnic group to refer to Indigenous people.

The Lao government currently recognises 160 ethnic sub-
groups within 50 ethnic groups. Indigenous Peoples, especially
those who speak Hmong-Ew-Hmien languages, are unequivo-
cally the most vulnerable groups in Laos. They face territorial,
economic, cultural and political pressures and are experienc-
ing various threats to their livelihoods. Their land and resources
are increasingly under pressure from pro-investment govern-
ment development policies and commercial natural resource
exploitation. Indigenous people lag behind the majority Lao-Tai
at all economic levels. They have worse access to healthcare,
lower rates of education, and less access to clean water and
sanitation. Indigenous Peoples’ relying on unimproved or sur-
face water ranged from between 20 to 32.5%, compared to just
8.5% of Lao-Tai, and while only 13.9% of Lao-Tai practice open
defecation, that percentage rises to between 30.3 to 46.3%
among Indigenous Peoples.?

Laos has ratified ICERD (1974), CEDAW (1981), CRC (1991),
ICCPR (2009). The Lao government, however, severely restricts
fundamental rights, including freedom of speech (media), as-
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sociation, assembly and religion, and civil society is closely
controlled. Organisations openly focusing on Indigenous Peo-
ples or using related terms in the Lao language are thus not al-
lowed, while open discussions about Indigenous Peoples with
the government can be sensitive, especially since the issue is
seen as pertaining to special (human) rights.

Decree on Ethnic Groups

he rights of ethnic groups as stated in the Constitution and oth-

er policies and laws were detailed and strengthened in the recent

Government Decree on Ethnic Groups, finally adopted in March
2020 and which includes provisions to enforce comprehensive support
to ethnic groups in rural areas, such as access to infrastructure, educa-
tion, health, information, justice and gender. However, as pointed out in
The Indigenous World 2020,3 there is room for interpretation of some pro-
visions of the decree (including Article 10.2 on resettlement and Article
10.7 on banning shifting cultivation) which could potentially worsen the
already difficult economic and social situation of Indigenous communi-
ties.*

COVID-19

The Laos government has taken considerable measures to fight
against COVID-19. On 3 February, the National Taskforce Committee for
COVID-19 Prevention and Control was set up to provide appropriate re-
sponses and disseminate information to the public. On 29 March, the
Prime Minister issued Order No. 06/PM, which comprised of a series of
measures, including an order for the public to remain at home, border
closures and prohibitions on increases in the prices of food and other
essential products.®

Despite lacking equipment, medication and medical personnel,
as of 31 December only 41 cases had been recorded from COVID-19 in
Laos and no deaths.® This low figure may in part be due to the low rate
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of testing and tracing conducted; however, the government'’s efforts to
educate the public on the pandemic as well as to encourage them to re-
duce their social contacts have been evaluated positively by independ-
ent observers.”

The impact of COVID-19 on Lao PDR has thus far been largely
socio-economic given that domestic and regional supply chains col-
lapsed, along with local economies and, with them, household incomes
and consumer demand.

With a total population of 71 million, almost half a million people
are estimated to have lost their jobs, and roughly 383,000 people are
expected to slide back into poverty, further exacerbating pre-existing
inequalities. Food security, already an issue, has become critical, while
the disruption of school education could lead to substantial learning
losses in a country already facing an education crisis. The initial data on
food security and agriculture indicates a visible impact of COVID-19 on
sales of farmer produce, as well as on the availability and prices of some
food products in Luangnamtha and Bokeo Provinces. It also shows an
unemployment spike in many parts of the country, in particular in Atta-
peu, Bokeo, Luangnamtha, Savannakhet Provinces, and Vientiane Cap-
ital, with day labourers being most affected. Overall incomes for farmer
households also declined as a result of both a reduced volume of sales
and price fluctuations.®

The sudden surge in unemployment, as a result of workers who
were employed domestically being laid off and migrant workers return-
ing home from abroad, together with losses of income for micro-entre-
preneurs, could have a profound impact on Lao PDR’'s achievements
and progress towards meeting the 2030 SDGs and its ambitions for
middle-income status. The socio-economic impact of the COVID-19
pandemic is disproportionately affecting the livelihoods and well-being
of the most vulnerable, including the poor, elderly, women, children, ad-
olescents, Indigenous people, people with disabilities, people living with
HIV/AIDS, migrants and other groups.’

Migrant and mobile populations run a high risk of infection as well
as being affected by the wider social and economic impacts of COV-
ID-19. This is due to several factors and barriers such as a lack of or in-
adequate access to proper information on prevention; limitations in or
exclusion from accessing diagnostic and treatment services; cramped
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and crowded living and working conditions; stigma and discrimination;
and other factors."

It was also reported that women's domestic workloads increased
disproportionally during the lockdown. Moreover, a survey commis-
sioned by the UN Development Programme (UNDP) found that 3.3% of
men and 3.2% of women had noted an increase in arguments within
the household, and 5.3% of men and 4.4% of women reported seeing
increased violence in their “households or neighbourhood” during the
lockdown.™

Children and breastfeeding women in poor households are at risk
of deteriorating health due to reduced food consumption and nutrition-
al intake. Rising unemployment and falling incomes due to the pan-
demic further exacerbate women's, including girls’, risk of falling victim
to sexual exploitation and human trafficking. As they try to find a way to
survive the crisis, this vulnerable group of women and girls has become
more exposed to the risk of severe exploitation.™

As of 30 May 2020, 82,976 people had been reached with mental
and psychosocial support messages through social media, Lao PDR
Women Union Hotline counselling and other awareness raising activ-
ities provided by the Ministry of Health.”™ Additionally, the government
broadcast TV/radio spots and public announcements on violence
against children, child online protection and hotline numbers for vio-
lence in Lao and Indigenous languages.

In overcoming these challenges, it will be critical to ensure that no-
one is left behind and that priority is placed on reaching those furthest
behind first in the country’s recovery efforts to avoid disproportionate
humanitarian consequences and intensifying inequalities.

COVID-19 and Indigenous Peoples

Traditionally, many Indigenous communities in Laos separate the safe
space of their village from the outside world, where potentially danger-
ous spirits and entities roam. Some erect village “gates”, using wood,
bamboo and symbolic amulets to delineate the boundary between the
two, protecting the village's inhabitants. In line with these customs and
in response to the pandemic, communities belonging to Mon-Khmer
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speaking groups in Dakcheung District of Sekong Province placed hu-
man effigies along the roads as a marker and warning to travellers from
outside and who may be carrying the virus in order to frighten away any
bad entities that could enter the village, be it evil spirits or viruses.

Impact on Indigenous Peoples’ health

While isolation may be an effective way to protect the population from
becoming infected, it does not substitute for the inadequate healthcare
infrastructure existing in remote areas where a large proportion of In-
digenous Peoples live. Indigenous Peoples often have to travel great dis-
tances to access qualified medical attention, while the medical struc-
tures that are available lack modern technologies and communications.

To bridge the gap in access to and comprehension of pandem-
ic-related information, the UN Communications Group supported the
translation of key messages related to COVID-19 risk education into
Indigenous languages such as Akha, Hmong, Khmu and Souay, broad-
cast through community radio stations in five provinces and displayed
on distribution trucks travelling to 2,000 villages."™

Impact on Indigenous Peoples’ livelihoods, income
and food security

Indigenous Peoples of Laos have been among the groups hardest hit by
the socio-economic impacts of the pandemic. And this situation has
been further exacerbated by an already higher poverty rate compared
to the dominant population and a higher reliance on traditional prac-
tices, which are being threatened by the reduction in natural habitats,
biodiversity and climate change.

During the lockdown, Indigenous Peoples, including the Mon-
Khmer, Mien, Hmong, and Sino-Tibetan groups, were found to have
higher unemployment rates (76.9 percent) than the Lao-Tai majority
(62.8 percent).” For many Indigenous people, who mostly live in rural
and relatively isolated areas, earnings from day labouring may be the
most important source of cash income for their families, especially the
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poor. The UNDP commissioned a survey and a rapid assessment by the
World Food Programme and the UN Food and Agriculture Organiza-
tion (FAQ) (May 2020) found that day labourers in both agriculture and
non-agriculture were significantly affected.”

For Indigenous communities that have been resettled by the state
and who have lost access to natural resources due to various types of
concessions (mining, hydropower, industrial plantation) and who rely on
wage labour in urban centres or neighbouring Thailand, the pandemic
has exacerbated their vulnerabilities. The situation has become even
more catastrophic for single-headed households and persons with a
disability.”®

Food insecurity in Indigenous communities goes beyond the im-
pact of COVID-19. Climate change has been the cause of a long-term
impact on food security, especially for the rural poor, as droughts and
floods in 2019 put roughly 76,000 people at high risk of food shortages
by March of this year, as pointed out in a rapid assessment by the WFP
and FAO (May 2020).”

From June to July 2020, the Regional Community Forestry Train-
ing Centre for Asia and the Pacific (RECOFTC) and the FAO undertook
research in seven Asian countries: Cambodia, Indonesia, Lao PDR, My-
anmar, Nepal, Thailand and Viet Nam into how forest communities were
dealing with COVID-19 and lockdowns in order to understand whether
community forests were helping people to cope and to establish what
kind of support they need most to recover and build back better.?°

Based on findings from phase one of the research, RECOFTC esti-
mates that personal savings generated by selling timber and non-tim-
ber forest products fromm community forests helped people cope during
the first months of the lockdown. Eighty percent of respondents said
the lockdown harmed their livelihoods or food security. Half reported
being unable to sell their forest products because of travel restrictions,
a lack of buyers or depressed prices that made trading unprofitable.

The negative impacts of the pandemic were greater for women,
with women bearing greater workloads because of home-schooling
and caring for the family, and they faced increasing rates of domestic
violence and abuse. When asked what they needed to cope and build
back better after the pandemic, three-quarters of respondents said fi-
nancial support.
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Education

There is also strong inequality across ethnic groups when it comes to
accessing education, as children from Indigenous groups have lower
attendance rates than children who belong to Lao-Tai groups. Most of
this inequality across ethnolinguistic groups is explained by socio-eco-
nomic differences, such as wealth and place of residence. However, the
socio-economic impact of the COVID-19 pandemic is expected to fur-
ther exacerbate these pre-existing disparities in education. The overlap
between these factors also needs to be acknowledged.

For example, children and young people with disabilities from the
poorest families in the Mon-Khmer ethnic group, the one that has the
lowest school attendance rates in the country, the highest drop out
rates and which is among the lowest in terms of socio-economic sta-
tus, will be more vulnerable.”
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Malaysia
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As of 2017, the Indigenous Peoples of Malaysia were estimated
to account for around 13.8% of the 31,660,700 million nation-
al population. They are collectively known as Orang Asal. The
Orang Asli are the Indigenous Peoples of Peninsular Malaysia.
The 18 Orang Asli subgroups within the Negrito (Semang), Se-
noi and Aboriginal-Malay groups account for 0.7% of the pop-
ulation of Peninsular Malaysia (31,950,000). In Sarawak, the
Indigenous Peoples are collectively known as natives (Dayak
and/or Orang Ulu). They include the Iban, Bidayuh, Kenyah,
Kayan, Kedayan, Lunbawang, Punan, Bisayah, Kelabit, Berawan,
Kejaman, Ukit, Sekapan, Melanau and Penan. They constitute
around 1,932,600 or 70.5% of Sarawak’s population of 2,707,600
people. In Sabah, the 39 different Indigenous ethnic groups are
known as natives or Anak Negeri and make up some 2,233,100
or 58.6% of Sabah'’s population of 3,813,200. The main groups
are the Dusun, Murut, Paitan and Bajau groups. While the Ma-
lays are also Indigenous to Malaysia, they are not categorised
as Indigenous Peoples because they constitute the majority
and are politically, economically and socially dominant.

In Sarawak and Sabah, laws introduced by the British dur-
ing their colonial rule recognising the customary land rights and
customary law of the Indigenous Peoples are still in place. How-
ever, they are not properly implemented, and are even outright
ignored by the government, which gives priority to large-scale
resource extraction and the plantations of private companies
and state agencies over the rights and interests of the Indige-
nous communities. In Peninsular Malaysia, while there is a clear
lack of reference to Orang Asli customary land rights in the Na-
tional Land Code, Orang Asli customary tenure is recognised
under common law. The principal act that governs Orang Asli
administration, including occupation of the land, is the Aborigi-
nal Peoples Act 1954.

Malaysia has adopted the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP) and endorsed the
Outcome Document of the World Conference on Indigenous
Peoples but has not ratified ILO Convention 169.



258 IWGIA - The Indigenous World - 2021

wo major “tragedies”, both impacting on Indigenous lives and fu-

tures, hit Malaysia in 2020. The global COVID-19 pandemic did not

spare Malaysia, causing much social and economic upheaval in
the lives of many Malaysians, the Orang Asal notwithstanding. Follow-
ing closely in the wake of the health and medical crisis in March 2020,
the country was then thrown into political turmoil at the national level,
and later at the level of some states.

Locked down and lost out

The first Movement Control Order (MCQ), Malaysia's version of the lock-
down to control the spread of the COVID-19 virus transmission, began
on 18 March 2020. Almost immediately, many Orang Asal communities
began barricading their villages, effectively isolating themselves from
outsiders and not allowing any of their own people to leave their set-
tlements. Many of those who were living on the forest fringe chose to
retreat further into the forest, not just to self-isolate but also to secure
subsistence food. For the Orang Asli community in Peninsular Malaysia,
this strategy was effective as the number of cases in the community
was low (less than a half dozen), with all reported cases being contract-
ed at the victim'’s workplace in the towns.

For those Orang Asal who depend on daily work and wages, or who
are rubber and oil palm smallholders, as well as those who depend on
the cash economy to sell their products,? the food security situation
was dire in the early weeks.® Food needs were then supplemented with
food aid from the government and other social bodies. It should be not-
ed, however, that in Peninsular Malaysia and Sabah, in particular, the
Orang Asal were at the forefront of organising the collection and distri-
bution of food aid to their communities.

As the pandemic dragged on throughout the year, schools and
colleges remained closed and classes migrated to online lessons. The
lack of good Internet connectivity, or even any connectivity at all, plus
the lack of access to digital equipment such as laptops, tablets, mo-
bile phones and even printers meant that the majority of Orang Asal
children were unable to follow the online lessons, or could not follow
them fully. Some students literally had to trek to make-shift huts on
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hillocks just to get an Internet connection.* The digital divide between
the Orang Asal students and those of mainstream society was clear-
ly evident. A significant number of students found it difficult to access
the online classes, making it difficult for them to keep up with the oth-
er more tech-equipped students.® As such, the disproportionately high
pre-pandemic dropout rates among Orang Asli students, for example,
are likely to worsen when schools reopen in the coming year.®

Logging is an essential activity

The day after the Movement Control Order was enforced, and with the
endorsement of the National Security Council, the Ministry of Planta-
tion Industries and Commodities decreed that logging activities could
continue as usual.” The rationale: logging is regarded as an essential
activity. Hence while Orang Asal communities were in self-imposed
quarantine, their lands continued to be plundered by loggers.®

This was particularly so in the Gerik district of Perak. The state
government had called a halt to all logging activities in the Air Chepam
Forest Reserve on 1 August 2019.7 This was in response to the blockades
mounted by the Orang Asli and the outpouring of public support for the
Orang Asliwhen the blockades were repeatedly demolished by the state
and a number of Orang Asli arrested and detained. Even so, the loggers
never really stopped their work. They merely went to the neighbouring
forest reserve and continued their “essential” activity during the COV-
ID-19 lockdown. When the logs in that area ran out, they returned to the
Air Chepam Forest Reserve in November 2020 and continued as usual
despite the protests and blockades the Orang Asli had put up.’”® And de-
spite no notice being issued that the halt on logging activities in that
forest reserve had been lifted.

Logging activities continued throughout the year despite the COV-
ID-19 restrictions on the operation of businesses and movement of
people. The middle and end of 2020 also saw severe flooding in many
areas of the peninsula and Sabah." No-one disputed the link between
deforestation and the floods. Orang Asli livelihoods were affected as the
floods damaged their crops, destroyed bridges and made road condi-
tions impassable.”” For those communities affected, securing enough
food was always a major concern.
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Federal government falls

The Pakatan Harapan (“Alliance of Hope") government — which achieved
an unprecedented victory in the 2018 general election and replaced the
ruling coalition that had governed Malaysia uninterruptedly since Inde-
pendence in 1957 — was ousted in a political coup in March 2020.7 The
Pakatan Harapan government was seen as relatively Indigenous-friend-
ly, having specifically outlined in its Election Manifesto its intention to
support Orang Asal rights to their customary lands and to adopt the
principles of the UNDRIP.™

During its 22-month stint in power, the Pakatan Harapan gov-
ernment worked towards establishing working relationships with the
Orang Asal groups and on restoring rights to the Orang Asal. Among
other actions taken were the establishment of an Institutional Reforms
Committee, which heard representations for Orang Asli reforms,” the
organising of a National Convention on Orang Asli Development with
more than 700 Orang Asli leaders participating,’® and the appointment
of an Orang Asli anthropologist as Director-General of the Department
for Orang Asli.”

While the pace towards formally recognising Indigenous rights
was slow, with very little achieved legally or institutionally, at least the
movement was in the right direction. Perhaps the most significant pro-
Orang Asal action taken by the Pakatan Harapan government was the
commencement of a civil suit by the federal government against the
(then opposition-controlled) State Government of Kelantan (and others)
for recognition of the land rights of the Temiar in the Pos Simpor re-
gion. This was a case where loggers and durian’™ plantation owners had
encroached onto Orang Asli customary lands, leading to protests and
blockades that were summarily demolished by the authorities. Notably,
this was the first time the Malaysian Federal Government, or perhaps
any federal government, had taken proactive action on behalf of its In-
digenous Peoples.””

The new Perikatan Negara (National Alliance) party tends to be
more pro-Malay in its direction and policies.?® Orang Asal interests do
not feature highly in its political priorities. This was evident in November
2020, forexample, when they presented the Budget for the coming year.
A total of RM 158 million (USD 39 million) was allocated for the 215,000
Orang Asliin 853 villages. This works out to RM 738.00 (USD 183.00) per
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Orang Asli per year. Or RM 61.50 (USD 15.00) per Orang Asli per month.
Compare this to the allocation of RM 190 million (USD 47 million) in the
same budget for just one Quranic village meant for Muslims.?

Malaysia: Land of the Malays?

In keeping with the pro-Malay disposition of the new Perikatan Negara,
a member of that government arrogantly declared in Parliament that
Malaysia is the land of the Malays and that their rights as the “original
people” of Malaysia should not be questioned.??

This claim naturally incensed the Orang Asal, especially those on
the islands of Sabah and Sarawak that have an Indigenous population
of 58.6% and 70.5% respectively. The then Sabah Deputy Chief Minister,
Wilfred Madius Tangau, pointed out that the Sabah and Sarawak islands
in Malaysian-Borneo together make up 60% of the land mass of Ma-
laysia. He added that such an inaccurate mindset was dangerous as
it ignored the presence of Sabah and Sarawak as equal partners in the
federation. It would also lead to the two regions, the majority of whose
people are Indigenous Orang Asal, being sidelined and marginalised.?®

Sabah government falls

In July 2020, the former Chief Minister of Sabah, Musa Aman, declared
that he had obtained sufficient support from state assembly members
to form a new state government in the state. To pre-empt this from
happening, the Sabah Chief Minister, Shapie Apdal, announced the dis-
solution of the State Legislative Assembly, paving the way for a snap
election.?* The incumbent Warisan coalition government lost in the
closely-contested fight and a new coalition party formed the new state
government on 26 September 2020.2°

The change in government, to one that is perceived as less sym-
pathetic to Indigenous issues and priorities, effectively puts the pro-
active initiatives of the previous government in jeopardy. This includes
the setting up of a Native Court Judiciary Department under the (State)
Ministry of Law and Native Affairs, a programme to end under-age mar-
riages in the state, and the move to enact the principle of Free, Prior and
Informed Consent (FPIC) into law.? In fact, the Ministry of Law and Na-
tive Affairs was subsequently abolished by the new state government.?”
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Marrying young and marrying out

The incidence of child marriage — a child being defined as one who is un-
der the age of 18 — is still rampant among the Indigenous communities,
especially in Sabah and Sarawak.?® In Sabah, the 2018 statistics show
that many child marriages occur in cities. In Kota Kinabalu, the state
capital, it was reported that 130 pregnant girls aged 10-19 years had opt-
ed to marry compared to 64 who opted to be single mothers or give their
child up for adoption. In another Indigenous-dominated town, Keningau,
82 had opted to marry, while 19 did not.?> With the change in the state
government, it is unclear whether the initiatives of the previous govern-
ment to adopt a 10-year “Action Plan on Ending Marriage Under 18 Years"
and corresponding measures to amend the Native Court Amendment
1992 (to take child marriage into account) will be continued.3°

In Peninsular Malaysia, in the highland vegetable-farming region
of Lojing, it has been reported that some 50 Orang Asli women have
been abandoned by their foreign husbands.* They married foreign
workers, bore their children and now find themselves all alone when
their husbands go back to their home countries never to return. These
women do not receive any support from their foreign husbands,
and many find themselves unable to raise the children on their own.
According to village heads there, the Orang Asli girls were always a
target for the foreigners working on vegetable farms. Such marriages
or unions are frowned upon by the community, even to the extent
that the women concerned are expelled from the community.®? In
such cases, couples tend to elope and not register their marriages.
When this happens, the children born of such unions may not be
documented and, as such, may be regarded as stateless.** Some
measures aimed at educating the community on such issues are
about the only means being taken to address the matter.

Sarawak gives and takes native customary lands

In the wake of the Federal Court's negative decision in the TR Sandah case,

the ability of the Sarawak natives to claim native customary rights (NCR)

to their land has become increasingly more difficult and pessimistic.3*
The dismal state of the non-recognition of NCRrights is best illustrat-
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ed by two incidences reported in the media in October 2020. In one, the
Deputy Chief Minister, James Masing, said that he was “almost brought
to tears” while witnessing the granting of land titles to 479 hectares for
landowners in Sungai Majau in Baleh, which is his state constituency.*®

Yet, in the same month, 173 longhouse natives in Tanjung Manis
who had filed a suit against the state government and the Land and
Survey Department to obtain a declaration of NCR land and their land
title lost the case in the High Court at Sibu and therefore lost their claim
to 15,000 hectares of NCR land.*¢ It was not reported as such but you
can be sure they were certainly shedding real tears then.
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There is no accurate information about the number of Indige-
nous Peoples in Myanmar, partly due to a lack of understanding
of the internationally recognised concept of Indigenous Peo-
ples. The government claims that all citizens of Myanmar are
“Indigenous” (taing-yin-tha), and on that basis dismisses the
applicability of the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) to Myanmar. Indigenous Peoples' rights ac-
tivists use the Burmese language term hta-nay-tain- yin-tha in
describing Indigenous Peoples, based on international princi-
ples; using the criteria of non-dominance in the national con-
text, historical continuity, ancestral territories and self-identi-
fication.

The government recognises eight ethnic groups as na-
tional races or taung yin tha: Kachin, Karen, Karenni, Chin, Mon,
Burman, Arakan and Shan. According to the 1982 Citizenship
Law, ethnic groups who have been present in the current ge-
ographical area of Myanmar since before 1823 (the beginning
of the first British annexation) are considered taung yin tha.?
However, there are more ethnic groups that are considered or
see themselves as Indigenous Peoples, such as the Naga, that
would not identify with any of those groups.

While the democratic transition from quasi-military gov-
ernment to quasi-civilian took place peacefully, and early
signs of progression took place via ministerial development
focussed on Indigenous rights and development via the newly
established Ministry of Ethnic Affairs, the overwhelming feel-
ing held by Indigenous rights activists is that the governing
National League for Democracy party (NLD) have not honoured
pre-election manifesto promises to eradicate harmful policies
which restrict fundamental freedoms such as the right to as-
sembly and peaceful expression. Furthermore, the stated aims
of the NLD for “national reconciliation” via the 21st Century
Panglong forums are presently stalled, with conflict escalating
in many ethnic states and regions. The NLD, led by Aung San
Suu Kyi as State Counsellor, coexists with the military, which
retains 25% of unelected seats in the Hluttaw (House of Rep-
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resentatives), allowing it a veto over constitutional change as
well as three ministers in the government and one of the two
vice-presidents.

Myanmar voted in favour of the UNDRIP, adopted by the
UN General Assembly in 2007, but has not signed the Interna-
tional Convention on the Elimination of All Forms of Racial Dis-
crimination (ICERD), and nor has it ratified ILO Convention No.
169. It is party to the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) and the Convention
on the Rights of the Child (CRC) but voted against a bill to ratify
the International Covenant on Civil and Political Rights under
the rationale that it was a threat to national sovereignty. In 2017,
Myanmar became the 165th State Party to the International
Covenant on Economic, Social and Cultural Rights (ICESCR).

On 1 February 2021, just hours before the first scheduled session of the
recently elected Myanmar parliament, the Tatmadaw (Myanmar mili-
tary) declared a state of emergency, annulled the election results and
deposed civilian leaders. While at the time of publishing it is still too
early to evaluate the full impact of this latest development, one could
expect that it may have major influence on the course and outcomes of
some of the processes described in this chapter.

Elections

ational elections took place in Myanmar in 2020 despite calls for

their postponement by the military-backed Union Solidarity Par-

ty (USDP) and 24 other parties due to the wave of COVID-19 and
resulting lockdowns in Myanmar.® The Aung San Suu Kyi-led National
League for Democracy (NLD) secured more than 390 combined seats
in both the Upper and Lower Houses of Parliament, 60 seats more than
necessary to form the next government (the minimum is 322). These
figures surpassed the NLD's 2015 landslide victory.*
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The elections were widely condemned due to the disenfranchise-
ment and marginalisation of the Rohingya refugee and internally-dis-
placed populations, who are not considered citizens and were banned
from voting in what was deemed an apartheid election.® Rohingya can-
didates were also banned from contesting the elections.® Furthermore,
on 16 October the NLD-appointed Union Election Commission (UEC)
announced the cancellation of voting in six townships in Shan State
and hundreds of village tracts throughout Kachin and Karen states and
Bago Region, as well as one in Mon State.” The UEC also cancelled vot-
ing in the northern townships of the conflict-ridden, Rakhine State and
the majority of village tracts in Chin State’s Paletwa Township.8 This was
condemned as an attempt by the NLD to deny seats to ethnic parties
under vaguely-stated security grounds, the effect of which wiped out
the majority of Rakhine’s electoral constituencies and disenfranchised
73% of its 1.6 million voters while maintaining the constituencies in the
south of the state where the NLD has a stronger foothold.?

During the lead up to the elections, in March, the NLD voted down
a proposed constitutional amendment bill, supported by ethnic parties
and the USDP, which would have granted state and regional parlia-
ments the ability to choose chief ministers as opposed to the current
determination by presidential decree.”® This would have allowed ethnic
parties, if successful, to govern their own states with a local mandate,
increasing the process of decentralisation. The blocking of this amend-
ment was seen to be in contradiction to the NLD’s promise to deliver a
"“federal democracy” and allow more meaningful representation in the
ethnic states.” The NLD later insisted that the reform could only hap-
pen once the Tatmadaw's constitutional allocation of 25% of seats in all
Hluttaws (Parliament chambers) had been removed."?

A handful of seats were won by ethnic political parties in Kayah,
Mon and Shan states. Following the landslide victory, the NLD sent of-
ficial letters to 48 ethnic parties headed “The issue of unity and Myan-
mar’s future” and signed by its vice-chairman, Zaw Myint Maung. The
letter stated that “the aims of the ethnic parties align with those of the
NLD and our party will focus on the wishes and desires of ethnic people
in the future” and that the NLD hoped that ethnic political parties would
cooperate and work with the NLD “towards building a federal democrat-
ic union™™ There was no formal response from the Shan Nationalities
League for Democracy — the most successful ethnic party — nor the
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Mon Unity Party, which made gains in Mon State, although leaders from
both parties told the media that they welcomed the gesture.™
Following the election, the military wing of the government an-
nounced a unilateral permanent committee “to continue peace talks as
quickly as possible” with ethnic armed organisations.” The committee,
made up of five lieutenant-generals, has no civilian representation and
indicates a growing divide between the military and the NLD. The com-
mittee will engage with both signatories to the Nationwide Ceasefire
Agreement (NCA) and non-signatory ethnic armed groups.'

COVID-19

It is unclear how many deaths and infections have occurred in Myan-
mar due to a lack of systematic data collection and limited testing.” By
the end of December, the government data repository had registered
2,532 deaths from the virus; ® however, there has so far been no testing
in IDP camps across the country.”” Government support has also been
variable. The April 2020 COVID-19 Economic Relief Plan “"Overcom-
ing as One",?° which aimed to provide unconditional cash and in-kind
food transfers to vulnerable households and at-risk populations, was
accused of failing in its objective to “leave no-one behind” in South-
East Myanmar as only villagers living in government-controlled areas
received assistance.? The political response to the pandemic, however,
endorsed by the NLD government, has seen the Myanmar military use
COVID-19 as a tool to intensify its repression of ethnic communities,
rights defenders and the media.??

On the same day that the government officially announced the ap-
pearance of the first COVID-19 cases in Myanmar, President Win Myint
also declared the Arakan Army (AA), its political wing the United League
of Arakan (ULA), and affiliated groups and individuals to be a terrorist
outfit under the 2074 Counter-Terrorism Law.?* In stating that the AA
had “constituted a danger to law and order, peace and stability of the
country and public peace”, the armed group was also declared unlaw-
ful under Section 15(2) of the Unlawful Associations Act.?* This resulted
in escalations of airstrikes and violations of International Humanitarian
Law (IHL) in Rakhine and Chin states.
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Similarly, on 23 March, the Ministry of Transport and Communica-
tions issued a directive ordering all telecommunications providers to
block access to more than 220 websites that were allegedly spreading
"fake news".?® The directive included multiple independent ethnic media
sites that had been reporting on conflict and sharing updates related to
the coronavirus pandemic, such as the Rakhine State-based Narinjara
and Development Media Group and the Karen Information Centre.?®

During 2020, a wave of prosecutions of journalists and social me-
dia activists took place under the Myanmar Penal Code, the Natural Dis-
aster Management Law and the Telecommunications Act for spreading
"misinformation” related to COVID-19. Many of these prosecutions have
been linked to COVID-19 and government efforts to control narratives
around the pandemic.?” The third union-level committee headed by the
military nominated Vice President U Myint Swe and, with strong mili-
tary representation but no Ministry of Health and Sports representation,
was established to deal with the emergency response. Other task force
members included all three military-appointed members of Aung San
Suu Kyi's Cabinet, namely the Ministers of Defence, Home Affairs and
Border Affairs. Five civilian ministers were also included. The commit-
tee's sweeping powers to prosecute anyone deemed to be spreading
"misinformation” and the fact that it was headed by a former powerful
general was evidence that the Tatmadaw were leveraging power in re-
sponse to COVID-19.28

The Internet blackout instituted by the NLD government in June
2019 persisted in eight conflict-affected townships in northern Rakhine
and southern Chin states, leaving communities in these areas without
the ability to receive updates or share information on either the ongoing
civilwar or the COVID-19 pandemic. This continued to be widely criticised
by civil society?’ as well as by the former UN Special Rapporteur on the
situation of human rights in Myanmar, Yanghee Lee, who called for “mo-
bile internet in Rakhine and Chin states to be reinstated in all areas."*°

After the World Health Organization (WHO) officially declared COV-
ID-19 a global pandemic,® UN Secretary-General Antonio Gutierrez ap-
pealed for a global ceasefire to address the crisis.®? Despite calls from
United Nations bodies,*® diplomatic missions,** civil society,*®> and Eth-
nic Armed Organisations (EAOs)® to implement a ceasefire, the military
increased hostilities and operations in Paletwa and Northern Rakhine.
During February, March and April, Paletwa Township endured the worst
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state atrocities committed at any point since 2015 as the Tatmadaw
began carrying out indiscriminate airstrikes on locations in the Rakhine
and Chin state border regions. In March and April alone, 31 civilians died
and many more were injured as a result of the air assaults. As a result,
the numbers of internally displaced people more than doubled in Chin
and Rakhine states in 2020. There are over 10,000% currently displaced
in Chin State, and over 80,000 newly displaced in Rakhine State.® In
April, Yanghee Lee, the outgoing UN Special Rapporteur on the situa-
tion of human rights in Myanmar, said in a statement that the country’s
armed forces were escalating assaults and targeting the civilian pop-
ulation while the world was "“occupied with the COVID-19 pandemic”.®’

Universal Periodic Review

In January 2021, Myanmar will undergo its 3™ Cycle Universal Periodic
Review at the Human Rights Council (HRC). In the Summary of Stake-
holders report, Indigenous rights were highlighted on a number of occa-
sions. It was reported that the lack of formal legal recognition continues
to negatively impact Indigenous People’s rights to representation, con-
sultation and participation in decision-making processes. Indigenous
Peoples, it was reported, are poorly represented within ministries and
high-level civil service positions. As a result, many laws, policies and
practices undermine Indigenous customary practices and are notinline
with relevant international standards. In addition, a series of new laws
that have a direct impact on Indigenous Peoples such as the 2018 For-
est Law and the 2018 Conservation of Biodiversity and Protected Area
Law do not specifically mention Indigenous Peoples (htanay-taing-yin-
tha).?° As such, issues of state-sanctioned land grabbing were raised;
for example, large tracts have been confiscated within Myanmar’s Per-
manent Forest Estate, the establishment of which took place without
the free, prior and informed consent of local communities.”
Amendments to the 2018 Vacant, Fallow and Virgin Land Manage-
ment Law (See Indigenous World 2020)* were also noted to have facili-
tated displacement and the criminalisation of people who failed to meet
the six-month deadline to register their land. Furthermore, the prevailing
model of mega-development projects such as deep-sea ports, hydro-
power dams and roads continued to fuel grievances among Indigenous
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communities regarding land rights and their autonomy over the use of
traditional land, resulting in social and environmental injustices.*®

The Summary of Stakeholders report also highlighted that Indig-
enous and environmental human rights defenders were struggling to
protect their land, environment and natural resources and that they
were being criminalised, harassed or killed in their work to prevent land
grabbing and negative environmental impacts.“

As well as health and education facilities being chronically under-
funded and understaffed in Indigenous areas in Myanmar, thereis also a
lack of schools and suitably qualified teachers.*® The report specifically
highlighted the inadequacy of COVID-19 treatment provision in Indige-
nous areas.“¢

The government report to the HRC highlighted the establishment
of certain institutions such as the Ministry of Ethnic Affairs, which they
stated had the aims of achieving equal citizens’ rights for all ethnic peo-
ples, preserving ethnic literature, and culturing and fostering ethnic uni-
ty and socio-economic development. The government also highlighted
laws such as the Ethnic Rights Protection Law 2015, which provides that
“No-one shall commit any act which is intended or is likely to promote
feelings of hatred, enmity and discord among the ethnic groups.”*’

International recognition of Indigenous and
community conserved areas

The Salween Peace Park (SPP) was awarded the 2020 Equator Prize in
June. The SPP is a community-led initiative that is striving to empower
local Indigenous communities to manage their own natural resources.
The SPP spans 5,485 km? of biodiverse landscape in Mutraw District,
Karen State and is managed sustainably by Indigenous Karen commu-
nities through an inclusive democratic governance structure that pro-
vides spaces for local people and leaders.*®

The SPP is an example of Indigenous self-determination that has
transcended the complexities of land and natural resource governance
in Myanmar. While the National Land Use Policy (NLUP) — which seeks to
“recognise and protect customary land tenure rights and procedures of
the ethnic nationalities"*’ (Indigenous people) and harmonise the cur-
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rent myriad of overlapping land laws - remains some way from being
implemented, and the park remains militarised and unrecognised by
the union government, the SPP provides an example of conservation
activities that does not seek recognition within the centralised bureau-
cracy of Myanmar and resistance against land grabs for commercial
development purposes.
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The author and publisher of this article are well aware of the existing
Myanmar/Burma name dispute; however, Myanmar is used consistently
in this article to avoid confusion.

This article was produced by the Chin Human Rights Organization
(CHRO). CHRO works to protect and promote human rights through
monitoring, research, documentation, and education and advocacy on
behalf of Indigenous Chin people and other ethnic/Indigenous com-
munities in Myanmar. The organisation is a founding member of the
Indigenous Peoples’ Network of Myanmar, made up of over 20 non-gov-
ernmental organisations engaged in Indigenous Peoples’ issues in the
country.
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According to the 2011 census, the Indigenous Nationalities (Ad-
ivasi Janajati) of Nepal comprise 36% of the total population
of 30.2 million," although Indigenous Peoples’ organizations
claim a larger figure of more than 50%. The 2011 census list-
ed the population as belonging to 125 caste and ethnic groups,
including 63 Indigenous Peoples; 59 castes,? including 15 Dalit
castes; and three religious groups, including Muslim groups.

Even though Indigenous Peoples constitute a significant
proportion of the population, they have been systematically
discriminated, marginalized, excluded, subjugated, dominat-
ed, exploited and internally colonized by the dominant caste
groups throughout Nepal's history in terms of land, territories,
resources, language, culture, customary laws, political and
economic opportunities and collective way of life.

The new Constitution of Nepal promulgated in 2015 recog-
nizes Khas Arya supremacy but denies the collective rights and
aspirations of Indigenous Peoples® despite the fact that Nepal
has ratified ILO Convention 169 on Indigenous and Tribal Peo-
ples and voted for the UN Declaration on the Rights of Indig-
enous Peoples (UNDRIP) and the World Council of Indigenous
Peoples (WCIP) Outcome Document. Their implementation is
still lacking. Laws, draft bills, ordinances and policies are not
in line with UNDRIP and ILO Convention 169. The Nepalese gov-
ernment has shown no signs of implementing the recommen-
dations, which include amending the Constitution to explicitly
recognize right to self-determination and all the rights of Indig-
enous women, in line with the UNDRIP, as recommended by the
UN Committee on Elimination of Discrimination against Wom-
en (CEDAW).

The President dissolved the House of Representatives
on 20 December 2020 based on the recommendation of the
Prime Minister. It is said that new elections will be held on 30
April and 10 May 2021. The Supreme Court’s verdict is pending
as to whether or not the dissolution was constitutional.
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020 turned out to be an unforgettably forgettable year for Nepal's

Indigenous Peoples. The government was not only regressive but

also highly repressive. Indigenous Peoples faced insecurity and
hardship in their everyday life as the government took undue advantage
of a series of lockdowns, due to the COVID-19 pandemic, to violate hu-
man rights and fundamental freedoms.

Activities related to national parks

Violations of the human rights of Indigenous Peoples continue unabat-
ed in national parks and protected areas. News about such violations
covered the front pages of national newspapers and drew the attention
of the international community. During the heavy monsoon season,
for example, Chitwan National Park authorities forcefully attempted to
evict 10 Chepang families from a buffer zone in South Central Nepal by
burning down two houses and destroying eight more with elephants.* In
a statement, Amnesty International said: “Authorities must stop ruth-
less evictions of Indigenous peoples”, and “Forcing anyone from their
homes is an act of cruelty. To do so with the use of arson and charging
elephants, risking lives and destroying the few possessions of an al-
ready marginalized community, is unconscionable and a human rights
violation.”®

In another incident, on 16 July, six Chepang youths who had gone
to collect ghongi (mud-water snails) from a river inside the Chitwan
National Park were detained by the Nepal Army patrol inside the park.
They were released the same day but one of them died from what were
believed to be injuries inflicted by the army personnel after he was
caught.® The father of the victim filed a complaint at the District Police
Office claiming that his son was tortured by the Army patrol, which led
to his death.” The Nepal Army released a press statement regarding an
internal investigation into the case.®

In February 2020, a Fact-Finding Mission was conducted by the
Lawyers Association for Human Rights of Nepalese Indigenous Peoples
(LAHURNIP) and the National Indigenous Women's Federation (NIWF) in
response to human rights allegations connected to WWF as revealed by
the Kathmandu Post in 2019.7 A report was prepared and submitted to
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an Independent Panel of Experts that the WWF had established to con-
duct an independent review into the allegations. The report revealed a
number of human rights violations by the National Park Authorities and
army personnel that included killings, sexual abuse, arbitrary detention,
torture, harassment, verbal and physical abuse, and racism."

In another case, Indigenous Peoples from Upper Dolpo, who have
a customary practice of long-distance trade between Tibet and the
lowlands of Nepal, are facing other kinds of difficulty due to their trails
being inside the She-Foksundo National Park. The trails are in a bad
condition, making their journey miserable during the time of seasonal
migration. Village municipalities have given priority to building trails but
the Ward Chair of She-Foksundo-8 said that the She-Foksundo Nation-
al Park had become an obstacle to its construction works, and that their
development works were stalled because the Park officials had not giv-
en permission for the work."?

Land grabbing

The government continued to scale up the grabbing of Indigenous Peo-
ples' lands in various parts of the country. It decided to form a Land
Issue Resolving Commission (LIRC) and issued an ordinance™ which
came into effect on 16 April 2020. The main purpose of the commis-
sion is to distribute land to landless sections of the population, in-
cluding Dalits, squatters and informal settlers.™ It is highly likely that
Indigenous Peoples’ lands will be occupied by non-indigenous landless
settlers. The legislation includes: a) the Land Use Act, b) the Working
Procedure for Collection of Data by the Local Level on Landless Dalit,
Landless Squatters and Unsystematic Settlements, 2020, and c¢) The
Identification and Verification of Landless Dalit, Landless Squatters
and Unsystematic Settlers, 2020." These were all drafted without the
participation and representation of, and without the obtaining free, prior
and informed consent of, Indigenous Peoples.

The protest of Indigenous Newa in Khokana, Lalitpur against such
land grabbing by the government resulted in a clash between them and
the police.” "Police say four personnel injured; locals say over a dozen



282 IWGIA - The Indigenous World - 2021

were hurtin the incident” and “Local residents said they are not against
development but that uprooting a community from its settlementis un-
acceptable”! Police fired tear gas but it did not dim the spirits of the
protestors. Representatives of UNESCO and ILO carried out a field visit
to the historic sites in Khokana and Bungmati to determine whether the
government projects were destroying the Newa's cultural heritage. They
also interacted with the Indigenous community members.”® The gov-
ernment has furthermore demolished houses in the Balaju area for road
expansion and the Newa are “protesting against demolition of houses
done without any basis or information.”” The independent complaints
mechanism of the World Bank Inspection Panel has also registered a
Request for Inspection from the affected Indigenous Newa communi-
ties in relation to the construction of a dry port in Chobhar, Kathmandu,
for non-compliance with the Bank's Environmental Assessment poli-
cies.?®

An influential private company is implementing the Patibhara Dar-
shan Private Limited Cable Car in Mukumlung, known as “Patibhara”, in
Taplejung district, in order to develop the Indigenous sacred site into a
tourist hub by constructing a cable car without obtaining the free, prior
and informed consent of the Indigenous Peoples. The representatives
of the Yakthung (“Limbu”) clans and LAHURNIP jointly submitted a
complaint to the National Human Rights Commission, demanding that
its original name of Mukumlug be retained and urging the NHRC to put
pressure on the government and the company to stop the destruction
of their sacred sites.”

Indigenous Majhi communities are protesting against the Dudh-
koshi Hydropower project at Rabhunwaghat and Sunkoshi Marine Di-
version Project in Ramechap. They have been pleading with the govern-
ment to let them remain on the riverbanks but, if the hydropower project
goes through, they will be evicted and lose their land, their livelihood
and their culture.?? The Magar Indigenous people are likewise protesting
against the Tanahu Hydropower project in Tanahau for the same rea-
sons.
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Indigenous women

The National Indigenous Women'’s Federation (NIWF) came up with a
Position Paper on Indigenous Women'’s land rights in 2020. Of the 29
positions, Position 1 stated, “Let no one violate, interfere, deny, abuse,
non-comply or ignore we indigenous women's collective human rights
related to lands, territories and resources as these are our inalienable,
indivisible, natural, inherent, universal and fundamental human rights
and freedom.”?3

A series of regional and national dialogues with policy makers, po-
litical leaders and other stakeholders were organized by the Indigenous
women's organizations in Nepal to discuss meaningful implementa-
tion of CEDAW's 14 November 2018 recommendations, which include
amending the Constitution to explicitly recognize the rights of Indige-
nous women, in particular their right to self-determination, in line with
the United Nations Declaration on the Rights of Indigenous Peoples.

Climate change

The government passed an Environment Protection Regulation on 7
October 2020 without consulting or obtaining the free, prior and in-
formed consent of Indigenous Peoples.? The Ministry of Forest and En-
vironment has called for experts to enrol on its Roster of Environmental
Experts. The stated qualifications do not include Indigenous Peoples’
expertise in customary knowledge, skills, technology and practices,
and Indigenous Peoples are thus not considered as environmental ex-
perts by the government — although they are the custodians of much of
Nepal's remaining biodiversity.?®

COVID-19 pandemic

After confirmation of the first COVID-19 case in Nepal on 23 January,
the government imposed a nationwide lockdown on 24 March and lifted
it on 21 July.?¢?” By 31 December, the total number of confirmed cases
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was 260,593, with 252,359 recoveries and 1,856 deaths.? The lockdown
made the lives of poor and working Indigenous Peoples and Dalits more
difficult due to job losses, food insecurity, racial and gender discrim-
ination, domestic violence, violence against Indigenous Peoples and
deaths due to hunger and suicide. The government furthermore took
undue advantage of the lockdown to scale up the repression and grab
Indigenous Peoples’ land.?% 30

Dissolution of the House and general outlook for
the coming year

On 20 December, the President dissolved the House and declared elec-
tions for 30 April and 10 May 2021. The Supreme Court of Nepal is due
to give a verdict on whether or not this move was constitutional.® Af-
ter the collapse of the elected government within three of the last five-
year terms, Nepal’s political situation has become highly fluid. If the
Supreme Court should declare that the dissolution of the House was
unconstitutional and call for its re-establishment then the existing par-
liament will be under the full control of the Khas Arya racial supremacist
party and leaders. It means Indigenous Peoples’ rights would continue
to be violated by the government and private business companies. If
the Court justifies the Prime Minister's move then Indigenous Peoples
are still represented only through the main political parties, which are
against the collective rights of Indigenous Peoples.

For Indigenous Peoples to be directly represented through their
own representative organizations, chosen through their own processes
a change in the election law would be needed (which is quite unthink-
able). There is also a possibility that the Prime Minister may impose
emergency rule for at least a year and, if so, repression against Indig-
enous Peoples would continue. Whichever course politics takes, it ap-
pears that gross violations of human rights and fundamental freedoms,
land grabbing of Indigenous Peoples’ ancestral lands, forced evictions,
the marginalization of customary self-government systems, and cul-
tural genocide will be further intensified. Infiltration by and co-option of
Indigenous Peoples by the main political parties will further weaken the
resistance of the Indigenous Peoples’ movement. ILO Convention No.



PART 1- Region and country reports — Nepal 285

169 and the UNDRIP will be limited to the theory but not the practice.
The year 2021 and beyond will remain a significant challenge to
Indigenous Peoples in terms of enjoying their human rights. Indige-
nous Peoples have started to scale up their resistance movement, bot-
tom-up from community level, but international support is needed now
more than ever before to stop the violations, denial, interference, abuse,
non-compliance and disregard for Indigenous Peoples’ inalienable, in-
divisible, natural, inherent, universal and fundamental human rights
and freedoms on the part of the state and private business companies.
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The population census conducted in the Philippines in 2010 for
the first time included an ethnicity variable but no official figure
for Indigenous Peoples has been released yet. The country’s
Indigenous population thus continues to be estimated at be-
tween 10% and 20% of the national population of 100,981,437,
based on the 2015 population census.

The Indigenous groups in the northern mountains of Luzon
(Cordillera) are collectively known as Igorot while the groups on
the southern island of Mindanao are collectively called Lumad.
There are smaller groups collectively known as Mangyan in the
island of Mindoro as well as smaller, scattered groups in the
Visayas islands and Luzon, including several groups of hunt-
er-gatherers in transition.

Indigenous Peoples in the Philippines have retained much
of their traditional, pre-colonial culture, social institutions and
livelihood practices. They generally live in geographically isolat-
ed areas with a lack of access to basic social services and few
opportunities for mainstream economic activities, education or
political participation. In contrast, commercially valuable natu-
ral resources such as minerals, forests and rivers can be found
primarily in their areas, making them continuously vulnerable to
development aggression and land grabbing.

The Republic Act 8371, known as the Indigenous Peoples’
Rights Act (IPRA), was promulgated in 1997. The law has been
lauded for its support for respect of Indigenous Peoples’ cultur-
al integrity, right to their lands and right to self-directed devel-
opment of those lands. More substantial implementation of the
law is still being sought, however, apart from there being funda-
mental criticism of the law itself. The Philippines voted in favour
of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP), but the government has not yet ratified ILO
Convention 169.
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COVID-19 response and impacts

he Philippine government was caught unprepared by the COV-

ID-19 pandemic. Even as cases were rising from January to Feb-

ruary, the country remained open to travellers from China and
other countries. Belatedly, the government imposed a total lockdown
and enhanced community quarantine starting on 15 March 2020. This
meant the cancellation of flights, restriction of movement in almost
all provinces and cities, stoppage of work, closure of schools, 24-hour
curfew, home quarantine for all except key workers, and the suspension
of public transport except for emergency cases. Using a militarist ap-
proach to address the health crisis, the government mobilised the mil-
itary and police to enforce health and security protocols and arrested
alleged 177,540 violators of “quarantine violations"," including 52,535
detained as of 21 May 2020.2

This situation affected Indigenous communities in the country
and disrupted the peoples’ economic, political and social lives. Many
lost their livelihoods, some were stranded in communities and cities
with limited access to food supplies, basic health services or testing
for COVID-19. Indigenous organisations responded to the pandemic by
conducting relief operations, producing information materials on the
virus and how to protect oneself, and marketing local products to pro-
vide a source of income for farmers. These efforts were undermined by
the military in some areas where they dropped flyers from helicopters
warning people not to avail themselves of relief goods being distribut-
ed by alleged “front organisations” of communist terrorists. The use of
Indigenous knowledge and practices such as traditional community
quarantine and herbal remedies was also reported.

The pandemic came in the midst of a worsening human rights
situation under the administration of President Duterte. The COVID-19
crisis has accelerated the shrinking of democratic space in the country.
In a push to implement its neo-liberal economic programmes and end
the communist insurgency by 2022, the government has continued its
so-called "war on drugs”, intensified its counter-insurgency operations,
and heightened political repression.
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Legislation affecting Indigenous Peoples

On 24 March 2020, the Philippine Congress passed the Bayanihan to
Heal as One Act (Republic Act No. 11469) declaring a state of national
emergency, creating an inter-agency task force to combat the COV-
ID-19 pandemic, imposing penalties for violations of the law, and grant-
ing the President additional authority to appropriate funds in order to
finance stimulus packages and development projects.® The Bayanihan
Act was shortly followed by Republic Act No. 113,32, creating guidelines
for Enhanced Community Quarantine (ECQ). Together, these two laws
were used to push Duterte’s development agenda while inhibiting pub-
lic mobilisation and protest. Indigenous organisations criticised the law
forits provisions, which facilitated further violations of the people’s civil,
political and socio-economic rights.*

On 4 June 2020, the Accelerated Recovery and Investments Stim-
ulus for the Economy of the Philippines (ARISE Philippines) was passed.
The law allotted a PhP 1.3 trillion stimulus package, of which PhP 650
billion was allocated to enhance the government’s Build Build Build in-
frastructure programme.® There are over 100 Build Build Build projects,
many of which are to be constructed on Indigenous Peoples’ territories.®

This was followed on 27 July 2020 by the passage of the Bayani-
han to Recover as One Act (Bayanihan Act 2) “providing for COVID-19
response and recovery interventions and establishing mechanisms to
accelerate recovery and bolster the resilience of the Philippine econo-
my".” President Duterte is using his executive powers under these laws
to divert and appropriate funds for the COVID-19 response as well as to
fund infrastructure projects that will receive stimulus support.

On 3 July 2020, Republic Act No. 11479 or the Anti-Terrorism Act of
2020 was passed by Congress and signed into law by the President.®
The law’s vague definition of terrorism is so broad that it covers all acts
intended to cause violence, destroy or kill. It violates the right to speech
and prohibits legitimate grievances, without due process. It sets se-
vere penalties for possible acts of terrorism, such as life imprisonment
without parole. It sets up an Anti-Terrorism Council (ATC) composed of
cabinet officials, which is authorised to “designate” individuals and or-
ganisations as terrorists. The ATC can order the arrest of persons des-
ignated as terrorists without formal warrant, and their detention in un-
specified facilities without formal charges for between 14 and 24 days.
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As a whole, the law is unconstitutional and violates the principle of the
separation of powers of the different branches of government. It is de-
signed to stop and prevent legitimate protest by curtailing fundamental
freedoms and human rights. As of September 2020, a total of 34 peti-
tions had been filed in the Supreme Court by various groups, including
the Integrated Bar of the Philippines and Indigenous Peoples’ organisa-
tions questioning the constitutionality of the law.?

Attacks on Indigenous Peoples

Following the issuance of Executive Order 70 by President Duterte in
December 2018, the National Task Force to End Local Communist
Armed Conflict (NTF-ELCAC) accelerated the government'’s counter-in-
surgency programme in 2020. Under the leadership of the National Se-
curity Adviser and the Chair of the National Commission on Indigenous
Peoples (NCIP), the NTF-ELCAC aims not only to crush the armed re-
sistance in the countryside but also to stop the alleged support com-
ing from city-based progressive legal organisations. In the process,
NTF-ELCAC is actively labelling Indigenous Peoples’ organisations and
non-government organisations as legal fronts of the Communist Party
of the Philippines and New People’s Army (CPP-NPA).”° Indigenous Peo-
ples’ rights defenders safeguarding their ancestral domains from plun-
der are among those targeted and branded as communist fronts, their
members vilified as terrorists through social media and the distribution
of propaganda materials by the NTF-ELCAC.™ "

Based on military intelligence reports, Indigenous communities
are among the main supporters of the CPP-NPA. The military is thus im-
plementing an “IP-centric” approach in its Whole-of-Nation counter-in-
surgency strategy.” The NTF-ELCAC is actively red-tagging Indigenous
organisations, their leaders, support NGOs and advocates, resulting in
a marked increase in violations of the individual and collective rights of
Indigenous Peoples.

Comprehensive campaign to discredit &
delegitimise Indigenous organisations

The government is targeting Indigenous Peoples’ organisations using
a combination of various strategies through the judicial, legislative and
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executive branches. State laws and institutions such as the military,
courts, police, local government units and national government agen-
cies are weaponised to attack Indigenous Peoples’ human rights de-
fenders and deny them access to justice. Reports from the field show
that development NGOs are vilified as alleged terrorists or leftists and
are being denied access to communities for the delivery of relief and
other services. In addition, the AFP has been deceiving and forcing
members of local Indigenous Peoples’ organisations to “clear” their
names as supporters of the NPA and to renounce their membership of
red-tagged organisations.

Terrorist-tagging worsened during the COVID-19 pandemic and is
expected to intensify with the implementation of the Anti-Terrorism Act
of 2020. The military has been using numerous Facebook accounts to
spread lies, sow intrigue and destroy the reputation of Indigenous lead-
ers who are good-standing citizens. One example is the case of Cor-
dillera Peoples Alliance (CPA) Chair Windel Bolinget, who has been a
victim of numerous malicious social media posts against him and his
family.™ In addition, tarpaulins, posters and leaflets maligning him and
other CPA leaders and members have been scattered, in addition to
death threats received by text, phone call and mail. The AFP is conduct-
ing a disinformation campaign in barangays referring to the CPA as a
front organisation of the CPP-NPA-NDF.

The AFP and the DILG are aggressively pushing local government
units to issue resolutions declaring CPA persona non grata and to
post tarpaulins announcing this. All these moves point to a systemat-
ic campaign by the military to discredit and delegitimise CPA and to
deprive the organisation of access to communities in the Cordillera re-
gion. There have also been attempts to deny the historical role of CPA
in the Indigenous Peoples’ movement. This was done through a series
of Facebook posts by the Mayor of Sadanga municipality, spreading
false information about the Cordillera people’s movement and the CPA.
Moves were also instigated by the Police Regional Office in the Cordil-
lera (PRO-COR) to demolish the heroes’ monument in Tinglayan, Kalin-
ga, which was established by CPA and the local Butbut community to
honour their valiant defence of the land from being submerged by the
proposed Chico River dams during the 1970s and 80s.

In Mindanao, attacks against Lumad schools continued even dur-
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ing the lockdown. From March to May 2020, the Save Our Schools (SOS)
Network documented 32 attacks on Lumad schools, including forced
closure, illegal arrest of students and aerial bombings. The latest count
is 178 Lumad schools that have been forced to shut down since 2016,
denying 5,500 students of their right to education.”™ Furthermore, un-
der the “new normal” system of online classes and distance learning,
Indigenous children are particularly disadvantaged since there is hardly
any access to electricity, much less the Internet, in remote Indigenous
communities.

Criminalisation, trumped up charges, killing

Republic Act No. 10,591, or the Comprehensive Firearms and Ammuni-
tion Regulation Act, has been used to falsely accuse, criminalise, ar-
rest and detain Indigenous Peoples. No distinction is made between
combatants and civilians. Trumped up criminal charges are being filed
against Indigenous leaders and members through illegal searches,
planting evidence of possession of firearms and explosives in order
to file criminal charges, illegal arrest and detention, and denial of due
process. Among the recent victims is Beatrice Belen, a staunch leader
from Uma, Kalinga, active in the fight against the Chevron geothermal
project in their community. She was arrested on 25 October 2020 after
anillegal search on false charges of illegal possession of explosives. In
Mindanao, Gloria Tumalon, a Manobo Indigenous activist and opponent
of mining projects, was arrested in Surigao del Sur. Tumalon was one of
468 people accused of being an NPA member.’

In Zambales, four Indigenous Ayta community members (two male
farmers and two female minors) were illegally arrested and subjected
to torture such as force-feeding of faeces by the military. Japer Gurung
and Junior Ramos were arrested while evacuating with their families
from their ancestral land due to ongoing military operations. Criminal
charges were filed against them including illegal possession of fire-
arms, ammunitions and explosives. This case is the first publicly known
criminal charge filed using the Anti-Terrorism Act of 2020.”

The most recent heinous incident happened in Panay Island on
30 December 2020 where nine unarmed, non-combatant Indigenous
Tumandok leaders were massacred during a joint operation by the Phil-
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ippine National Police, Army, and Criminal Investigation and Detection
Group in Tapaz, Capiz. Family members of Eliseo Gayas were ordered
out of their house. Armed operatives then entered and killed him out-
right with four gunshots. Meanwhile, Mario Aguirre's and Roy Giganto's
houses were forcibly entered by operatives who then shot them both
dead in their sleep, in the presence of their families. In the same oper-
ation, 16 other Indigenous Tumandok from different barangays in Cal-
inog, lloilo and Tapaz, Capiz were arrested using search warrants signed
by a judge in Metro Manila. Those arrested had firearms and explosives
planted on them as evidence and were charged with violating Republic
Act 10,591 (Comprehensive Firearms and Ammunition Regulation Act
of 2020) and RA 9,516 for illegal possession of explosives. Those killed
and arrested were respected Indigenous leaders in their respective ba-
rangays who were strongly resisting the construction of the destructive
Jalaur Mega and Pan-ay dams. Their ongoing fight to defend Indige-
nous Peoples’ rights was the reason why they were tagged by the mili-
tary as members of rebel groups.™

Continuing development aggression

Mining operations and other aggressive development projects were
continuing in Indigenous territories even during the community quaran-
tine. In July 2020, Sagittarius Mines, Inc. (SMI), developer of the USS 5.9
billion Tampakan copper-gold project located in Indigenous B'laan terri-
tory in South Cotabato, “reacquired” its environmental compliance cer-
tificate (ECC), one of the requirements needed to proceed to the com-
mercial production phase. The ECC of SMI, which was cancelled in 2017,
was restored by the Office of the President (OP).” In a later welcome
development, a court upheld a ban on open-pit mining in the province
of South Cotabato.?°

Another example is the Kaliwa, Kanan and Laiban dams in Quezon
and Rizal provinces, which will displace thousands of Indigenous Du-
magat and Remontado in order to supply water to Metro Manila. Con-
struction of the access road to the project site continued during the
lockdown. Another emblematic case is New Clark City in Central Luzon,
which is displacing Indigenous Ayta from their ancestral land to make
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way for a Sports Complex, an airport and special economic zone for for-
eign investors.”

Quarantine protocols were used to criminalise community mem-
bers defending their land from mining operations by OceanaGold on
ancestral lands. On 6 April 2020, around 100 police officers in full battle
gear escorted company trucks bringing in fuel supplies for the mining
operation and violently dispersed the barricade set up by Tuwali-Ifu-
gao in Barangay Didipio, Nueva Vizcaya. The barricaders were trying to
stop the continued destructive open-pit mining operation of Oceana-
Gold given that its Financial and Technical Assistance Agreement with
the government had already expired.?? The incident led to the arrest
of Rolando Pulido, chair of Indigenous organisation Didipio Earth Sav-
ers Movement Association (DESAMA), along with 14 others who were
charged with violating the guidelines for Enhanced Community Quar-
antine and resistance to and disobedience of a person in authority. At
least three women Indigenous barricaders were injured during the vio-
lent dispersal.?® After a series of typhoons hit Luzon in October 2020,
the tailings pond of OceanaGold overflowed spilling toxic mine waste on
rice fields, gardens and streams.? Also in October, around 30 elements
of the PNP from Nueva Vizcaya escorted 50 security guards from the
mining company to deliver fuel to the mining site. Local barangay offi-
cials and environmental groups tried to prevent the illegal entry but the
police allegedly threatened protestors with arrest.?®

The Department of Environment and Natural Resources also re-
portedly plans to advance mining and river dredging in order to spur on
the country’s economic recovery programme.?® Large-scale mining in
the Philippines is highly destructive and is widely protested by affected
Indigenous communities and environmental defenders in many parts
of the country.

Further, the Department of Agriculture (DA) and National Commis-
sion on Indigenous Peoples (NCIP) jointly proposed implementing the
Plant, Plant, Plant programme in Mindanao by targeting the ancestral
lands of the Lumad as idle lands.?”” The government’s plan is to take
over ancestral lands for development by investing in commercial agri-
culture, palm oil plantations, mining, special economic zones, and other
aggressive development projects. This poses a threat to Indigenous tra-
ditional farmers in their ancestral domains, as well as those who rely on
the forests for their sustenance.
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OHCHR report to the UN Human Rights Council

In response to resolution 41/2 of the UN Human Rights Council (HRC),
the Office of the High Commissioner for Human Rights (OHCHR) pre-
sented a comprehensive report on the situation of human rights in the
Philippines during its 44" Session in Geneva on 6 June 2020.?% The re-
port described the human rights situation in the Philippines as marked
by an overarching focus on public order and national security, including
countering terrorism and illegal drugs. The Philippine state was seen to
have violated human rights in its response to countering terrorism and
conflicts. Further, “red-tagging” or labelling of individuals and groups
as communists or terrorists was seen as a persistent and powerful
threat to civil society and freedom of expression.

Particular to the situation of Indigenous Peoples, the OHCHR re-
port found that various controversial large-scale projects to which the
Indigenous communities have not consented remain pending. Land
and environmental rights defenders were among the documented kill-
ings of human rights defenders, with widespread impunity. Teachers
and students of NGO-run Indigenous community learning centres were
found to have been attacked and harassed.

Among the key recommendations for action by the Philippine gov-
ernment were to disband and disarm all private and State-backed par-
amilitary groups; review Executive Order 70 to ensure compliance with
the rule of law and international human rights norms and standards;
ensure full respect for the principle of free, prior and informed consent
and meaningful participation at all stages of development projects that
affect Indigenous communities; and ensure universal access of Indig-
enous children to quality education in line with their cultural identity,
language and values. In response to the report, UNHRC passed a res-
olution during its 45" session on 7 October 2020 calling for “technical
assistance and capacity-building” for domestic efforts on human rights
and urging High Commissioner Michelle Bachelet to “provide support
for the country in its continued fulfilment of its international human
rights obligations and commitments”. The resolution likewise noted the
government'’s cooperation and participation with the UNHRC, including
its “announcement of the creation of a review panel that would re-eval-
uate cases where deaths occurred during operations under the anti-il-
legal drugs campaign”. Rights groups expressed disappointment with
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the resolution “as it fell far short of the expectations of victims of human
rights violations."??

In light of the continuing COVID-19 pandemic and the worsening
human rights situation in the country, the general outlook for the coming
year (2021) is bleak. Indigenous Peoples are bracing themselves for more
difficult days ahead until the end of President Duterte’s term in 2022.
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The Indigenous Peoples of Thailand live mainly in three geo-
graphical regions of the country: Indigenous fisher communi-
ties (the Chao Ley) and small populations of hunter-gatherers
in the south (Mani people); small groups on the Korat plateau
of the north-east and east; and the many different highland
peoples in the north and north-west of the country (known by
the derogatory term Chao-Khao). Nine so-called "hill tribes"” are
officially recognised: the Hmong, Karen, Lisu, Mien, Akha, Lahu,
Lua, Thin and Khamu.

The estimated Indigenous population in Thailand is around
five million people, which accounts for 7.2% of the total pop-
ulation.? According to the Department of Social Development
and Welfare (2002), the total officially recognised “hill-tribe"”
population numbers 925,825 and they are distributed across
20 provinces in the north and west of the country. There are
still no figures available for the indigenous groups in the south
and north-east. When national boundaries in South-East Asia
were drawn during the colonial era, and as a result in the wake
of decolonisation, many Indigenous Peoples living in remote
highlands and forests were divided. For example, you can find
Lua and Karen people in both Thailand and Myanmar, and Akha
people in Laos, Myanmar, south-west China and Thailand.

Thailand is a constitutional monarchy and has ratified or
is a signatory to the Convention on Biological Diversity (CBD),
the United Nations Framework Convention on Climate Change
(UNFCCC), the Convention on the Rights of the Child (CRC), the
International Covenant on Civil and Political Rights (ICCPR), the
Convention on the Elimination of All Forms of Racial Discrimi-
nation (CERD) and the Universal Declaration of Human Rights.
It voted in support of the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP) but does not officially
recognise the existence of Indigenous Peoples in the country.

In 2010, the Thai government passed two cabinet resolu-
tions to restore the traditional livelihoods of the Chao Ley?® and
Karen, on 2 June and 3 August respectively.
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COVID-19 pandemic: its impacts and Indigenous
Peoples' response

he coronavirus outbreak in Thailand began in January 2020. The

first reported local transmission was confirmed on 31 January.

The number of cases remained low in the beginning but rapidly
increased in mid-March 2020, forcing the government to take drastic
measures to deal with the situation, such as the closure of public plac-
es and businesses in Bangkok and several other provinces. Later, on 25
March, Prime Minister Prayut Chan-o-cha declared a state of emergen-
cy, followed by a curfew in early April 2020 to control the situation. The
country was in lockdown.

These measures were considered effective in controlling the
spread of the disease. At the same time, however, they also very neg-
atively affected the country’s economy and the way of life of ordinary
people, including Indigenous Peoples.

Impact on Indigenous Peoples in Thailand

Many communities felt anxiety and panic over the spread of the dis-
ease. Some communities decided to lock down their villages for at least
two weeks and perform specific rituals to protect their village members,
such as the "Kraw Yee ceremony” of the Pga K'nyaw people, the “Pua
Sia" ceremony of the Mien people, etc.

Indigenous Peoples who had migrated to live in the city faced
greater problems. Many of them became unemployed and suffered a
lack of income after companies and businesses were temporarily shut
down. They lacked sufficient food to sustain their families. They had no
land to farm and could not travel back to their communities.*

For those who live in forest areas and still practise traditional farm-
ing systems, the impacts were minimal. They had enough food from
their farms and surrounding forest to feed their families for more than a
month without leaving their communities. However, some farm produce
such as cabbages, tomatoes, pumpkins, etc., could not be transported
and sold in the city as all markets were closed in line with the lockdown
measures imposed by the government. This resulted in a loss of income
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and funds for investment.

In addition, the price of some products sky-rocketed as there
was great demand but insufficient supply of goods such as dry foods,
canned foods, eggs, salt, face masks, hand sanitizer, etc.

Helping each other

Given the above, a large number of Indigenous Peoples’ organizations,
civil society groups, academic institutions and Indigenous communi-
ties formed an ad-hoc self-help group to find ways to support and help
each other. The actions of this group included: mobilizing foods (rice,
vegetables, shallots, etc.) from various sectors, including from Indige-
nous communities, in order to help communities and people affected
by the epidemic, especially those living in the city; an exchange of rice
for fish between Indigenous Peoples living in the north and south of
Thailand; training village leaders on how to make simple sanitizing hand
gel and face masks; sharing information on the coronavirus and basic
prevention measures in different Indigenous languages (e.g. Hmong,®
Karen,® Lisu,” Dara-ang and Mien languages) in order to reach out to
Indigenous communities in different areas through social media plat-
forms and applications such as Line, Facebook and YouTube.

The situation of the pandemic began to improve from May on. The
number of new infections gradually decreased and even fell to zero. The
government therefore eased the restrictions step by step. The state of
emergency, however, remained in effect.

A second wave of the virus broke out in Samut Sakhon province in
early December 2020 and spread rapidly to nearby provinces. The govern-
ment has already imposed the necessary measures to contain the spread
of disease. Many Indigenous communities have also begun locking down
their communities and closely monitoring the situation and information
from the Centre for COVID-19 Situation Administration (CCSA).8

Land surveys according to the new National Park law

AThe Thai government passed several forestry laws in 2019. One of
them was the National Park Act which came into effect on 25 November



PART 1- Region and country reports — Thailand 305

2019. According to Articles 64 and 65, this law requires the park author-
ities to conduct a land-use survey of all villages located in the park are-
as. This has to be undertaken within 240 days of the date the law comes
into force. Due to the spread of COVID-19, the land survey process has
been delayed. Several areas have been unable to complete the survey
or have not had time to re-check the information gathered.” This will
become a problem later on as some villagers could lose their land rights
and consequently face legal action when they farm their lands.

The land-use survey process has, however, been rejected altogeth-
er by some Indigenous individuals and families such as in the Kaeng
Krachan forest complex (KKFC) area and in some communities in the
north, stating that the government should recognize their traditional
land tenure rights. The land-use survey will only provide the commu-
nities with a temporary use right. Communities have to renew this per-
mit once every 20 years and it will be subject to certain conditions. This
makes villagers feel very insecure. They propose using the measures in
the Cabinet Resolution of 3 August 2010 (revitalization of Karen tradi-
tional livelihoods) as a mean of resolving the land problems. It is more
appropriate and relevant to the Indigenous Peoples’ way of life.

Another issue related to the new park law is the enactment of a
decree to elaborate on the scope of work under Articles 64 and 65 of
the law. The draft decree has been completed and opened for an online
public hearing." This process was strongly protested by P-Move (Peo-
ples’ Movement for a Just Society), civil society organizations and In-
digenous communities as the law has a significant impact on a large
number of people, especially those living in protected areas — most of
whom do not have access to the Internet nor to devices to engage in the
consultation. The National Parks Department finally agreed to conduct
additional public hearings in different sub-regions before finalizing the
decree.” The dates will be determined once the pandemic has subsided.

Study on the problems faced by Indigenous
Peoples approved by National Legislative Assembly

The Parliamentary Standing Committee on Children, Youth, Women,
Elderly, Disabled, Ethnic Groups and LGBTQ people (PSC) conducted a
study into the situation, problems and ways of promoting and protecting
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ethnic groups in Thailand in mid-2020. The study was presented to and
approved by the National Legislative Assembly on 16 December 2020.™
The outcomes and findings of the study will be used as a framework to
formulate and/or enact a specific policy and law to protect and promote
the rights of Indigenous Peoples and ethnic groups in Thailand.

The study identified the key problems and challenges facing Indig-
enous Peoples. These include the lack of a comprehensive policy ad-
dressing the needs and problems of Indigenous Peoples. Their rights to
land and resources have still been ignored.

The Committee recommended that:

1. The government should expedite the enactment of a “Draft
Act on Promotion and Protection of Ethnic Groups B.E (Bud-
dhist Era)".

2. The Sirindhorn Anthropology Centre (Public Organization)
should consider the merging of two draft laws — the draft law
on the Promotion and Preservation of Ethnic Groups' Liveli-
hoods B.E and the draft law on the Council of Indigenous Peo-
ples in Thailand B. E - so that the single, integrated law could
easily be considered by members of parliament.

3. The Ministry of Natural Resources and Environment, the De-
partment of National Parks, Wildlife and Plant Conservation
and the Royal Forestry Department should act in accordance
with the Cabinet Resolution of 3 August 2010 on policy guide-
lines for the revitalization of Karen traditional livelihoods. Any
prosecution of Indigenous Peoples as a result of the enforce-
ment of recently adopted forestry laws (e.g. the Community
Forestry Act, Wildlife Sanctuary Act 2019 or the National Park
Act 2019) that directly affects the livelihoods or lifestyle of In-
digenous groups should be deferred.

4. The Ministry of the Interior should expedite the process of grant-
ing Thai citizenship to eligible Indigenous and ethnic groups
in order to gain access to education and other rights such as
medical treatment, and welfare for the elderly and disabled.
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The 4 nomination of Kaengkrachan Forest
Complex (KKFC) as a natural World Heritage site by
the Thai government

At a press conference in January 2020, the Thai government clearly
stated that Thailand would again nominate the KKFC for considera-
tion at the next World Heritage Committee meeting. This has created
considerable anxiety among the local Karen communities with regard
to the continuation of their traditional lifestyle and farming and use of
forest resources in the area.

In response, together with their allies, the Karen Network for Cul-
ture and Environment (KNCE) in the west conducted a public dialogue
on 16 December 2020 to monitor and examine the Thai government's
actions in addressing the problems cited and recommendations made
by the Office of the High Commissioner for Human Rights (OHCHR)™ as
well as the recommendations of the Karen communities suffering the
impact of those problems to ensure that the registration of the KKFC
as a World Heritage site is founded on the genuine participation of the
affected communities in all respects.

In the dialogue, villagers stated that many problems had not yet
been addressed, such as land rights issues, the expansion of the pro-
tected area boundary to overlap with villagers’ farmlands and settle-
ment areas, charges made against villagers who are not participating
in the land-use survey and registration under the 30 June 1998 Cabinet
Resolution framework.

The 44" meeting of World Heritage sites has been postponed until
an unspecified date in June or July 2021 in Fuzhou, China due to the
COVID-19 virus pandemic. The KNCE will closely monitor the discussion.

Progress in drafting a new law on promoting and
protecting the rights of Indigenous Peoples

Three draft laws on the promotion and protection of the rights of ethnic
groups and Indigenous Peoples are currently being reviewed and final-
ized. These include:
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1. The draft law on the Council of Indigenous Peoples in Thailand
B.E.”® The Executive members of the Council of Indigenous Peo-
ples (CIPT) agreed to conduct another round of review before
tabling this for cabinet consideration.

2. The draft law on the Promotion and Protection of Ethnic Group
B.E. This has been drafted by the Parliamentary Standing Com-
mittee (PSC). It will be opened up for another round of public
hearings before being submitted to Parliament for consideration.

3. The draft law on the Promotion and Preservation of Ethnic
Group's Livelihoods B.E. This draft has been prepared by the
Sirindhorn Anthropology Centre (SAC). It is considered a gov-
ernmental draft law. It is being discussed and will be finalized
in March this year.

These three draft laws have some similarities and differences. The chal-
lenge is how to ensure these draft laws are integrated, complementary
to each other and address the real needs of Indigenous Peoples.

Indigenous Peoples’ Day celebrations

The Indigenous Peoples’ Day celebrations are held annually on 9 Au-
gust. This year, due to the spread of COVID-19, the event was split up
and held in four different sub-regions (north-east, west, south and
north). The aim was to mainstream the issue of Indigenous Peoples and
strengthen solidarity among Indigenous Peoples in Thailand.™
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As a multi-ethnic country, Vietham has 54 recognized ethnic
groups, 53 of which are Ethnic Minority (EM) groups. These
groups comprise an estimated 14.1 million people or around
14.7% of the country’s total population of about 96 million. Each
EM group has its own distinct language, culture and traditions.
The term “ethnic minorities” is often used interchangeably with
“Indigenous Peoples” by international agencies working in Vi-
etnam.

All EM have Vietnamese citizenship, and Vietnam's consti-
tution recognizes that all people have equal rights. Among EM
communities, there is a higher proportion of peoples living in
poverty. Multidimensional poverty rates in the Northern Moun-
tains and Central Highlands regions, where the majority of EM
live, is more than two times higher than the national average.
The proportion of people without education certificates in EM
groups is double that of the Kinh and Hoa (Chinese-Vietnam-
ese) ethnic groups. In addition, the gaps in income and expend-
iture between the EM and Kinh and Hoa people have widened
over recent years.

Vietnam is a member of seven out of nine core interna-
tional human rights instruments and continues to consider
the possibility of accession to the International Convention for
the Protection of all Persons from Enforced Disappearances
(CPED) and the International Convention on the Protection of
all Rights of Migrant Workers and their families (ICRMW). Viet-
nam has not ratified ILO Convention No.169? and, although Viet-
nam voted in favour of the UNDRIP, it does not recognize ethnic
minorities as Indigenous Peoples.

ietham has introduced a number of policies, laws and pro-
grammes®*“*5¢ in recent years, developed with consideration of
the core international human rights instruments to which Viet-

nam is a party.
In April, Prime Minister Nguyé&n Xuan Phuc approved a programme
entitled “Protection and development of EM in the 2021 - 2030 period”.
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This programme, which targets EM with very small populations, i.e.
those with populations of less than 10,000, will be implemented in 12
provinces and will address the social and health issues affecting these
groups, including maternal and child health, malnutrition, child mar-
riages, etc.’

In June 2020, the National Assembly adopted a landmark pro-
gramme, the National Target Programme (NTP) on Social and Econom-
ic Development for Ethnic Minority Groups and Mountainous Areas for
2021-2030. This programme is the first of its kind in that it addresses
various issues contributing to the low socio-economic indicators of the
EM and it is expected to boost socio-economic development in these
areas and drastically reduce poverty amongst the EM. The programme
sets multiple targets in the socio-economic sphere, the environment
and biodiversity protection, etc. Due to the limited capacity of the na-
tional budget, the programme will initially prioritize improving local live-
lihoods and infrastructure in dire need, housing, production land allo-
cations and clean water for EMs. In September, Prime Minister Nguyén
Xuan Phuc approved the programme’s implementation plan.?

In addition to the NTP, the government took a number of decisions
in 2020 that are of immediate relevance to EMs.

In December, the government introduced a priority regime of ad-
mission to public education institutions for EM students, specifically
mentioning EMs with small population or EMs from areas with difficult
socio-economic conditions where there are few if any EM holding public
offices or working as civil servants and public employees. The system
will come into effect in January 2021.7

Also in December, Prime Minister Nguyén Xuan Phuic approved an
extension of the government project “Strengthening international co-
operation to support socio-economic development in ethnic minority
areas” to 2025. The project, initiated in 2013, aims to boost support
and investments in EM areas and exchange of experiences with other
countries, promote cooperation and exchange of experiences with in-
ternational organizations, overseas collectives and individuals and thus
contribute to the successful and effective implementation of the NTP©

In December, the Ministry of Culture, Sports and Tourism issued a
guideline on the Regular organization of festivals, exchanges, cultur-
al, sports and tourism events in EM areas and nationally for the period
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2021-2030. In the true spirit of a highly centralized state, the guideline
details the frequency, structure, award structure and awards, as well
as processes around organizing festivals. The overall aim of the guide-
line is to assist local authorities with the preparation and organization
of events, ensuring “appropriate scale and frequency, to avoid spread
of ostentation and waste and, at the same time, encourage people. To
ensure that ethnic minorities preserve and promote traditional cultural
values in the process of national integration and development™."

COVID-19 in Vietham

The first COVID-19 case in Vietham was recorded on 23 January 2020.
In March and August 2020, the country experienced a second and third
wave of COVID-19. As of the end of 2020, there had been 1,445 cases
recorded and 35 deaths.””? According to the report of the Committee for
Ethnic Minority Affairs (CEMA), there were only five EM people who test-
ed positive with COVID-19, and all of them recovered.

The pandemic and, particularly social distancing policies, have
had a major impact on the livelihoods and well-being of EM people.

On the one hand, the negative impact was due to the inadequate
healthcare infrastructure available in areas inhabited by EM, most of
them living in mountainous areas far from hospitals and clinics. Health
facilities that are accessible to them often do not have the necessary
equipment to treat COVID-19. Moreover, there has also been an evident
lack of access to correct information about the virus, either because
of limited access to the Internet or due to an absence of information
in some EM languages, or because of the widespread dissemination of
inaccurate information.

However, the most profound effect of the pandemic on EMs was
not that of the disease itself but of the measures implemented to pre-
vent its spread. Due to movement restrictions, EM could not access
their usual markets and hence could not sell their produce. This, in turn,
resulted in EMs being unable to gain a return on their investments or
pay off loans and, consequently, not only being unable to buy necessary
supplies for the next crop but also risking falling into further debt.

In addition, many migrant workers, mostly men, who lost their jobs
in cities and abroad moved back, often without any savings, to their
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home communities. These people, who in normal circumstances are
seen as a source of income for their families, have been turned by the
pandemic and by the government measures adopted in response to it,
into an additional burden for households that were already in a precar-
jous situation, often due to a scarcity of farmland (which is the most
common reason for migrants to leave their home communities). Given
that most of the domestic work is on the women'’s shoulders, this also
meant a further burden for EM women in these households. On some
occasions, migrant workers found themselves stranded in cities with-
out any funds or income, unable to return to their home communities.
The loss of income due to COVID-19-related restrictions on movement
has resulted in many people falling into poverty and, as a result, there
has been an increase in the number of people falling victim to human
trafficking.” The pandemic has also badly affected the practice of la-
bour exchange which, in some cases, resulted in a reduction in agricul-
tural production.

Finally, in the periods of lockdowns, impoverished EM children were
not only absent from school but, due to the lack of mobile Internet de-
vices, were unable to access online schooling.™

Since the outbreak of the pandemic, the Government of Vietham
has implemented various measures to reduce the negative impact of
the pandemic on the population. Among others, the government has
subsidized a reduction in electricity prices for workers whose contracts
were terminated or who were forced to take unpaid leave, as well as for
poor households and those on the brink of poverty.”

Unfortunately, the government support was not designed to ad-
dress all the complexities of the EM situation. For example, the govern-
ment's VND 62,000 billion (approx. USD 2.6 billion) package was not
made available to migrant workers who returned home to their native
communities.

Only a small proportion of migrant workers received any assis-
tance and this mostly came in the form of food assistance from for-
eign agencies and local social assistance groups.” For example, in Ha
Giang province in northern Vietnam, with funding and cooperation from
the Government of Japan and the Multilateral Trust Fund, the UN De-
velopment Fund provided support to 1,200 poor EM households whose
livelihoods had been severely affected by COVID-19. In addition, 600
members of the linen cooperatives in the same province were support-
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ed financially since those cooperatives were forced to close because of
the virus. Through this support, people had funding for essential needs
as well as to recover their livelihoods, such as purchasing seedlings,
cattle and similar, and personal protective equipment for pandemic
prevention.” In Lao Cai province, also in northern Vietnam, UN Women
and the Lao Cai Women's Union organized a programme entitled “Giv-
ing multi-purpose monetary assistance to EM women affected by COV-
ID-19". The programme offers financial support so that those affected
by the pandemic can buy food, essential items and invest in their liveli-
hoods for recovery.’

However, most of the support received by EMs was directed at sup-
porting the daily food needs of those affected and did not address the
issue of recovery from the mid- to long-term effects of the pandemic.
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Argentina comprises 23 provinces with a total population of
approximately 40 million. The most recent national census
(2010) gave a total of 955,032 people who self-identify as de-
scended from or belonging to an Indigenous people. There are
35 different officially recognised Indigenous Peoples in the
country. They legally hold specific constitutional rights at the
federal level and in various provincial states.

In addition, ILO Convention 169 and other universal human
rights instruments such as the International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant on
Economic and Social and Cultural Rights (ICESCR) are of con-
stitutional force in the country. Argentina voted in favour of the
UN Declaration on the Rights of Indigenous Peoples.

Health emergency: the impact of COVID-19 on
Indigenous Peoples

he year 2020 will be remembered as “the year of the pandemic”,

a phenomenon that has affected all of humankind and whose im-

pact is still difficult to measure. While the emergence of different
vaccines heralds some improvement in the medium term, the truth is
the consequences will remain with us for several years to come. Indig-
enous Peoples were not untouched by this extraordinary situation. On
the contrary, their vulnerabilities meant they suffered a greater impact
than other sectors due to the reality of their health status, the phenom-
ena of racism and discrimination, and a deepening of institutional vio-
lence. All this resulted in a deterioration in their overall situation.

It is interesting and relevant to consider the time variable in this
analysis — a diachronic perspective — as this enables us to reflect on
a pre-pandemic time, a pandemic time and a future post-pandemic
time. This perspective is closely linked to processes of visibility/invisi-
bility which, in some cases, conceal or disguise long-standing structur-
al problems and deficiencies and, in others, emphasise an unwavering
stance on the part of Indigenous Peoples in their relationship with and
defence of nature, denouncing the depredatory advance of an environ-
ment whose effects are causing the global health emergency.



PART 1- Region and country reports — Argentina 321

The endemic and concomitant diseases that exacerbate COV-
ID-19, such as diabetes, malaria, dengue fever and tuberculosis, are
presentin Indigenous communities and weaken their ability to deal with
the virus. In addition, food insecurity and a lack of water? only aggra-
vate an already very worrying situation.® In Argentina, the definition of
“vulnerable groups” was even broadened to include Indigenous Peoples
(alongside health workers and residents of “popular neighbourhoods” -
a euphemism for shantytowns), demonstrating the state’s admission
of the worrying situation in Indigenous communities and their special
health status (Ministry of Health, 2020).

Alongside this, the Emergency Committees set up across the
country to establish guidelines and policies for addressing COVID-19
did not have — and nor do they have at the time of writing — any Indig-
enous participation or presence. At a time when it is a priority to as-
certain the needs and requirements of each sector, all the more so for
Indigenous communities that find themselves in differing situations
(some with difficulties in accessing water, an essential element in con-
fronting the pandemic), their absence from decision-making is inexpli-
cable, and also a sign that they are not seen as a major player on the
national political scene.

The explanation for their absence from the public debate — the fact
that they were not invited to take part, beyond some national-level ac-
tions that attempted to mitigate these deficits — is clearly a reflection of
the discrimination and racism that form the Indigenous reality in Argen-
tina. An example will illustrate what | mean. A few months after the start
of the pandemic, in Fontana town in Chaco (near the city of Resistencia,
the provincial capital), the police entered the home of a Qom family —
without a search warrant and in violation of all constitutional guaran-
tees - took the young people present to the police station, threatened
them, beat them and tortured them, all the while shouting “infected In-
dians”. Not only is this an example of structural and systematic violence
directed at Indigenous communities but it also reflects a state system
that is both colonial and racist.*

The pandemic has coloured both the country’s public and private
life; Indigenous Peoples are no exception and have had to adapt to very
changing circumstances. The institutional violence has continued,
however, and structural problems in health, education and territorial is-
sues only got worse, with their living conditions significantly affected.
While the health emergency initially led some to consider “suspend-
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ing” their historical territorial disputes, it is precisely the severity of the
phenomenon we have experienced in 2020 that has demonstrated that
humankind is not up to the task. In other words, harassment and crim-
inalisation have not gone away and, indeed, have intensified over the
last year.

Territorial conflicts

2020 was marked, like so many other years, by territorial disputes,
eviction attempts, court cases and a lack of public policies. In Febru-
ary 2020 (pre-pandemic), the Federal Security Council met in Tucuman
province where the Minister of Security expressed her intention to trans-
form the crime prevention and prosecution paradigm within the context
of the new government’s administration. An alternative mechanism for
resolving territorial conflicts with Indigenous Peoples was established
as part of these changes, especially designed for the outstanding terri-
torial conflicts with Mapuche communities.

However, tensions around Indigenous territorial rights that were
not guaranteed by the state escalated over the months. On the one
hand, the lack of a law on Indigenous communal ownership has left the
door open to old and new evictions (its passage through parliament
seems increasingly remote, particularly in a year when Congress has
sat for only a short length of time and given that a bill of this nature is
never a priority on the parliamentary agenda). On the other hand , the
advance of landowners, extractive activities and economic interests
into areas around the Indigenous territories is resulting in daily acts of
violence. Prosecution through the courts does not mean that “justice
will be done” by the state; on the contrary, it leads to a doubling down
and endorsement of the spiralling violence that is already taking hold of
their territories.

An example of the above can be seen in the Mapuche community
of Buenuleo in the city of Bariloche, Rio Negro province, where violent
acts have been perpetrated by individuals resulting in physical vio-
lence against community members and intimidation of their children.®
Although it is also true that the state activated its mechanisms after
these acts of violence, and representatives visited in an attempt to
bring about dialogue and a response to this situation of permanent vi-
olence, the actions came too late given that the heralded attacks had
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already taken place. The Inter-American Commission on Human Rights
granted a precautionary measure in May 2020 in favour of the Indige-
nous community. It called on Argentina to take all necessary and cultur-
ally-appropriate measures to protect the communities’ right to life and
physical integrity.®

Another case worthy of mention given that it illustrates the degree
of violence that the coercive apparatus of the state can achieve is that
of the Lafken Winkul Mapu community, which has recovered territory
opposite Lake Mascardi, also in Rio Negro province. At the very place
where Rafael Nahuel was murdered in 2017, and in the midst of a health
crisis, attempts are again being made by the provincial police to evict
the community, once more resulting in an upsurge in violent harass-
ment and constant threats.” The year 2020 ended with the community
in a state of alert, neighbours organizing marches from Bariloche in a
notably racist demonstration (even though it is not their private proper-
ty at stake but rather a dispute with the National Parks Administration
and the Bishopric of San Isidro, which would have acquired a portion
of the territory from said administration), and with attempts to ensure
continuing discussions with national and provincial authorities that
have thus far yielded no results.

Judgment of the Inter-American Court: case of the
Lhaka Honhat Association vs. Argentina

Given the “austere” reception given to Indigenous rights in the Consti-
tution, this judgment of the Inter-American Court of Human Rights is
paradigmatic in that it is the first time the Court has held the Argentine
state responsible for violations of various Indigenous rights. It moves
the content of the Constitution forward and establishes a violation of
Indigenous communal property as being a violation of the rights to
consultation, to a healthy environment, to adequate food, to water, and
to cultural identity. In short, the judgment overwhelmingly defines the
scope of Indigenous territorial rights and their interdependence with
other rights.

At the heart of the case is the claim being made by 132 Indige-
nous communities of the Wichi (Mataco), lyjwaja (Chorote), Komlek
(Toba), Niwackle (Chulupi) and Tapy'y (Tapiete) peoples who live in what
is known as the Chaco Saltefio (Salta province). They are laying claim
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to a single, undivided title to 400,000 hectares of land. The measures
ordered by the Court were directed at both the Legislative and the Ex-
ecutive branches, in both their national and provincial dimensions.® Not
only must the work of delimiting and demarcating the territory now be
completed, together with the relocation of the Creoles, but the state
must also refrain from carrying out works or ventures on the territory
that could affect its existence, value or enjoyment, without first ensur-
ing due participation of Indigenous Peoples through their right to con-
sultation. It also orders a study to be conducted within six months into
the critical situation of lack of water and food in order to draw up an
action plan to remedy this. It is further noteworthy that the Court con-
sidered that Argentina lacks adequate legislation — and therefore can-
not guarantee the right to Indigenous communal property — and thus
ordered the adoption, within a reasonable timeframe, of the legislative
and/or other measures that may be necessary to give legal certainty to
the right to Indigenous communal property, providing for specific pro-
cedures to that end.

In addition to all of the above, the most novel and innovative as-
pect of the ruling, in my opinion, is the content of Recital 201. This recital
notes that this is the first contentious case to come before the Court
in which it has been called to rule upon the rights to a healthy environ-
ment, to adequate food, to water and to participation in cultural life, on
the basis of Article 26 of the Convention. It further considers the four
rights as being interdependent and central to guaranteeing the lives of
Indigenous Peoples.

A separate paragraph sets out the rights to adequate food and ac-
cess to water (even more so in the context of a pandemic). Food means
more than simply adequate and suitable nutrition for the preservation
of health. Inline with the international human rights treaties and the ob-
servations of the Committee on Economic, Social and Cultural Rights
(CESCR), it highlights both the cultural relevance of food and the impor-
tance of its accessibility - food security - in terms of guaranteeing it for
both present and future generations.

In turn, water is conceptualized as a condition for the full enjoy-
ment of life and all human rights. When applied to Indigenous Peoples,
this must be understood within the context of their habits and customs.
In addition, also in accordance with the CESCR and its General Com-
ment, it affirms that the right to water entails both freedoms and rights:
freedoms associated with not being subject to interference (for exam-
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ple, contamination of water resources) and rights in terms of a guaran-
teed water supply and management.

In short, the ruling opens the door to more solid protection of In-
digenous communal property and advances the protection of rights
to nature by perceiving the environment as an autonomous right. In its
Recital 203, the Court refers to Advisory Opinion OC-23/17 to define the
right to a healthy environment. The Court thus says: “...It stated on that
occasion that the right to a healthy environment ‘constitutes a univer-
sal value’ and ‘is a fundamental right for the existence of humankind’,
and that ‘as an autonomous right (...) it protects the components of the
(...) environment, such as forests, rivers and seas, as legal interests in
themselves, even in the absence of the certainty or evidence of a risk to
individuals. It is about protecting nature’ not only because of its ‘useful-
ness' or ‘effects’ with respect to human beings ‘but because of its im-
portance to the other living organisms with which we share the planet.”

The Court’s interpretive work in this case has contributed signifi-
cantly to protecting the rights of Argentina’s Indigenous Peoples and
will certainly have a considerable impact at the regional level.

Conclusion

The situation of Indigenous Peoples and their rights in 2020 of neces-
sity has to be assessed in the light of the pandemic, of the actions the
state has taken to address this, and the impact it has had — and con-
tinues to have — on Indigenous communities, not only in terms of their
health but also in terms of the other structural situations from which
they suffer, and which have been exacerbated. This is in addition to the
contradictions and inconsistencies of the government’s public policies
which, on the one hand, are aimed at protection while, on the other, re-
sort to actions of intimidation, criminalisation and dispossession.
The diachronic overview offered in this article is useful to the ex-
tent that it can be used as a parameter by which to evaluate the context
and current situation of Indigenous Peoples. The COVID-19 virus is a
global phenomenon and we can therefore see how old and new relation-
ships between Indigenous Peoples and the state are being established,
detecting gaps and also acknowledging encouraging prospects such
as the strengthening of some territorial autonomies. Faced with such
a tangible threat of infection and the fluctuating and ambivalent poli-
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cies of the state, Indigenous communities are finally drawing on their
internal strength and overcoming and resisting the repeated violations
of their rights.
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According to the 2012 National Census, 41% of Bolivians over
the age of 15 are of Indigenous origin although the 2017 pro-
jections from the National Statistics Institute (INE) indicate
that this may now have increased to 48%.' Of the 36 peoples
recognised in the country, most Quechua (49.5%) and Ay-
mara (40.6%) speakers live in the Andean region where they
self-identify as one of 16 nationalities. The Chiquitano (3.6%),
Guarani (2.5%) and Moxefio (14%) peoples live in the Lowlands
where, together with the remaining 2.4%, they make up the oth-
er 20 recognised Indigenous Peoples. The Indigenous Peoples
have thus far consolidated 23 million hectares of collectively
owned land as Native Community Lands (Tierras Comunitarias
de Origen/TCOQ), representing 21% of the country’s total area.
Following the approval of Decree No. 727/10, the TCOs changed
their official name to Peasant Native Indigenous Territories
(Territorio Indigena Originario Campesino/TIOC). Bolivia has
ratified the main international human rights conventions and
has been a signatory to ILO Convention 169 since 1991, with the
UN Declaration on the Rights of Indigenous Peoples in full ef-
fect since the approval of Law No. 3760 of 7 November 2007.
With the new 2009 Political State Constitution, Bolivia adopted
the status of Plurinational State.

Transitional government of Jeanine Ainez

enator Jeanine Afiez became President of Bolivia on 10 Novem-

ber 2019 following Evo Morales’ resignation earlier that day. This

was in the wake of a 21-day national strike and multiple conflicts
arising due to complaints of electoral fraud reported by the election ob-
servation mission of the Organization of American States’ (OAS), which
recommended that the October elections be re-run. To this day, people
are divided as to what actually caused the departure of the former pres-
ident: whether it was a “coup d‘état” that removed him from office or a
“popular insurrection” that rejected his candidacy as illegal in view of
the results of the 2016 referendum, which denied him the possibility of a
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further term in office. The mobilisations were, in fact, triggered by irreg-
ularities in the “quick counting” electoral system identified by the OAS
mission in an independent technical audit requested by Evo Morales
himself. Following the successive resignations of Alvaro Garcia Linera,
Vice-President, and then the presidents of the legislative chambers and
other different positions in the constitutional line of succession, the role
fell to Afiez, second vice-president of the Senate.? The legislative cham-
bers retained their majorities for the Movement for Socialism (MAS),
and the party continued to control seven of the nine governorships and
more than 200 of the 330 Bolivian municipalities.®

The new government tried to quell protests by Evo's supporters
with violent repression and by prosecuting former officials and media
activists critical of the situation. They accompanied this with a media
and social network campaign that criminalised the MAS and anyone re-
ferring to that “dictator”, a strategy very similar to those practised by
military governments of the past. More than 1,500 people were arrested
on charges of “terrorism”, in some cases solely for being in contact with
those previously in charge. The grimmest case was that of Evo Morales'
legal representative, Dr. Patricia Hermosa, who, despite being heavily
pregnant, was detained for several months for trying to get her client
authorised as candidate for senator in Cochabamba department.* The
"most wanted” former leaders took refuge in the Mexican embassyinLa
Paz, which was besieged by pro-government sectors, self-proclaimed
defenders of “freedom”, who harassed them, and others in their private
homes, for months.

The Inter-American Commission on Human Rights (IACHR) and
the UN High Commissioner for Human Rights condemned this policy in
press releases and reports calling for the repeal of totally arbitrary and
unconstitutional laws that authorised the unbridled use of the armed
forces in social conflicts or that sanctioned those expressing dissent
over the national political situation, all with the excuse of combating
COVID-19.5

As for the MAS, there was never any recognition of the political er-
rors that had led citizens to mobilise in November 2019 in the first place.
On the contrary, a story was constructed around an alleged internation-
al conspiracy led by the United States that was using the OAS to justify
the “coup” and take Bolivia's lithium, bringing the country to its knees
before the transnationals, and in which the military was also apparently
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prominently involved.® This position gave the transitional government
constant reason to scale up the persecution, attacks and public intim-
idation, creating a polarisation that permanently fuelled the ensuing
electoral campaign.

Demonstrating for elections

After a rigid lockdown was decreed on 23 March, further national elec-
tions that were due to have been held in May had to be suspended twice.
The new Supreme Electoral Court’ finally set a date for 18 October af-
ter a national roadblock lasting several days threatened the supply of
oxygen to the hospitals, which is brought by truck from plants in the
east of the country to the Andes. The conflict lasted several days and
although the government tried to pass it off as a criminal act instigated
from Buenos Aires, where Evo Morales was in exile, the blockade was in
fact an autonomous action and even against the wishes of the exiled
leader, who also made unsuccessful attempts to defuse it.

This conflict damaged yet further the image of an illegitimate gov-
ernment which had already been handling the health crisis caused by
the pandemic very badly. Their only response to the ensuing political
crisis was the demonisation of Evo Morales and violent repression, kept
somewhat in check by constant public challenging of their actions from
a significant sector of society and the bold actions of international
organisations and friendly countries, who acted as the guarantors of
peace.

COVID-19 and Indigenous Peoples

The pandemic was administered by the Afiez government as if the
country’s Indigenous Peoples did not exist.2 More than 100 days after
the lockdown was decreed, a specific strategy document for the Indige-
nous population was finally made public by the Vice-Minister of Health,
who was dismissed a few days later. The transitional government ap-
proved two specific coupons to alleviate the economic crisis generated
by the pandemic: the Family Basket Coupon and the Family Coupon?’
but this resulted in large numbers of Indigenous people travelling to in-
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termediary settlements to collect the coupons and then taking the virus
back to their communities. The same happened with the distribution
of COVID-19 medicines. Those who visited the communities (officials or
soldiers) were often the vectors of infection for entire communities, ru-
ining the organisations’ efforts to isolate themselves from the disease.

The Indigenous organisations submitted several documents and
made various submissions to the state calling for the adoption of cul-
turally-appropriate measures given the plurinational nature of Bolivian
society but they received no response whatsoever. For their part, the
Indigenous communities, together with their support institutions, took
a series of measures of their own to protect themselves. Several cam-
paigns were conducted to provide the health posts with useful med-
icines, booklets were produced on preventive® health protocols and
humanitarian aid was dropped in territories declared in an urgent sit-
uation.

The organisations’ main self-protection measure was to ban entry
and exit to and from their communities, as well as to incorporate their
traditional medicines into the prevention protocol: their knowledge of
their medicines’ effects in reinforcing antibodies and providing immu-
nological defence. These actions were autonomous measures taken by
Indigenous Peoples, who did not need external advice, counsel or guid-
ance from “mainstream” medicine.”

October elections and the return of the MAS

Against all odds, or at least against those who believed that the fall of
Evo Morales would plunge the MAS into a deep crisis never to return
to power, the corrupt and repressive administration of those who put
themselves forward as the alternative never managed to draw the eye
of the Bolivian electorate. Those running as a centrist alternative, such
as former President Carlos Mesa, were strategically and mercilessly at-
tacked from both sides of the political spectrum, resulting in a boost
for the MAS and a limitation of their chances, as well as those of the
extreme right as represented by civic leader Luis Fernando Camacho.
Their only proposal being that the “dictator” should not return, and
with the errors of the transitional government weighing heavy on their
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shoulders, the political opposition never had a chance. The Lucho-Da-
vid team won 55.1% of the vote, Mesa 28.3% and Camacho 14%. The
explanation for such a vote for the MAS after a year out of power, its
leaders persecuted and with systematic scorn and intimidation via the
social media, largely lies in the following reasons: firstly, a lack of un-
derstanding of the ethnic/cultural composition of the country, in which
more than 80% of the population are of Indigenous or popular heritage
and who felt, despite justified criticism of the abuses committed by Evo
Morales, that this white/mestizo minority had no legitimacy to trample
on hard-won rights, above all that of their dignity as Indigenous people,
aright that was systematically violated by an opposition campaign that
often bordered on the most recalcitrant racism. The second factor was
related to the fact that the MAS's competition were completely unable
to detach themselves from the catastrophic administration of the tran-
sitional government and ended up paying the price. Thirdly, and linked
to the above, they never really put forward an electoral proposal that
went beyond criticising the 14-year tenure of Evo Morales, even though
the MAS itself failed to offer anything much new beyond their past of-
fers.

At the inauguration ceremony, the message of Vice-President Da-
vid Choquehuanca reverberated strongly in political circles, not only be-
cause of its profound and conciliatory content but also because of who
he is: the most legitimate Aymara leader among the Indigenous Peo-
ples and the urban intelligentsia, and one who had distanced himself
from the MAS when sectarian positions began to prevail. The vice-pres-
ident claimed the beginning of a new dawn, a new pachacutik: "A new
sun and a new expression in the language of life where empathy for the
other or the collective good replaces selfish individualism.... We are in
times of being Jiwasa once more: | am not me, we are us.”

He also stressed that, after everything that had happened, the In-
digenous people were still alive and remained a reference for the con-
struction of a more just, supportive and inclusive society. Above all, this
last aspect was a breath of fresh air that helped ease the tensions in
Bolivian society, at least for a while, in the face of fears that the return
of the MAS to power could herald the start of a new cycle of polarisation
and revenge. Despite the hopes of the current political opposition, how-
ever, this has not been forthcoming.
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Situation of the Indigenous territories

This year, as last, voracious forest fires were once again reported in
the east of the country. There were 7,144 hot spots recorded in 48 In-
digenous territories.” This new disaster came on top of the pandem-
ic, leaving several Indigenous Peoples in crisis. Such was the case of
the Ayoreo people, and significant migration was noted from their titled
territories.” The impact was also severe on families in a state of volun-
tary isolation in the Chaco region, under the jurisdiction of Charagua
lyambae, where the areas identified for the protection of these groups
will need to be reconsidered due to the almost total destruction of the
forests they occupied.

The new cycle of fires called into question the state's true desire to
preserve its natural forests and to promote real policies of conservation
and responsible natural resource use. In this context, the transitional
government of Jeanine Aflez approved a set of regulations aimed at fi-
nally opening the doors to transgenic crops, including the adoption of
Supreme Decree 4232/20 authorising genetically-modified corn, sugar
cane, cotton and wheat. The Guarani Nation and other environmental
activists proposed a class action in response. The current government
has mooted the possibility of repealing the decree in question in the
context of a technical and policy discussion on agricultural develop-
ment.

Progress in Native, Peasant, Indigenous Autonomy
(AIOC) access procedures

As the quarantine measures began to be lifted, the agenda for access-
ing Indigenous autonomy for those territories involved was revived. The
formation of autonomous Indigenous governments in Indigenous mu-
nicipalities and territories is a right enshrined in the 2009 Constitution.
The procedure for accessing autonomy is regulated by the Constitution
itself and the Framework Law on Autonomies and consists of a seem-
ingly endless series of stages that force the people to go through all
four branches of government before validly electing their authorities
and setting up their own governments. To date, only three of 36 autono-
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my procedures have resulted in the successful formation of Indigenous
autonomies; the others have either been suspended due to internal
conflicts or are still in the process of completing the more than 12 stag-
es involved. Most Indigenous autonomy processes are taking place in
the highlands. Of the 33 autonomies being processed, only nine are in
the lowlands, including the Beni Multiethnic Indigenous Territory (TIM 1),
the Monkox Nation of Lomerio Territory in Santa Cruz, and the Kabinefio
People’s Territory, all of which are being supported by the CEJIS Centre
for Legal Studies and Social Research.

The TIM and Lomerio are currently in the final stages of endors-
ing the autonomous statutes within their jurisdictions in order to form a
government, the last stage of Indigenous autonomy. Over the next few
months, these two territories are expected to finally achieve autonomy
despite the bureaucratic barriers the state has put in their path.
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Brazil's Indigenous population stands at 896,900 individuals,
36.2% of whom live in urban areas. A total of 505 Indigenous
Lands have been identified, covering 12.5% of Brazilian territory
(106.7 million hectares). There are 305 different peoples, most
of whom live in the Amazon region and speak 274 languages.

Itis estimated that there are 115 peoples living in isolation,’
of which 28 are confirmed and the rest are in the process of
being identified.

The dismantling of Indigenous Peoples’ protection
policies

et us begin with a phrase from President Jair Bolsonaro, published

in various media outlets: “There will be no demarcation of Indige-

nous Lands under my government.”?> The current situation of the
Indigenous population could be analysed through their public respons-
es to this but there would not be enough space in this article for all of them.

It should be noted that this government's entire project rests on a
policy that has been implemented since the start of the Republic: one
of continuous development, albeit with different nuances depending on
the historical moment. In the last two years, the focus has been on ag-
ribusiness exports.

This offensive against Indigenous Peoples can be illustrated by
the policies of four specific ministries: Environment, Agriculture, Health
(which includes the Special Secretariat for Indigenous Health-SESAI)
and Justice (which houses the National Indian Foundation, FUNAI).
These are the key ministries of a clearly developmentalist policy. The
abandonment of the Paris Agreement and the consequent departure
from the Millennium Development Goals are clear examples of how
sustainable development no longer forms part of the Brazilian political
agenda. And this agenda directly affects the country’s most vulnerable
peoples, such as the Indigenous, Quilombola and riverine peoples.

These four ministries are working jointly to dismantle public eco-
nomic and social policies, with the consequent result of increased fires
in environmental preservation areas, invasions by squatters, logging
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and other mineral extractors, and increased deaths among the leaders
of the Amazon rainforest’s preservation movements and the Indige-
nous population generally.

In the words of Ricardo Salles, Minister of the Environment: “Since
the media’s attention is on COVID-19, we can move forward with our
standards”? In collaboration with the rural lobby, Salles is accused of
deliberately dismantling the environmental control agencies in order to
unleash an unrestricted expansion of the agricultural frontier into the
north of the country.* According to the Climate Observatory, between
January and August, the minister allocated only 105,000 reales (RS) to
environmental policy, i.e. 0.4% of the budget for climate change-related
initiatives, biodiversity protection and urban environmental quality im-
provements.

With such meagre expenditure and reduced environmental in-
spections, an environmental disaster is looming. According to the
Socio-Environmental Institute, 2020 has been the worst year for In-
digenous Lands and Conservation Units since 2008. One hundred and
eighty-eight thousand (188,000) hectares of forest have been destroyed
in these territories, an area greater than the city of Sdo Paulo, and only
surpassed by the almost 200,000 hectares recorded in 2019. This rep-
resents 90% more than the average between 2009 and 2018.°

These disasters are the consequence of a set of measures that
have the end goal of implementing the current government’s develop-
ment plan, which includes: a freeze on fines collected by the Brazilian
Institute for the Environment (IBAMA); harassment of environmental of-
ficers and exoneration of the guilty; technical advice given to release il-
legal wood; legislative proposals that threaten protected areas; a failure
to implement the budget for fire inspection and extinction; a decline in
prosecutions and seizures for deforestation; defamation of the scien-
tific knowledge of the National Institute for Spatial Research (INPE); a
failure of military operations to combat deforestation.

The Indigenous areas most affected by illegal mining operations,
the agricultural frontier, and the burning and illegal invasions are: the
Xingu basin, TI Munduruku, Tl Urubu Branco, Tl Manoki, Tl Karipuna; and
the Conservation Units: Suroeste de Par4, Area de Preservacién Ambi-
ental (APA) Triunfo do Xingu. In the words of Mobu Odo, Indigenous Gua-
camayo and chief of the Cachoeira Seca village: “We are under threat,
deforestation will wipe out our territory."¢
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FUNAI's role

The National Indian Foundation (FUNAI) is gradually losing financial
support as well as staff members strategic to the Indigenous Land de-
marcation policies due to a series of arbitrary dismissals. Policies for
the protection of isolated peoples and peoples in voluntary isolation,
considered a model for many Latin American countries, are also being
dismantled.

Marcelo Xavier, FUNAI's current president and a former Federal
Police Commissioner, is working with the Ministry of Environment and
Agriculture to prevent any demarcation of Indigenous Lands, the most
prominent example being the timeframe thesis. Defended by the rural
lobby, this interpretation holds that Indigenous Peoples only have the
right to demarcate lands that were already in their possession on 5 Oc-
tober 1988, the date of enactment of the Constitution, or which were in
physical dispute or under proven judicial litigation as of that date.

This thesis, one of the greatest threats to the legalisation of Indig-
enous Lands, is defended by FUNAI's president thus: “(...) it will serve to
stop encouraging Indigenous people to form cooperatives in order to
develop economic activities on their lands. One of our priorities is min-
ing activities,” he is quoted as saying, citing a bill that has been under-
way in Congress since February regulating this initiative.”

According to one of the executive coordinators of Articulacion de
los Pueblos Indigenas de Brasil (APIB), Dinaman Tuxd, "Agribusiness
has taken over FUNAI is contaminating Indigenous policy. It is doing so
within the very institution that should be protecting Indigenous Peo-
ples.'®

The "timeframe thesis",? proposed by then President Michel Tem-
er, was a resounding, strategic and clearly unconstitutional blow to the
process of approving Indigenous Lands. According to anthropologist
Manuela Carneiro da Cunha:

The rural lobby wants the demarcation limit to be 5 October
1988, the date of enactment of the Constitution. Indigenous
people can only apply for areas they occupied on that date.
And yet forced evictions of Indigenous people were taking
place in Mato Grosso do Sul and western Parang in the 1940s,
and this does not invalidate their right to the land.
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Along the same lines, Eloy Terena of APIB argues:

The time frame thesis is unconstitutional. When the Consti-
tution was enacted in 1988, it did not give a specific date. It
recognised the Indigenous Peoples’ original right to the lands
traditionally occupied by them. At no point does the Constitu-
tion restrict their right to land occupied on that date.™

If the timeframe is regularised by decree, it opens up the possibility of
making numerous Indigenous Lands that have not yet completed their
formal procedures unviable. There is still a great need for land demar-
cation. According to data from the Conselho Indigenista Missionario
(CIMI), 63% of Indigenous Lands are not legalised. In other words, of the
1,290 Indigenous lands, 821 are in a precarious situation because they
do not have demarcated boundaries. Most of these have not even com-
menced their legalisation procedures.

The following are the numbers of Indigenous Lands approved dur-
ing the different presidential terms:

«  Fernando Henrique Cardoso (1995 - 2002): 145 approvals.
*  Luiz Inacio Lula da Silva (2003 - 2010): 79 approvals.

»  Dilma Rousseff (January 2011 - August 2016): 21 approvals.
*  Michel Temer (August 2016 - December 2016): 1 approval.

- Jair Bolsonaro (January 2019 - to date): O approvals.

This constant decline in approvals of Indigenous Lands during each
presidential term reveals the increasing lack of relevance of these peo-
ples, now considered the major obstacle to Brazil's neoliberal develop-
ment project.

It is precisely against this backdrop of extreme vulnerability, inva-
sions and fires, that the COVID-19 pandemic began to wreak havoc in
Indigenous territories.

Special Secretariat for Indigenous Health and
COVID-19

This strategy of “civilising Indigenous Peoples” also involves the Spe-
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cial Secretariat for Indigenous Health (SESAI), which reports to the
Ministry of Health and is linked to the Unified Health System. Despite
being responsible for primary care, this policy of dismantling is also
taking place during the pandemic. The strategy is being repeated: lack
of resources, layoffs or transfers of technical staff, allegations of cor-
ruption to discredit NGOs working in the sector, a ban on hiring more
doctors and biomedical staff, all leading to the running down of the
system. It is against this backdrop that COVID-19 has reached the In-
digenous Peoples.

By 23 January 2021, Brazil had recorded a total of 215,299 deaths
and 8,755,133 cases of COVID-19 and was still noting a daily average
of 1,293 new cases. With respect to the Indigenous population, these
cases are increasing and, although they are less documented, accord-
ing to APIB there are 46,677 confirmed cases, with 931 deaths and 161
affected.

In the midst of this national catastrophe, which is the result of a
policy based on denial and false narratives, and which fails to recognise
the state of emergency in which Brazil finds itself, President Bolsonaro
is acting as one of the main agents of scientific counter-information,
denying the protocols of the World Health Organization (WHO) and call-
ing the pandemic and its terrifying case load “a light flu".

On 10 July, the president signed Bill 1142/2020 into law. This rec-
ognises Indigenous, Quilombola and other traditional peoples as “ex-
tremely vulnerable groups” during the COVID-19 pandemic; however,
he vetoed excerpts of the text that stipulated that the government was
obliged to provide “access to drinking water”, to distribute basic food
baskets and "hygiene, cleaning and disinfection materials to the peo-
ples free of charge”. In addition, the law does not guarantee “the emer-
gency supply of hospital and intensive care beds” and nor is there an
obligation to purchase “ventilators and blood oxygenation machines”
for these communities.” Other presidential vetoes have included those
requiring the government to release emergency funds for Indigenous
health, to facilitate access to emergency aid for Indigenous and Quilom-
bola peoples, and to install Internet in the villages. According to the
Executive, these and other measures have been vetoed because they
create a “"mandatory expense” without demonstrating “their respective
budgetary and financial impact, which is unconstitutional”. Congress,
which has the final say on vetoes, could still override them.
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In addition, Regulatory Instruction No. 9/2020 allows for the regu-
larisation of non-indigenous invasions onto Indigenous lands that have
not yet completed their recognition process, which is prohibited by the
Federal Constitution. This measure may lead to a rampant increase in
invasions and transmission of COVID-19.

The virologist Marcus Barros, one of the national reference points
for infectious diseases, states that the delays in making decisions
about these peoples is serious and worrying:

Indigenous people are more sensitive to any viral disease. If
a common flu can completely destroy them, imagine a pan-
demic with a new respiratory virus the consequences of which
are not yet known. It is a very dangerous situation, a death
foretold.

Gersem Baniwa, one of the founders of the Foro de Educacién Escolar
y Salud Indigena (Foreeia-AM) points out that the relations established
between the federal government and Indigenous Peoples reflect the
lack of priority given to the attention, prevention and care of Indigenous
people:

There is no place for specifics on the global agenda. The main
concern is the global, national and regional scenario, with a
strong economic bias. Indigenous populations remain invisible.

Made up of deputies and senators, Indigenous organisations and civ-
il society, the Frente Parlamentario Mixto en Defensa de los Derechos
de los Pueblos Indigenas [Joint Parliamentary Front in Defence of the
Rights of Indigenous Peoples] organised in July with a list of 196 sig-
natures. The Map of the World’s Indigenous Peoples sent to Tedros
Adhanom Ghebreyesus, Director-General of WHO, recommended that,
in the face of the pandemic, countries should prioritise concrete meas-
ures to ensure the protection of Indigenous Peoples and the creation of
an emergency fund. The map was submitted on the last day of the Free
Land Camp (ATL) programme, 30 April 2020.%

The manifesto produced by the Alliance of Indigenous Parliamen-
tarians of Latin America asks WHO to consider:
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Indigenous Peoples as the population most exposed and vul-
nerable to COVID-19; to guarantee food security and access
to basic sanitation and health services, as well as other social
and economic rights during the period of the pandemic; and
to ensure the involvement and participation of Indigenous or-
ganisations and their representatives in the planning and exe-
cution of actions against COVID-19.

In Brazil, attention is drawn to the dismantling of the health system
when it comes to guaranteeing protective equipment for profession-
als who care for Indigenous people, the insufficient support measures
for communities, which requires moving from the villages to the cities
where there is greater transmission of the virus, and the invisibility of
Indigenous people living in the cities in epidemiological reports related
to COVID-19. In addition, during the pandemic, the government issued
Regulatory Instruction No. 9/2020, which allows for the regularisation
of non-indigenous encroachment onto Indigenous Lands that have not
yet completed their recognition processes, which is prohibited by the
Federal Constitution. This measure may lead to a rampant increase in
invasions and transmission of the virus to Indigenous people, including
those living in voluntary isolation.™

On the one hand, Indigenous Peoples are living through one of the
most dangerous and intimidating moments due to constant govern-
ment offensives, as represented by the rural and evangelical lobbies,
which are promoting land invasions, and a lack of respect for the In-
digenous rights ratified by Brazil, questioning rights deriving from the
1988 Constitution and denying the COVID-19 pandemic. On the other,
we can say that thisis the most challenging time, and yet it has resulted
in a strengthening of the Indigenous movement and an unprecedented
increase in Indigenous candidates in this year’s elections for city and lo-
cal councils. The number of Indigenous mayors has increased from 6 to
8 compared to the 2016 elections, while the number of councillors has
increased from 168 to 179. We are facing a completely new paradigm.”®

In relation to Indigenous organisations, we would like to highlight
the work of APIB, which has been fundamental in fighting the excesses
and violations of the traditional peoples’ constitutional guarantees, and
its documented campaign of denouncing the state's abandonment of



Bhl IWGIA - The Indigenous World - 2021

them in the face of COVID-19.

In July of this year, APIB, together with six political parties, took
a case to the Federal Supreme Court (STF) for Non-Compliance with
Fundamental Precept No. 709, demanding health protection actions
for Indigenous Peoples due to the coronavirus. According to this action,
“The COVID-19 mortality rate among Indigenous Peoples is 9.6%, while
among the Brazilian population in general it is 5.6%."

The injunction was approved by Minister Luis Roberto Barroso
in July and endorsed by the full STF in August. As a result, the Union
was obliged to develop a COVID-19 control plan for Indigenous Peoples
that established sanitary cordons around 33 lands with the confirmed
presence of Indigenous people in isolation (without contact with the
surrounding society) and also made it possible to contain and isolate
invaders, potential disease spreaders.

According to writer and activist Ailton Krenak and Indigenous lead-
er Joziléia Kaigang:”

One of our victories was the approval, in August, by the Su-
preme Court, of the lawsuit for breach of constitutional pre-
cepts (DPF 709), which forced the government to implement a
plan to address COVID-19 within 30 days, guaranteeing sani-
tary cordons and the isolation of Indigenous Lands.

“This was a great victory,” continued Kaigang. In addition, Krenak point-
ed out that:

The native peoples have increased their capacity for debate,
intervention and external coordination, mainly by allying
themselves with Europe and other countries in a struggle that
needs to be further scaled up.

Joziléia adds:

With the support of civil society, both Brazilian and interna-
tional, and through companies and civic groups, we have im-
plemented a set of combined actions that our government
has unfortunately failed to carry out.
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Onthe other hand, Indigenous organisations denounce the fact that the
implementation of sanitary cordons is continuing at a deplorable pace
and that personal protective equipment (PPE) and tests are insufficient.
According to the STF minister:

Despite the spread and lethality of the virus, it is incredible
that after almost 10 months of pandemic, the Union has not
achieved the minimum: a plan with its essential elements. It is
a situation that continues to put the lives and health of Indig-
enous Peoples at risk.

This negligence is paid with the lives of Indigenous people. In the
Yanomami Indigenous Land alone, the coronavirus has increased 250%
in three months. In some regions, there has been community transmis-
sion of the disease due to miners operating in the area illegally.

Together with five other political parties, CONAQ (National Coordi-
nating Body for Rural Black Quilombola Communities) proposed ADPF
No. 742 (Argument for Non-Compliance with a Fundamental Precept)
to combat COVID-19 among the Quilombola. To date, however, this case
remains with the office of Minister Marco Aurélio, and the preliminary
application has not yet even been examined.

Conclusion

In a speech to the 74" UN General Assembly in September 2019, Pres-
ident Bolsonaro repeated one of his electoral promises: no more de-
marcation of Indigenous Lands. Fourteen percent (14%) of Brazilian
territory is currently demarcated as Indigenous Lands. “l want to make
it clear: the area already demarcated as Indigenous Lands will not in-
crease to 20%,"” the president stated. He also criticised Indigenous pro-
tection organisations, accusing them of manipulating ethnic leaders,
and directly attacked Kayapo Chief Raoni Metuktire.'™

This statement is contrary to the challenges facing the world and
the objectives of the 2030 Agenda for Sustainable Development, the
set of programmes, actions and guidelines that guide the work to-
wards sustainable development being led by the United Nations.

Bolsonaro is continuing his predatory vision of development,
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whichis a huge setback for human and Indigenous rights in Brazil. Nev-
er before has the 1988 Constitution been so denigrated. All Brazilian
citizens are being insulted and only with full exercise of citizenship will
Brazil be able to place itself on the global agenda in the struggle for
the preservation of biomes, respect for cultural diversity and economic
and social equality.
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Despite being in constant increase since the 1990s, the Indig-
enous population of Chile has not varied greatly since the 2017
census, resulting in 2,185,792 people self-identifying as Indig-
enous, or the equivalent of 12.8% of the country’s total popula-
tion of 17,076,076. The Mapuche are the most numerous (almost
1,800,000 individuals), followed by the Aymara (156,000) and
the Diaguita (88,000).' There has been a notable and sustained
increase in the proportion of Indigenous population living in
urban areas, with 87.8% of Indigenous members now living in
cities compared to 12.2% living in the countryside.?

Law 19,253 of 1993 on the Promotion, Protection and De-
velopment of Indigenous Peoples, or the “Indigenous Law”
has not been amended to date, even though reform is urgent-
ly needed to bring it into line with current international stand-
ards on the rights of Indigenous Peoples, such as ILO Conven-
tion 169, ratified by Chile in 2008. Chile has also adopted the
2007 United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) and the 2016 American Declaration on the
Rights of Indigenous Peoples.

Following the social protests that broke out in the country
from October 2019 onward demanding in-depth institutional
change, and with approval given for the drafting of a new consti-
tution in a referendum held in October 2020, there is now a new
opportunity opening up for the recognition of Indigenous Peoples
and their collective rights within the new Political Constitution.

Indigenous Peoples and COVID-19

s in other countries, Chile's Indigenous Peoples are one of the
A groups most vulnerable to the COVID-19 pandemic.® This is due
to the structural inequalities they face in terms of accessing ser-
vices; the burden of diseases such as diabetes and high blood pressure
as a result of dietary changes forced on them by the reduction in their

territories;* and the economic downturn, which does not bode at all well
for their communities.®



350 IWGIA - The Indigenous World - 2021

Against this backdrop, the national COVID-19 strategy has involved
no differentiated approach for Indigenous Peoples, nor has there been
any official data on the pandemic’s impact on these peoples.® And nor
have they been called upon to participate in the state’s response to the
pandemic.” Within this scenario, mention should be made of the sit-
uation of the Yagdn community of Puerto Williams, in Magallanes, for
whom COVID-19 has become a new threat to their very survival. In addi-
tion, the region has the highest cumulative rate of infection per 100,000
inhabitants in the country: 11,430.1 compared to the national average
of 3,950.3.7 This community in Puerto Williams comprises only 94 peo-
ple, ten of whom are elderly, including Cristina Calderdn, 92 years of age
and who is the last native speaker of her people. In a press statement,
the community called on the authorities to reinstate the lockdown on
Navarino Island until infected people could be identified and isolated;
to establish protocols to ensure that economic activity did not speed
up transmission of the disease; and to draw up a special protocol, with
the consent of the community, to provide adequate assistance to its
members."

The pandemic has also had a strong impact on Indigenous wom-
en, who face an enormous workload, being responsible for the care and
food security of their families and communities. Such is the case, for
example, of the Mapuche vegetable growers who market their produce
in the town of Temuco, and whose work as micro-producers and ven-
dors took a turn for the worse during the pandemic when they found
themselves in a disadvantaged and vulnerable situation: they were
unable to sell their produce and thus earn an income." This situation
worsened when, once the first lockdown was lifted in Temuco, they were
strongly and violently repressed by the police as they began to resume
selling their produce in the town centre, preventing them from working,
arresting three of them, and seizing and destroying their merchandise.

The Environmental Assessment Service (SEA), however, did not
generally suspend the processing deadlines for projects subject to en-
vironmental assessment where consultation processes were already
underway. On the contrary, they tried to continue them remotely, ig-
noring the digital divide and the reality of many Indigenous communi-
ties. This was the case of the Atacamefio community of Peine and the
Environmental Impact Study for a continuation of the Zaldivar mining
company'’s operations.”” Moreover, the number of investment projects
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submitted for Environmental Impact Assessment (EIA) between March
and May 2020 doubled compared to the same time period in 2019 and
2018."

Given this situation, the different peoples and communities have
been protecting themselves from the pandemic by establishing terri-
torial controls, erecting sanitary cordons or self-quarantining, as was
the case, for example, in the Mapuche-Williche communities of Lake
Maihue (Los Rios region),” and in the communities that make up the
Council of Atacamefio Peoples (Antofagasta region). The Council is-
sued a public statement to announce the closure of all tourist centres
and demanded that the Soquimich (SQM) and Albemarle mining com-
panies — the two largest lithium companies in the country — minimise
the flow of personnel for prevention purposes since their operations
were carried out in the vicinity of the communities.” Among Indigenous
Peoples’ other responses to the pandemic were barter networks, local
fairs for the marketing of their produce, and the use and dissemination
of their traditional medicine.

The constitutional process

After the social protests of October 2019, in which citizens expressed
their concern at the injustices and exclusions existing in the country,
including that of Indigenous Peoples, and at the persistence of the in-
stitutional structures of the dictatorship (1980 Constitution), the polit-
ical actors agreed on a timetable for a referendum to decide whether
Chile should have a new constitution and if so, what sort of body should
produce it. Although initially scheduled for April 2020, this referendum
had to be postponed until October 2020 due to the pandemic. The re-
sult was categorical with nearly 80% of voters in favour of a new consti-
tution, and the same percentage agreeing that it should be drafted by
a Constitutional Assembly, 100% elected by the citizens, and not by a
Mixed Assembly including parliamentarians.

Indigenous views on this process and on their participation, how-
ever, were varied. On the one hand, the current constitution does not
have a mechanism that would enable Indigenous Peoples’ participa-
tion in this process. On the other, several Mapuche organisations made
known their scepticism given that similar constituent processes in Lat-
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in America, in which Indigenous rights and plurinationality were recog-
nised, have not resulted in any real transformation of state structures.
They also argued that Indigenous Peoples already enjoy the right to
self-determination, and therefore do not require that this right be rec-
ognised by the state.” Other organisations representing the country’s
different Indigenous Peoples (Mapuche, Aymara, Atacamefio, etc.) ex-
pressed their support for Indigenous participation in the process, not
only as a way of ensuring recognition of Indigenous Peoples in the con-
stitution, together with the rights that have been recognised them in-
ternationally, but also because of the plurinational nature of the state.

These organisations promoted a constitutional reform that would
ensure reserved seats proportional to the size of their population in the
Constitutional Assembly to be elected in April 2021. After almost a year
of debate, Parliament approved this reform, reserving a total of 17 seats
(seven for the Mapuche people, two for the Aymara people and one for
each of the other peoples recognised in the law) out of the total of 155
assembly members to be elected.”

However, the number of seats reserved for Indigenous Peoples
is not proportional to the size of their population (12.8% total popula-
tion), excludes the Afro-descendant tribal people recognised by law in
2020, requires identification by the state to vote in a national coun-
trywide Indigenous district (ignoring the necessary self-identification
criteria) and was late in terms of enabling the registration of Indigenous
candidates; nonetheless in less than a month there were a total of 185
assembly candidates registered from across the Indigenous Peoples.”
This is an historic milestone as it will be the first time that Indigenous
Peoples in Chile will participate, together with the Chilean people, in the
drafting of a fundamental charter to establish a new basis for intereth-
nic and intercultural coexistence and hopefully recognise their collec-
tive rights as peoples.

Criminalisation of Indigenous social protest

The policy of criminalising Mapuche social protest, the excessive use
of force to repress it and the militarisation of communities continued
and even worsened during 2020. In addition, because of the pandemic
Mapuche prisoners faced serious threat to their life and health due to
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the poor sanitary conditions and overcrowding of prisons, being held for
long periods of preventive detention or handed down disproportionate
sentences due to the criminalisation of their social protest. This situ-
ation led the Mapuche prisoners held in Angol Prison to go on hunger
strike for more than 114 days,?® and they were also joined in this by those
being held in Temuco and Lebu prisons.

The strikers’ demands related to conditions inside the prisons and,
in turn, the need for a change in precautionary measures and the way
their sentences were served in the context of the pandemic, so that they
could be served in their communities in accordance with ILO Conven-
tion No. 169. In addition they claimed the status of political prisoners,
since they are deprived of their liberty for crimes related to the Mapuche
people's territorial claims following questionable judicial proceedings in
terms of due process.

One emblematic case was that of Machi Celestino Cérdova who,
after 107 days of hunger strike, decided to end his fast on 18 August on
coming to an understanding with the Ministry of Justice. In the agree-
ment,? some of his demands were partially accepted, especially his
transfer to the Centro de Estudios y Trabajos (CET), a semi-open prison,
and authorisation to perform a ceremony in his rewe Mapuche sacred
altar. In addition, measures were taken to improve prison conditions for
Mapuche deprived of their liberty. In the case of the other strikers, the
government’s intransigence meant that no agreement was reached,
which forced them to end their strikes with serious detriment to their
health.

The hunger strike was accompanied by various demonstrations
and occupations of public institutions by their relatives and support-
ers. These were repressed by the police force and resulted in numerous
injuries,?? accompanied by arbitrary arrests for alleged crimes of public
disorder.

One of the most serious cases occurred on the night of 1 August
when, during the curfew, and without any authorisation to meet, a large
number of people armed with sticks, iron bars and even firearms gath-
ered outside the municipal offices of Victoria and Curacautin, occupied
by Mapuche people in support of the strikers, in order to evict them from
the building. The violent eviction in Curacautin took place in the pres-
ence of police officers who were at the site. They actively participated
and did not prevent the racist beatings, insults and threats to which
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Mapuche men, women and children were subjected. Meanwhile, armed
civilian groups gathered in front of the Victoria municipal building and,
with racist shouts, proceeded to set fire to a Mapuche rewe set up in the
town’s main square.?® It should further be noted that the only people
arrested for the events that took place that night were Mapuche. They
were taken before the judge the next day for crimes of public disorder,
damage, occupation of public offices and attacks or threats against
authorities.

The government made no effort to lay responsibility at the feet of
anyone other than the Mapuche for these violent acts, making it clear
that we are facing a structural racism that is embedded not only in the
police but which is supported and justified by the central authority it-
self, as it has to date not filed any legal action against the armed civil-
ians or against the police, who acted outside of all protocols.

Peoples in northern Chile

Regarding the mining conflicts affecting Andean peoples in the north
of the country, it is worth noting the jurisprudential developments that
have taken place over the last year, with some progress in protecting
their rights. Indeed, as noted in The Indigenous World 2020, in Decem-
ber 2019 the First Environmental Court passed judgment in environ-
mental sanction proceedings brought against the company SQM Salar
S.A. (SQM), a lithium producer based in the Atacama Salt Flats. They
partially accepted the claims of the Atacama people’'s communities
and recognised the effects on the water systems of the salt flats. In ac-
cordance with the precautionary environmental principle, however, the
measures and actions presented by the offending company in a Com-
pliance Programme aimed at reversing the damage caused, among
other things, by the extraction of brine and fresh water, should have
been disregarded.

Despite the severity of the impacts on the Atacama Salt Flats,
which have endured this type of extraction of large volumes of water
for two decades, this ruling was appealed both by the Environmental
Superintendency (SMA), which had previously approved the Compli-
ance Programme, and by the company.?* Nevertheless, the day before
the case was to be heard in the Supreme Court, both the SMA and SQM
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withdrew their respective appeals, alluding to an out-of-court agree-
ment reached with one of the parties, which turned out to be one of
the Atacama communities.?® The judgment of the Environmental Court
therefore became final and enforceable, fulfilling all its legal effects.
This case is notable as one of the highlights of 2020.%¢

It should be noted that, following the ruling, the Council of Ataca-
mefo Peoples called for compliance. At the same time, it also requested
that the SMA reopen sanction proceedings which, in the case of a very
serious infraction by the company, as is the case here, could result in
the imposition of the highest sanction established by the legal system,
the revocation of the company’s environmental licence. This could quite
possibly result in the termination of the state’s contracts with SQM and
would open up a possible whole new debate on the ownership of lithi-
um as a strategic mineral. In this regard, the SMA does indeed have the
power to and the possibility of sanctioning SQM; however, the agree-
ment reached with one of the communities does partially reduce the
likelihood of imposing such a severe sanction on the lithium company.

In addition, the environmental damage lawsuit filed by the State
Defence Council (CDE), which involved the Council of Atacamefio Peo-
ples and the Atacama communities, against Minera Escondida Limita-
da (operated by BHP Billiton) is noteworthy. The company is being sued
for the negative impacts in the Punta Negra Salt Flats of the extraction
of fresh water for its copper production operations, extractions that oc-
curred between 1997 and 2017. The plaintiff has argued in this regard
that the damaged aquifer may eventually recover in a hundred years,
but this will have had a severe impact on the flora and fauna of the frag-
ile desert ecosystem, in addition to its impact on the way of life of the
Atacama communities. The legal action was filed before the court and
several steps have already been taken to resolve the matter.?’

Finally, it is worth noting some recent rulings by the Supreme
Court,?® all dated 12 February 2020, requested by Aymara community
members (Indigenous Historical and Heritage Community of the Ay-
mara People of Tiacolpa) and based on ancestral use. In these rulings,
which expressly referred to ILO Convention No. 169, Indigenous ances-
tral ownership was recognised and it was ruled that the claimed surface
water use rights should be registered in the name of the petitioners,
community members of the Aymara people.
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Southern groups

In the southern areas, now known as Patagonia, there are currently Ma-
puche-Williche, Kawésgar and Yagan peoples,? all of them recognised
by the “Indigenous Law" (Law 19,253). According to the 2017 census, the
Kawésqar people represent 0.16% of the country’s total Indigenous pop-
ulation with 3,448 people and the Yagan people 0.07% with 1,600 people.
There is no record of the Mapuche-Williche (southern Mapuche) popula-
tion, as the census does not distinguish between the different territorial
identities of the Mapuche people. Like all of Chile's Indigenous Peoples,
those who self-identify as belonging to the Yagan and Kawésqgar peoples
are currently spread across all regions of the country, albeit concentrat-
ed in urban areas, especially in the Metropolitan Region. According to
the 2017 census, 28% of the Kawésqgar people (955 people) and 19% of
the Yagéan people (306 people) live in the Magallanes region where their
ancestral territories of use and occupation are located.3°

Given the geography of the territory, characterised by a vast archi-
pelago with extensive channels and fjords, the southern peoples - for-
merly nomadic and seafaring — have maintained a close relationship
with the marine and coastal space, which are home to their livelihoods
and worldview. The ancestral territory of the Mapuche-Williche people
is located between the Chiloé archipelago and the Golfo de Penas, the
Kawésqar territory between the Golfo de Penas and the Strait of Ma-
gellan and the Yagan territory south of Tierra del Fuego between the
Beagle Channel and Cape Horn. Due to the features of these territories,
they also present a high interest for biodiversity conservation and, at
the same time, for the salmon industry. Several State Protected Wildlife
Areas (ASPE), both marine and terrestrial, thus overlap with the ances-
tral territory of the southern peoples, as does the salmon industry, both
of which have significant impacts on the livelihoods of these peoples.
Although they have contributed to slowing the expansion of the salmon
industry and protecting the biodiversity of the territory — as have most
protected areas in the world — these ASPEs were created without the
free, prior and informed consent of these peoples, and they are to this
day shut out of their governance and management, with the exception
of a few incipient initiatives that are seeking to change this trend.

In this context, Law 20,249 creating the Marine Coastal Spaces
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of Indigenous Peoples (ECMPOQ), known as the "“Lafkenche Law”, has
emerged as an alternative of growing interest in the control and safe-
guarding of the territories of coastal Indigenous communities. Its ob-
jective is to “safeguard the customary use of these spaces in order to
maintain the traditions and natural resource use of the communities
linked to the coastal areas” (Art. 3). However, enforcement of this law
has been slow and arbitrary. As of January 2020, of the 93 ECMPOs re-
quested by coastal communities throughout Chile, 65% (60 ECMPQOs)
were located in southern peoples’ territories. In addition, only 13 (five of
them in southern territories) have obtained their designation decrees,
all of them after long and bureaucratic processing periods exceeding
four years.®! The Indigenous communities have encountered various
obstacles to the application of this law*? mainly due to the overlapping
interests of the aquaculture and fishing industry. In addition, Indige-
nous communities have received little support from the state in their re-
quests for an ECMPO, having to face these processes alone by creating
alliances between communities. Despite the difficulties, ECMPO ap-
plications have had the practical effect of slowing down the expansion
of the salmon industry into the fjords and canals of Chilean Patagonia.
This situation is now being recognised by conservation organisations,
who are viewing the ECMPOs as a tool for biodiversity protection that
respects and guarantees the rights of Indigenous Peoples.**
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Case Roll Nos. 12.290-2019, 12.988-2019, 14162-2019.

This vast territory has been inhabited by different peoples for more than 10,000
years, including, along the coast from north to south, the Mapuche-Williche

(or Veliche), Chono, Kawésgar (or Alacalufes) and Yagan (or YAmana) peoples;
and in the continental steppe zone, the Adnikenk (or Tehuelche) peoples and in
Tierra del Fuego, the Selk'nam (or Onas) and Haush (or Manekenks). However,
these identities are complex and comprised a range of sub-identities with their
own shifting boundaries.

National Institute of Statistics (INE). Radiografia de Género: Pueblos Originarios
2017. December 2018. Available at https://historico-amu.ine.cl/genero/files/
estadisticas/pdf/documentos/radiografia-de-genero-pueblos-originarios-
chile2017.pdf

Meza-Lopehandia, M. “La Ley Lafkenche. Analisis y perspectivas a 10

aflos de su entrada en vigor”. Biblioteca del Congreso Nacional de Chile,
Asesoria Técnica Parlamentaria, June 2018. Available at https://www.bcn.
cl/obtienearchivo?id=repositorio/10221/25431/1/BCN__FINAL__ La_Ley_
Lafkenche_10_anos_despues_2018.pdf

Villalobos, Maria Paz. “La torcida aplicacion de la Ley Lafkenche” [The tortuous
application of the Lafkenche Law]. El Desconcierto, 2 February 2021. Available
at https://www.eldesconcierto.cl/opinion/2021/02/02/la-torcida-aplicacion-de-
la-ley-lafkenche.html

See for example: https://science.sciencemag.org/content/370/6517/669.2/tab-
e-letters

and Lorena Arce, members of Observatorio Ciudadano (www.obser-
vatorio.cl).
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In Colombia, both Indigenous Peoples and traditional black,
Raizal and Palenquero communities are recognised as ethnical-
ly, historically and culturally differentiated groups, with human
and territorial rights of a collective nature. According to the 2018
Census, the Colombian Indigenous population numbers some
1,905,617 individuals who, in turn, belong to 115 different native
peoples. Approximately 58.3% of this population lives in 717 col-
lectively-owned resguardos (reserves).

The same census counted 4,671,160 people (9.34% of the
national total) who self-identify as black, Afro-Colombian, Raizal
or Palenquero. Around 7.3% of this population lives in 178 collec-
tively-owned territories, organised around Community Councils.

As aresult of aresurgence in the internal armed conflict fol-
lowing the 2018 electoral success of President lvan Duque, who
is opposed to the Peace Agreement, violence and the armed re-
taking of many of the regions inhabited by these peoples intensi-
fied during 2020. In this context, as stated by the Ombudsman’s
Office, there is a conspicuous delay in implementing the Ethnic
Chapter of the Peace Agreement and a clearly deteriorating hu-
manitarian situation which, in 2020 alone, left 112 Indigenous
people dead in different regions, not to mention the members of
Afro-descendant communities, whose deaths are not fully differ-
entiated in the records.

Indigenous Peoples and ethnic communities in an
abysmal time of pandemic

uring 2020, the full force of the hegemonic and criminal powers
that are targeting the very heart of Indigenous Peoples and eth-
nic communities, their territories, resources and collective rights,
was felt with particular severity in Colombia. In a widespread atmos-
phere of violence, a weakening of democracy and the pandemic, the
current government and its parliamentary majority made firm progress
in dismantling laws that enshrine constitutional principles of individual
and collective rights in order to replace them with norms of lower hier-
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archy such as decrees, resolutions and circulars issued to suit them.
This was due to the extraordinary powers granted to the President of
the Republic to legislate during the State of Emergency declared under
the COVID-19 pandemic, together with the weakness of the opposition
forces in the Congress of the Republic, reduced to paralysis due to the
transfer of its work online.

Throughout the year, declarative provisions and the legal scope
of the principles set out in the Colombian Constitution, including the
statement that it is a multiethnic and multicultural state, thus contin-
ued to succumb to the global trend that is extinguishing democratic life
and, with it, the space for different societies and cultures to exist within
our nation states.

Between the machinery of death and the
dismantling of the Peace Agreement

It seems like déja vu to be talking about the situation of Indigenous Peo-
plesin Colombiain the context of the armed conflict. The massive viola-
tions of human and collective rights caused by the internal armed con-
flict over past decades left millions of victims in the country — most of
them from Indigenous Peoples and ethnic communities — but, between
2012 and 2016, a formal dialogue took place that resulted in the sign-
ing of a Peace Agreement with the guerrilla forces of the Revolutionary
Armed Forces of Colombia (FARC). There followed a gradual de-esca-
lation of the conflict, a decrease in the number of victims, the return of
some communities to their territories and a climate of relative peace.

Since this de-escalation, however, particularly in rural areas, a new
cycle of violence has begun to occur with the arrival of Ivan Duque and
his party, the “Democratic Centre"”, to power at the end of 2018. This
sector has had a decisive influence on how the conflict has developed
and on the re-taking of regions by armed actors, setting in motion its
stated desire to “tear the peace process to shreds”, i.e., destroy the
structure of the Peace Agreement, especially its components of tra-
ditional justice; comprehensive rural reform; truth, justice, reparation
and non-repetition; the dismantling of paramilitarism; and plans for the
substitution of illicit crops.
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In this context, as reported by the Ombudsman'’s Office in its most
recent report on the post-agreement in ethnic territories, not only is the
implementation of the Ethnic Chapter of the Peace Agreement lagging
but the humanitarian situation is dramatically worsening in the coun-
try’s ethnic territories:

Threats, attacks, assassinations and displacements of lead-
ers, authorities and ethnic communities for their activities in
defence of human rights are on the rise. The Ombudsman’s
Office has verified the serious situation being experienced in
departments such as Chocd, Narifio, Valle del Cauca, Cauca,
Putumayo, Norte de Santander, Guajira and Magdalena by au-
thorities and ethnic leaders. Their involvement in the process-
es of crop substitution, land restitution, reparation of victims
and defence of environmental rights are some of the main
factors that trigger threats, murders and accusations against
ethnic communities, their authorities and leaders.?

One of the cruellest humanitarian casualties of this resurgence in vi-
olence in 2020 was the assassination, individually or in massacres, of
hundreds of social leaders, human rights defenders, environmentalists,
workers, journalists, activists of opposition parties and movements, as
well as people demobilised within the framework of the Peace Agree-
ment. Among these new victims in 2020 were 112 Indigenous people
from different regions of the country, not including members of Af-
ro-descendant communities, whose deaths are not fully differentiated
in the records.®

The regions most affected include, in order, the departments of
Cauca, Narifio and Choc¢, areas involving phenomena such as illicit
crops and, at the same time, voluntary substitution plans, a commit-
ment under the Peace Agreement but which has been obstructed both
by the current government — which prefers to impose a forced strategy
of aerial spraying with glyphosate despite its ineffectiveness and seri-
ous environmental and social consequences —“ and by the same armed
actors who aspire to maintain control of production areas and drug traf-
ficking routes. These territories are also threatened by land grabbing,
extractive projects, the development of mega infrastructure projects
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and, more generally, the significant presence of legal and illegal armed
actors: paramilitaries,® guerrillas of the National Liberation Army (ELN)
and groups of FARC dissidents who did not accept the Peace Agree-
ment.

Consultation and consent on the road to
insignificance

2020 was also not a favourable year in terms of guaranteeing the right
to Free, Prior and Informed Consultation and Consent, despite the gov-
ernment boasting of having achieved 14,242 prior consultationsin 1,838
projects involving Indigenous, Afro-descendant and Raizal peoples.®

This unusual proliferation of prior consultations, far from repre-
senting a true guarantee of the protection of the rights of peoples and
communities in Colombia, has reduced this right to a mere procedural
requirement, automated and redesigned so as to smooth the way for
infrastructure works and extractive projects.”

In 2020, as soon as the measures for controlling the COVID-19
pandemic were imposed nationally, the Ministry of the Interior — without
conducting any consultation - issued a circular giving the green light
to the holding of prior consultations virtually. This decision later had to
be revoked by the same ministry due to pressure from Indigenous or-
ganisations, different social and environmental actors and the Attorney
General's Office, who pointed out that this mechanism for consultation
did not meet the minimum international standards for guaranteeing
this right.®

And yet this was not the end of the national government’s efforts
to make consultation and consent an insignificant right with no effect
on infrastructure works or extractive projects when there is a supposed
sense of urgency and “national priority”. The path was opened up for a
“Proportionality Test” in 2020 (already applied in 66 cases), designed by
the national government to replace consultation in those cases where
ethnic communities decide not to attend the consultative processes
convened by the government and companies, or when their consent is
not achieved. This instrument, also implemented with no consultation,
violates the very essence of Indigenous Peoples' right to participate in
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decisions affecting them and has been rejected by the organisations
and questioned by the Ombudsman’s Office itself in the following terms:

It should be noted that a mechanism implemented in line with
a regulation such as Presidential Directive 10 of 2013, which
has not been agreed upon or consulted with the ethnic peo-
ples and community rights holders, and through compliance
with which it seeks to achieve efficiency and good practice,
cannot be considered completely random (...) It is therefore
the role of the Ombudsman'’s Office to warn of the risks of ap-
plying the proportionality test in the terms established in Di-
rective 10 of 2013. This is in order to prevent a mechanism for
guaranteeing rights such as this from being confused with a
procedural tool {(...).

The setback of the century in the right to collective
territory

Another event that began to call into question the legal security of the
territorial rights of Indigenous Peoples and ethnic communities in the
country in 2020 was the unprecedented declaration of retroactive nul-
lity issued by the Bolivar Administrative Disputes Court with regard to
the collective property title previously granted by the state to the Black
Community of La Boquilla in recognition of its historic debt to this Af-
ro-descendant community, which has for centuries inhabited an area
that is now being absorbed into the urban development of Cartagena
de Indias.

The overturning of this property title, the result of a problematic ju-
dicial decision in several ways, demonstrates that “fundamental rights
in our country are not permanent victories” as stated by Professor Pab-
lo Ruiz,? and that it is possible for the state itself to act in violation of
the collective territories of Indigenous Peoples and black communities,
constitutionally recognised as unseizable, imprescriptible and inalien-
able even if they have not been granted a property title by the state.”

Regarding guarantees of black or Afro-descendant communities
right to territory specifically, the Colombian Constitutional Court has
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repeatedly stated that the Constitution recognises the right of black
communities to collective territory under similar conditions to those
of Indigenous Peoples and that, consequently, enjoyment of this right
also means that other collective rights such as Free, Prior and Informed
Consent and Consultation are guaranteed.”

Unfortunately, by determining that this title was null and void with
the veiled aim of gentrifying the area and meeting the needs of hoteliers
and developers, this court ruling is not simply an example of an infringe-
ment of an Afro-descendant community’s right to collective territory. It
also opens the door to a review of other titles previously administrative-
ly granted to Black Community Councils, with the aim of making spuri-
ous legal arguments that will further enable other peoples’ and ethnic
communities’ right to collective territory to be ignored.

The Minga in the eye of the hurricane

To close this brief review of some of the significant events involving In-
digenous Peoples and ethnic communities in Colombia in 2020, one fi-
nal event should be mentioned. It caused a national stir due to its force
and magnitude but, in fact, for other reasons, it also raises questions
about the status of the relationship between the peoples and their or-
ganisations and the state.

| am referring to the Indigenous Minga that took place in October
2020, a large mobilisation of peoples and communities the name of
which derives from the Quechua term "minka”, a traditional form of col-
lective work for the common good that has spread to various peoples
from the Indigenous regions of the Colombian Andes. This movement,
which brought together thousands of Indigenous and Afro-descendant
people from the centre and south-west of the country, was organised
by a number of Indigenous and black organisations from Cauca depart-
ment and was linked to the national strike called by various social and
workers’ sectors demanding national government compliance with pre-
vious agreements, as well as guarantees for the protection of life, terri-
tories, work, health, education, plus national measures to mitigate the
serious social and economic effects of the COVID-19 pandemic.

After an insistent request for direct dialogue and President Ivan
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Duque's refusal to agree to this, the Minga decided to mobilise en masse
in Bogot4,"? where the President still refused to meet them. Instead, he
went on a trip and delegated the task to emissaries prepared to con-
sider the technical rather than the “political” issues in the regions, and
with other leaders, an attitude interpreted as making a mockery of the
communities and organisations that legitimately represent them.

Beyond this particular tale, however, this response from the na-
tional government highlights the divisive strategy that continued to be
promoted in 2020 by state institutions themselves because, while the
peoples and some of their organisations are working to preserve and
defend their rights and collective territories, new organisations and
leaderships have been formed and co-opted by the government and
companies with the aim of legitimising public and private interven-
tions that violate the life project and interests of the communities, their
members and legitimate organisations (see also the case of the Arhua-
co People of the Sierra Nevada de Santa Marta).®

During 2020, an attempt was thus made, using the principle of
"divide and rule”, to weaken the unity that lies at the very heart of the
peoples and communities and, although the power of the majority,
their authorities and organisations still prevails, there are real forces at-
tempting to fragment the peoples that will require additional efforts at
resistance in the years to come.
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Eight Indigenous Peoples live in Costa Rica: the Huetar, Maleku,
Bribri, Cabécar, Brunka, Ngabe, Broran and Chorotega, consti-
tuting 2.4% of the total population. According to the 2010 Na-
tional Census, a little over 100,000 people self-identify as In-
digenous.

Twenty-four (24) Indigenous territories cover some 6.7% of
the national territory (3,344 km?) although this is only the for-
mal area stated in the decrees establishing the territories as a
large proportion has been invaded by non-indigenous settlers.

In a country where nearly 20% of the general population
lives below the poverty line, this percentage attains alarming
heights in the case of the country’s Indigenous Peoples: Cabé-
car 94.3%; Ngabe 87.0%; Broran 85.0%; Bribri 70.8%; Brunka
60.7%; Maleku 44.3%; Chorotega 35.5% and Huetar 34.2%.

Costa Rica ratified ILO Convention 169 in April 1993 and
added recognition of its multiculturalism to the Political Con-
stitution of the Republic in August 2015.

The Indigenous Law of 1977, in turn, recognised the tra-
ditional Indigenous organisations. However, a later regulation
imposed a completely alien status on their traditional power
structures: the Associations for Integral Indigenous Develop-
ment (ADII), under the supervision of the National Directorate
for Community Development, an entity that is incapable of
understanding either cultural diversity, Indigenous rights or an
intercultural approach.

The National Commission for Indigenous Affairs has been
in place since 1973. The fact that it recognises the ADII as terri-
torial representatives, together with its welfarist approach, has
eroded its legitimacy. This has resulted in its limited recogni-
tion among Indigenous people and its relegation from institu-
tional policies.

Among the Indigenous organisations that enjoy national
and regional legitimacy and which are working to defend Indig-
enous rights, the following are noteworthy: the National Indig-
enous Roundtable of Costa Rica (MNICR), the National Front of
Indigenous Peoples (FRENAPI), the Indigenous Bribri-Cabécar
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Network (RIBCA), the Pacific Ngdbe Association, the Regional
Aboriginal Association of Dikes (ARADIKES), the National Fo-
rum of Indigenous Women, and the Inter-University Indigenous
Movement.

More than a quarter of a century waiting for
the Law on the Autonomous Development of
Indigenous Peoples

ples was published in the Official Gazette in 1994." And yet 2020

marked the 26™ anniversary of parliament’s refusal to discuss it
and the Executive's failure to prioritise it, even though its enactment
has been a promise in the run-up to several elections. Strong resistance
of a racist nature persists, as well as strong opposition from the private
sector and the conservative political parties who believe it would pose
a threat to extractive investments and who furthermore do not accept a
concept of territory that does not view land as a commodity.

T he draft Law on the Autonomous Development of Indigenous Peo-

The struggle for land: more violent this year

Costa Rica's Indigenous lands were titled without prior regularisation
(saneamiento) or physical demarcation. The 24 territories have been
established by various executive decrees passed since the 1950s. The
Indigenous Law of 1977 allocated an annual budget for the purchase of
non-indigenous lands within the boundaries of those territories. Howev-
er, the state has not, to date, fulfilled its commitment in this regard. On
the contrary, it has tolerated the invasion and dispossession of Indige-
nous lands by local landowners and politicians.

Indigenous organisations, notably the MNICR and FRENAPI, have
been demanding the regularisation of their lands for decades. The In-
stitute for Rural Development (INDER) commenced the process in 2016
but, three years on, the only progress it had made was to have surveyed
less than 5% of the total area.
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InMarch 2020, INDER reported that it had 193 files ready for the ad-
ministrative expropriation and compensation procedure. Eight months
later, in November 2020, the Ombudsman’s Office confirmed that no
expropriations had yet taken place on Indigenous territories. At the end
of the year, INDER's Board of Directors authorised the creation of a trust
to commence in 2021 with the sum of 500 million colones (approxi-
mately USD 800,000), an amount that will be increased by 80% of the
institution’s non-tax revenues for 2022 and 2023, and by 50% for 2024,
2025 and 2026. The Ombudsman'’s Office stated in this regard that it
would “push thisissue with INDER because the response received is not
satisfactory in terms of honouring the state’'s debt to Indigenous Peo-
ples for the return of their ancestral lands”.? By FRENAPI's calculation,
the annual allocation amount would only be sufficient in a few cases to
cover the compensation payments required in a single territory.

The delay in the studies and the lack of political will to carry out
the regularisation and evict illegal occupants has resulted in the emer-
gence and consolidation of a land recovery movement which, since
201, has been evicting illegal occupants itself.

During a recovery process, the movement settles people in camps
on lands illegally occupied by non-indigenous people within the territo-
ry's boundaries. The non-indigenous invaders, however, then denounce
the Indigenous people for usurpation of their own lands and, with a
speed never achieved when the boot is on the other foot, obtain eviction
orders and the mobilisation of squads of riot police. The Inter-American
Commission on Human Rights (IACHR) was able to verify this on meet-
ing with representatives of the Bréran people at the recovered Crun
Shurin farm in the Indigenous Territory of Térraba when:

...the security forces came to notify them of an eviction order.
A curious fact is that the Buenos Aires land claims judge who
issues these eviction orders is married to the daughter of a
landowner who illegally owns land in Térraba (...). Such fam-
ily ties, verifiable through the Civil Registry, raise legitimate
doubts as to the neutrality or impartiality of the judge (..)
Indigenous people are the victims of all kinds of aggression
from landowners, including murder, and yet the state does not
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take the necessary measures to effectively investigate, pros-
ecute or punish those responsible.’

Theviolence against Indigenous people fighting for their land intensified
in 2020 but the issue has been described by the state as a mere series
of isolated events. This is simply not true: these are gangs organised by
landowners and encouraged by the local media to openly spread racist
messages in a country where public expressions of racism do not seem
to be a crime. The National Front of Indigenous Peoples thus stated in
a press release:

...contrary to what the state alleges in response to the com-
munication sent by UN special rapporteurs to Costa Rica, the
murder of Indigenous leader Sergio Rojas Ortiz was not an iso-
lated event: it took place in a context of widespread violence
that is well known to the state (...) and was encouraged by var-
ious media and by the Municipal Council of Buenos Aires in
Puntarenas, which went so far as to declare Sergio Rojas (by
means of Ordinary Act 31-2012 of 11 August 2012) persona non
grata in the canton of Buenos Aires.*

The precautionary measures issued by the Inter-American Commission
on Human Rightsin April 2015 have not yet been implemented five years
on and, as of 2020, the leaders and people involved in recovering lands
were continuing to be threatened. In March 2019, Sergio Rojas, an Indig-
enous Bribri leader from the Salitre territory, and one of the founders of
FRENAPI, was murdered. On 26 September 2020, the justice system
decided to close the case (File 19-000178-0990-PE) due to an alleged
lack of evidence. With this decision, Sergio’s crime will go unpunished
and a message will be sent to invaders of Indigenous lands and their
hitmen that their crimes will not even be investigated.

Violence in the Broran de Térraba territory has intensified since the
start of 2020. Several of its leaders have received death threats. On 24
February 2020, Jerhy Rivera Rivera was murdered with five shots to the
back after participating in a meeting to defend the territorial rights of
his people. He had been receiving threats since 2013. The murderer was
caught by the police at the scene of the crime. However, despite the fact
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that the confessed killer and his brother were identified and prosecut-
ed, both were released following a ruling by the Buenos Aires Criminal
Court in Puntarenas.®

We strongly condemn the crime against Mr. Jerhy Rivera Ri-
vera, Indigenous Bréran, on the night of 24 February 2020 at
approximately 9 pm, committed by Eduardo Varela Rojas. We
note that, although the police were close to the scene, their
actions were insufficient to prevent the confrontation and his
subsequent murder. We condemn the savage acts of vandal-
ism carried out by dozens of non-indigenous people in the
centre of Bréran Térraba community during the night and early
morning with the biased impunity of the security forces, as well
as their movements, since in many cases they travel around in
in the cabs of cars and trucks without documents, or without
license plates, under the impassive gaze of the authorities.®

Land recoveries intensified significantly in the Cabécar territory of Chi-
na Kicha in 2020 where, in October, a judge issued an eviction order
against those reclaiming their own land while the entrance to their ter-
ritory was blocked by armed landowners. Recoveries are continuing in
the territories of Broran de Térraba, Bribri de Salitre, Brunka de Yimba
Cajc and Maleku de Guatuso.

Itis clear that the structural causes of Indigenous Peoples’ social,
political, economic and cultural exclusion, notably in relation to territo-
rial rights and self-determination, continue to be an outstanding issue
in 2020 and that there is still resistance within institutions and the judi-
cial system to address these causes from a rights-based perspective.

Indigenous Peoples in the context of a pandemic

The government'’s action plan for addressing COVID-19 in the Indige-
nous territories of Costa Rica was focused around four lines of action:
community participation; prevention; dealing with suspected cases;
and care of infected patients.
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The MNICR and territorial organisations had begun to take meas-
ures to prevent infection from the very start, taking into account the
recommendations of the Ministry of Health and supplementing them
with their own actions, for example checkpoints on entering and leav-
ing their territories, in exercise of their right to self-determination. In
addition, MNICR lobbied to make sure that Indigenous Peoples were
supported. While the first case of COVID-19 in the country was recorded
in March, it was not until the end of June that cases were detected in
Indigenous territories, thanks in large part to the measures that they
themselves had implemented. As of December 2020, based on reports
from territorial and community leaders, the MNICR had counted nearly
600 cases in Indigenous territories and 30 deaths. The state does not
keep disaggregated records of Indigenous cases despite repeated re-
quests by the MNICR.

The MNICR negotiated the cooperation of humanitarian aid in
food and health products and, with the support of FIAY/CICA/
GIZ and the World Bank, more than 800 packages were ob-
tained comprising a total of 13,000 food and COVID-19 preven-
tion products, which were distributed in most of the Indige-
nous territories. It was not possible to reach some territories
due to administrative issues with the suppliers that could not
be corrected. In addition, with regard to the COVID-19 pan-
demic, resources and food have been allocated to address
the COVID-19 emergency in Indigenous territories through the
Social Protection Platform, with the participation of various
state institutions.”

Progress during 2020

With funds from the Inter-American Development Bank, the Vice-Min-
istry of Political Affairs and Social Dialogue under the Ministry of the
Presidency published a Guide for the Institutional Care of Costa Ri-
ca’s Indigenous Peoples® in 2020 aimed at “facilitating an awareness
among public officials"? as regards their relationship with Indigenous
Peoples. Although it could have represented an important step forward,
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however, the document actually went no further than describing Indige-
nous Peoples from a culturalist perspective, summarising national and
international legislation, and recommending paternalistic care.

The General Mechanism for Consultation with Indigenous Peoples,
promulgated in 2018, is continuing its institutional implementation
process via the formation of Territorial Bodies for Indigenous Consulta-
tion. However, the allocation of technical and financial resources to the
Technical Unit for Indigenous Consultation under the Ministry of Justice
and Peace remains insufficient.

For its part, the National Institute for Water Supply and Sewage
Systems has begun an assessment of the water situation in the coun-
try’s Indigenous territories in order to establish the basis for an institu-
tional policy of working with Indigenous Peoples and to draw up a spe-
cific ethnically- and culturally-sensitive action plan.

Future prospects

In terms of Indigenous rights in Costa Rica, 2020 offered progress in
some areas alongside significant setbacks in others. Areas of progress
included the commencement of an assessment of the water situation
on Indigenous territories, the continuation of the culturally-appropri-
ate housing programme of the Banco Hipotecario de la Vivienda and
increased public investment on Indigenous territories, notably in areas
of social assistance and educational infrastructure.

Structural issues, however, remain unresolved. Land grabbers
continue to act with impunity, threatening and killing, and the state is
taking no steps to end the problem. This lack of progress is largely due
to the fact that the state continues to consider land recovery as a top-
ographical and legal issue, failing to understand the complex historical,
political and socio-cultural reality of the conflicts. Although research
by the Universidad Nacional a Distancia (National Distance Learning
University) and Costa Rica University is providing strategic information,
INDER has been unable to take advantage of this due to a lack of pro-
fessionals qualified in intercultural conflict analysis and resolution. Nor
are there any concrete actions for the eviction and compensation of
non-indigenous occupants when necessary.
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The current population of Ecuador is 17,475,570 inhabitants
(National Institute of Statistics and Census INEC, August
2020), and there are 14 Indigenous nationalities totalling nearly
1,100,000 inhabitants, grouped into a number of local, regional
and national organisations. 24.1% live in the Amazon and be-
long to 10 nationalities; 7.3% of the Andean Kichwa live in the
Southern Highlands; 60.3% of the Andean Kichwa live in six
provinces of the Central-Northern Sierra; and the remaining
8.3% live in the Coastal region and the Galapagos Islands. More
than eight years after the new Constitution came into force and
20 years after ILO Convention 169 was ratified in the country,
there are still no clear and specific public policies to prevent
and neutralise the risk of the disappearance of these peoples.

Four events directly affected the living conditions and
economic and social rights of Ecuador’'s Indigenous Peoples
and nationalities in 2020: the aftermath of the great popular
protest of October 2019; the unleashing of the COVID-19 pan-
demic; the rupture of the main oil pipeline and subsequent oil
spill; and the political dispute surrounding the 2021 presidential
and congressional elections.

Criminalisation of the October 2019 social protest

action of the Ecuadorian government, headed by President Lenin
Moreno, to the popular protest unleashed in October 2019. On
the one hand was the President’s insistence on a conspiracy theory in
the form of a coup led by former President Rafael Correa and involv-
ing governments (including that of Venezuela) together with different
Indigenous groups and leaders. On the other was the fact that he has
continued regardless to impose the economic adjustment package
agreed with the International Monetary Fund (IMF) to mitigate the dif-
ficult economic situation the country is going through, exacerbated by
the COVID-19 pandemic.
On the first point, the Moreno government rejected the report pre-
sented on 14 January by the Inter-American Commission on Human

The first months of 2020 were clearly marked by the negative re-
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Rights (IACHR). An IACHR mission visited the country at the end of Oc-
tober 2019 and received testimonies from 439 people including police,
journalists, military, authorities, social leaders and relatives of those in-
jured or killed during the demonstrations.!

In its conclusions, the IACHR held the National Police and Armed
Forces responsible for allegedly committing “grave human rights viola-
tions against the Indigenous movement”. Among its recommendations,
the IACHR called for respect for and a guarantee of the people’s right to
protest, freedom of expression, peaceful assembly and political partic-
ipation. It also called for an immediate action plan and comprehensive
reparations for the victims of the protests and their families; a strength-
ening of measures to punish those responsible for acts of violence; and
the convening, at the highest level of government, of a national dialogue
process that would enable those likely to be affected by the authorities’
economic decisions to obtain information.?

In response to these statements, Maria Paula Romo, Minister of
the Interior, questioned what she called a “lack of objectivity and bias
in the work of the IACHR" and, with the support of the mainstream me-
dia allied to the regime, launched a counter-offensive to highlight the
conspiracy theory of a coup, emphasise the “vandalism and attacks on
private property” and deny that the deaths and injuries caused to the
demonstrators were the responsibility of the state's repressive forces.®
She also moved from mere rhetoric to action: legal cases coordinated
between the Ministry of the Interior and the State Prosecutor’s Office
resulted in court summonses and arrest warrants against members of
the so-called Citizen's Revolution Movement (Movimiento de la Revolu-
cién Ciudadana), linked to former President Correa.

In addition, more than 500 social leaders and members of social,
women'’s, student and Indigenous organisations were called to testify
in court. Most significant were the actions against Jaime Vargas and
Leonidas Iza, against whom the Prosecutor's Office opened an inves-
tigation into alleged crimes of instigating sabotage, rebellion and ter-
rorism.*

Alongside these events, the Confederation of Indigenous Nation-
alities of Ecuador (CONAIE) filed a lawsuit against the state for alleged
“crimes against humanity” and called on the Constitutional Court to
declassify documents related to the October 2019 strike and mobilisa-
tion, arguing that part of the complaint contained evidence regarding
the “state’s systematic violation and persecution of social leaders”.®
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The COVID-19 pandemic, its impact and the
Indigenous communities’ responses

The COVID-19 pandemic arrived in the country at an advanced stage
in the so-called "Austerity Plan” that was being implemented by the
government, and which was focused on dismissing more than 50,000
public sector employees and reducing the education and health budg-
ets. According to the National Institute of Statistics and Census, by
the end of 2019, poverty levels had increased to 25.5% nationally and
43.8% in the countryside, affecting the peasant and Indigenous popu-
lation disproportionately, among whom almost double the national av-
erage was recorded. Indigenous Peoples suffer the highest indicators
of malnutrition, infant mortality, unemployment and underemployment,
the consequences of a highly exclusive socio-historical and territorial
structure.®
When evaluating compliance with the Sustainable Development
Goals (SDGs) for 2020 in relation to access to water, sanitation and
hygiene, data from the National Council for Equality of Peoples and
Nationalities establishes that only 43.8% of Indigenous people have
access to safe water; in the Amazon the figure is less than half the
population (42.5%) and, in the case of rural communities, it is scarcely
51.4%. This survey specifies that handwashing products are scarcer in
the Amazon (72.8%) and among the Indigenous population (68.6%).
In this context, the social determinants of poverty with regard
to health pose a highly unfavourable and high-risk scenario for Indige-
nous communities throughout the territory, even more so in remote re-
gions such as the Amazon rainforest. According to Andrés Tapia, head
of communications for the Confederation of Indigenous Nationalities of
the Ecuadorian Amazon (CONFENIAE):

(...) the situation is becoming critical due to the geographical loca-
tion of many communities, which can only be accessed by air or
river, complicating any kind of healthcare. In these circumstances,
we are talking about very high vulnerability, especially among peo-
ples and nationalities with low population densities (...) Among the
Indigenous Amazonians, the risk of infection is higher due to the
lack of infrastructure, testing and access to basic supplies.?
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One illuminating case was that of the Siekopai nationality. When COV-
ID-19 hit the Siekopai communities, the first victims to die were never
examined. The government response was extremely slow: the first test
results only arrived two weeks after the first death. Justino Piaguaje,
President of the Organisation of the Siekopai Nationality (OISE), ac-
cused the government of abandoning them to their fate in remote com-
munities, surrounded by oil fields and palm plantations. “We are 700
people and the death of one of our elders, in addition to the pain of being
a beloved member of our family, results in the disappearance of our lan-
guage, historical memory, spirituality and the knowledge of our ances-
tral sciences,” explains Piaguaje. For Jimmy Piaguaje, a filmmaker: “We
live in fear of extinction."?

At the peak of the outbreak, dramatically epitomised by the over-
flowing morgues of Guayaquil, the largest city in the country, it became
evident that the Moreno government was not going to conduct mass
testing but was instead relying on a questionable “herd immunity".™°

In the meantime, the Indigenous communities were trying to
establish lockdowns on their own. In the case of the Amazon, led by
CONFENIAE, some support institutions and grassroots organisations
launched an interactive online monitoring platform to track cases of
the disease in Indigenous communities and identify outbreaks so that
medical brigades, PCR tests and emergency kits could be directed
wherever they were most needed. As of November, the platform had re-
corded more than 3,000 cases among the 10 Indigenous nationalities.
Carlos Mazabanda, Amazon Watch'’s field coordinator for Ecuador who
helped create the platform, said: “In the absence of a government re-
sponse, Indigenous Peoples were forced to take matters into their own
hands"."

One of the most outstanding actions, in the case of the Siekopai,
was the relocation of the entire community to the interior of their terri-
tory in Lagartococha, on the border with Peru, where their relatives also
live, in order to improve social distancing and take preventive measures
based on a knowledge of their ancestral medicine, in which the role of
the wise healers and spiritual leaders is crucial. Alfredo Payaguaje, one
of their wise men, describes the functions of each plant: a herb called
umu’co, or cat’s claw, helps with fever; wild ginger relieves coughs; the
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bitter bark of the cinchona tree, full of quinine, relieves inflammation.
The forest is like a big supermarket, he says: “(...) there are things that
you eat; others with which you build, but also others that cure you"?

Not all actions were successful, however. The pandemic claimed
many lives, and therisk is threatening the integrity of entire communities.

In an environment marked by an absence of public healthcare,
communities decided to follow CONFENIAE's prevention protocol. This
explains what COVID-19 is, how to prevent it and what to do in case of
virus-related symptoms.

As of 25 November 2020, CONFENIAE had conducted 9,522 COV-
ID-19 tests. Of these, 3,240 were positive, 5,619 negative and 663 were
suspected cases. So far, 2,229 people have recovered and 50 have died.
While the Indigenous organisations have tried to isolate their communi-
ties and enforce a stricter lockdown, the oil, mining and forestry industries
have continued their operations regardless thus increasing — through
workers in the field — the risk of transmission to the communities.™

Qil pipeline collapse and oil spill in northern Amazon

On Tuesday 7 April, almost a month after the start of the health crisis,
another catastrophic event occurred: the rupture of the Trans-Ecuado-
rian Qil Pipeline System and the Shushufindi-Quito polyduct, causing
a spill of crude oil and fuel of undisclosed quantities in the San Rafael
sector, on the border between the provinces of Napo and Sucumbios.™

The cause of the disaster was erosion in the bed of the Coca River,
which caused a land slip resulting in a 70-metre sinkhole together with
reduced pressure in the pipelines. Petroecuador and OCP Ecuador re-
ported the incident and that they had suspended pumping crude oil but
did not warn of the oil spill, so the communities using the water of the
Coca and Napo rivers did not take the necessary preventive measures
to protect themselves.

Just three days later, on Friday 10 April, René Ortiz Duran, Min-
ister of Energy and Non-Renewable Natural Resources, ventured to es-
timate the oil spill at 4,000 barrels. The residents of communities living
along the banks of the Coca River, however, stated that this spill was
the largest they had ever seen. Some experts estimate that the amount
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easily exceeded 15,000 barrels.”™

The impacts have been enormous along the Coca River, and
this flows into the Napo River, a tributary of the Amazon. According to
CONFENIAE, the spill is likely to have affected at least 150 Indigenous
and peasant communities, home to some 100,000 people. The oil slick
crossed the Ecuadorian border down the Napo River and reached the
town of Cabo Pantoja in Loreto department, Peru. In addition, the route
of the spill ran near or through three national parks: Cayambe Coca, Su-
maco-Napo Galeras and Yasuni."

State-owned Petroecuador and the private company Oleoduc-
to de Crudos Pesados (OCP) announced environmental remediation
activities in response to the spill. According to Pablo Flores, General
Manager of Petroecuador:

(..) it is essential that each point addressed and remediated
complies with environmental standards, including the remov-
al of contaminated vegetation, the placement of absorbent
material and the removal of crude oil and contaminated soil
identified in order to be treated by a qualified handler (...) we
have delivered water and food kits, non-perishable items con-
sidered basic and essential.

According to official sources, they have invested close to USD 4 mil-
lion in environmental remediation actions, involving 1,191 people 85% of
whom belong to local communities. For the local communities affect-
ed, however, these actions have been insufficient.”

Inview of the environmental, economic and health damage caused
by the spill, several organisations filed a protective action and request-
ed precautionary measures from the state, OCP and Petroecuador, in-
cluding the provision of drinking water and sufficient food for all mem-
bers of the affected communities until the Coca and Napo rivers return
to their pre-spill conditions.™®

According to Carlos Jipa, President of the Federation of Com-
munes Union of Natives of the Ecuadorian Amazon (FCUNAE) and rep-
resentative of those affected: “We are already suffering from several
diseases caused by oil and now we also have to face a pandemic. The
state, once again, has not included us in its emergency plans. We feel
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discriminated against. That is why the FCUNAE families have decided
to file this lawsuit, because we do not want this to happen again”. On
Tuesday 1 September, Jaime Ofa, judge of the First Court of Criminal
Guarantees of the province of Orellana, rejected their requests.”

Political disputes in the run-up to the presidential
and legislative elections

In the midst of the various economic, social and health crises resulting
from the pandemic and the neoliberal policies being implemented by
the Moreno administration, the process of nominating candidates to
run in the next presidential and legislative elections (due in February
2021) began in mid-2020.

For Indigenous Peoples, the process has been mired in controver-
sy and internal difficulties. The most prominent of these has been the
tension between CONAIE and the Plurinational Movement Pachakutik
(MPP).20

This primarily relates to the exclusion of leaders Jaime Vargas,
President of CONAIE, and Leonidas Iza, President of the Indigenous and
Peasant Movement of Cotopaxi, and the decision of the National Po-
litical Council of the MPP to nominate Yaku Pérez Guartambel as can-
didate for the presidency of the Republic instead. Until the time of his
appointment, Pérez was the Prefect of Azuay, having won the sectional
elections of 24 March 2019.%

Iza and Vargas were the two most visible leaders during the popu-
lar protests of October 2019 organised against the neoliberal policies of
the Moreno government, placing them in the sights of the authorities,
as explained earlier in this chapter.

According to Iza, the designation of the Indigenous movement’s
candidate should above all be a democratic exercise, with the partic-
ipation of the grassroots organisations and CONAIE itself. Additional-
ly, he pointed out that there were surveys, studies and statistics that
showed that he had the highest acceptance rate among the elector-
ate. However, the decision of the MPP leaders was arbitrary, explains
Iza: “(...) none of the processes of Pachakutik have been democratic (...)
even the candidacy of Pérez Guartambel was announced on 28 July
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when primaries had not even been held, as required by the Code on De-
mocracy (electoral law)".??

With an eye on the presidential elections, the political agreements
established between the MPP and the Moreno government during the
first part of his term in office from 2017-2019 shed light on the change
in political direction of this group, once part of the left-wing and an-
ti-neoliberal current. The MPP supported the referendum promoted by
Moreno and a broad coalition of right-wing parties, making possible the
restructuring of the Council for Citizen Participation and Social Control
(CPCCS), abody created in the 2008 Constitution with responsibility for
designating the authorities of state control (Public Prosecutor’s Office,
Attorney-General's Office, Comptroller-General's Office and National
Electoral Council). The CPCCS, now restructured and comprising “an-
ti-Correa” figures, has also appointed similar members to these bod-
ies in order to proscribe the Citizen’s Revolution Movement (MRC) and
block former President Correa’s possible participation in the electoral
process.?®

During the October 2019 crisis, Pérez was one of the leaders who
agreed to a truce with the government and directly influenced the de-
mobilisation of the Indigenous grassroots, while the MPP - through its
assembly members — has directly supported several of the laws tabled
by Moreno in the legislature since 2017. The most controversial of these
have been the so-called Production Development Law and, more re-
cently, the Humanitarian Support Law and the Health Code. The first was
part of the government’s agreements with the IMF and made it possible
to eliminate subsidies and the remittance and/or deferral of payment of
taxes owed to the Treasury, among other things; the second has enabled
employers — in the midst of the pandemic - to ignore their obligations
set out in the Labour Code and to proceed to the untimely dismissal of
workers with the excuse of reviving the pandemic-affected economy.
The third law, related to health, was rejected and would have made the
right to abortion a public health problem and enabled women to have a
termination, without fear of sanction, when they are the victim of rape.?*

Pérez Guartambel, a lawyer from the Maoist ideological tendency -
and who has stood for the Popular Democratic Movement (MPD) in pre-
vious sectional elections — has moved in recent years towards a more
environmentalist position and has been a prominent member of the so-
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called “anti-Correa” movement; he has built a strong image around the
defence of water, of ‘nachamama’, and the anti-mining struggle in the
southern region of the Sierra. He enjoys enormous sympathy from ur-
ban-mestizo environmental groups, right-wing movements and in the
mainstream media.

Iza has rejected accusations from the government and its allies
that he is close to Correa: “| am not a part of ‘Correism’ and | will not
stand as a candidate for another political organisation; however, the
leadership of Pachakutik and its actions is leading to a divorce between
the party and CONAIE,” he concluded.?®
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French Guiana is a French overseas territory located in South
America. It shares a border to the west with Suriname, along the
Maroni River, and to the east with Brazil along the Oyapock River.
It covers an area of 83,846 km?. The population numbers 268,700
inhabitants (INSEE, 2017) who live mainly in the capital of Cayenne
and along the coast. The interior of the country is covered with
dense equatorial forest and is only accessible by plane or canoe.

French Guiana officially became a colony of France in
1604. France applied the principle of “terra nullius” to appro-
priate the lands of the Indigenous Peoples. Since 1946, French
Guiana is no longer a colony but remains administered by
France. More than 90% of Guiana's territory is owned by the
French government.

The French Constitution prohibits ethnic statistics. Ac-
cording to researchers’ estimates, its Indigenous Peoples
make up some 4% of Guiana's population, or more than 10,000
individuals. Six Indigenous communities survived colonisation:
the Kali'na Tileuyu, Lokono and Pahikweneh who live on the
coast near the urban centres and the Wayapi, Teko and Wayana
people who live in isolated territories in the headwaters of the
Oyapock and Maroni rivers.

France ratified the UN Declaration on the Rights of In-
digenous Peoples (UNDRIP) in 2007 but has not signed up to
ILO Convention 169. Since 1987, areas of collective use rights,
concessions and land transfers have been granted to the In-
digenous Peoples. They do not hold title deeds, however, be-
cause the French government remains the owner of these
lands. These areas account for more than 750,000 hectares, or
around 5% of the total area of French Guiana.

During the social protests in French Guiana between March
and April 2017, on 2 April, the Minister for Overseas France signed
a Memorandum of Understanding with the Indigenous and Bush-
inenge peoples in which the government made 20 commitments.
These included the return of 400,000 hectares of land to the Am-
erindian peoples, and a referral to the Council of State to consider
the constitutionality of ILO Convention 169. This Memorandum of
Understanding is included in the French Guiana Agreements of
21 April 2017. No land has been returned to date, however.
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The impact of the COVID-19 pandemic on the
Indigenous people

n 17 March 2020, the French government decided to enforce

a strict quarantine of the population in French Guiana, even

though the pandemic had not yet reached a level of severity in
South America. On 11 May 2020, once the pandemic in Europe had sub-
sided, the French government decided to end the quarantine, including
in French Guiana. It was not until May 2020, however, that the COVID-19
pandemic actually became a serious issue in South America.

Moreover, the lack of effective border controls facilitated the move-
ment of individuals between France and French Guiana, and also be-
tween Brazil and French Guiana. The lax policy around COVID-19 imple-
mented by the President of Brazil, Jair Bolsonaro, resulted in thousands
of Brazilian citizens becoming infected, and the fact that they were
able to cross into French Guiana therefore caused a huge increase in
the number of people infected with COVID-19 in the border area. French
Guiana's Indigenous Peoples were therefore the first to suffer from this
transmission.!

The lockdown of the entire country in March 2020 led to a halt in
supplies to food stores in isolated areas. As a result, Indigenous people
living in remote areas suffered food shortages as well as shortages of
personal protective equipment such as masks and hydroalcoholic gels.
The Indigenous associations had to call for donations from international
NGOs in order to distribute food and health products to the Indigenous
villages themselves. The lockdown of Indigenous villages in April 2020
subsequently led to mistrust and stigmatisation of the Indigenous Peo-
ples on the part of the Guianese population.

In addition, illegal gold panners took advantage of the lockdown
to scale up illegal gold panning on the Maroni and Oyapock rivers. This
situation created major tension. The Indigenous leaders of the Wayana
community warned the French authorities that they would build their
own dam on the river if France was unable to stop these people. In fact,
these movements by gold panners facilitated the transmission of COV-
ID-19 in the Indigenous territories. With no cooperation between the mil-
itary forces of France and Suriname, however, the illegal gold panners
continued to escape the authorities.

To address the situation, the French government therefore took
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unilateral measures, without proper consultation of the Indigenous
communities. At the start of the pandemic, the French Health Agency
published information on COVID-19 in the media in French, Portuguese
and Creole (Afro-descendant dialect). At the request of the Indigenous
associations, this information was translated into the different Indige-
nous languages.

The World Health Organization (WHQO) has reported that Indig-
enous Peoples are more vulnerable than other groups to pandemics
such as COVID-19.2 However, the French Health Agency refused to put
specific health measures in place for the Indigenous population. In-
deed, the French Constitution prohibits taking measures based on the
race or origin of individuals. The French Health Agency is also refusing
to communicate the number of Indigenous individuals infected, hospi-
talised, on ventilation or having died due to COVID-19. There is therefore
no data to determine the impact of the pandemic on French Guiana’'s
Indigenous Peoples.

The Customary Grand Council of the Amerindian
and Bushinenge populations

The Customary Grand Council is a consultative body created at the ini-
tiative of France by means of Law No. 2017-256 of 28 February 2017 for
Real Equality in Overseas France.® The Customary Grand Council is re-
sponsible for representing the Amerindian and Bushinenge populations
of French Guiana and defending their legal, economic, social, cultural,
educational and environmental interests. This body forms part of the
Territorial Collectivity of French Guiana but is administered by the rep-
resentative of the French government (the Prefect of French Guiana). In
2018, the members of the Grand Customary Council elected an Indige-
nous Chief, Mr. Sylvio Van Der Pilj, as President for a three-year term. On
14 January 2020, he spoke to the Congress of Elected Representatives:

The Customary Grand Council is a body under the authority of
the representative of the French government and the Territori-
al Collectivity of French Guiana. It enables Indigenous Peoples
to provide an advisory-only opinion. And yet this body needs
to play a decision-making role on matters such as land man-
agement or mining permits.*
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During the lockdown of Indigenous villages, the Customary Grand Coun-
cil and Indigenous associations publicly condemned the stigmatisation
of Indigenous Peoples by the Guianese population. The President of the
Grand Customary Council criticised the French government for not suf-
ficiently involving the Indigenous population in decision-making.®

Plans to move French Guiana towards autonomy

This project is the result of the social struggles of 2017, which led to the
French Guiana Agreements signed by France on 21 April 2017.¢ These
agreements provide for the possibility of moving French Guiana towards
greater autonomy. This move could be achieved through the adoption of
alaw or areform of the French Constitution that would give more power
to the Territorial Collectivity of French Guiana. The negotiations with the
French government are currently at a standstill, however.

Furthermore, the President of the Grand Customary Council criti-
cised the Territorial Collectivity of French Guiana for not involving its In-
digenous Peoples in the decision-making. Indeed, unlike the independ-
ence negotiations for New Caledonia, the negotiations between France
and French Guiana are not being conducted by the Indigenous Peoples
themselves but by elected politicians and separatists from the majority
Afro-descendant population.

In his speech on 14 January 2020, Mr. Sylvio Van Der Pilj recalled
that “the project to move towards the autonomy of French Guiana must
take place in consultation with all the communities of French Guiana,
starting with its Indigenous peoples”. In the same speech, he chal-
lenged the separatist flag of French Guiana, whose trade union and Af-
ro-separatist origins do not represent the Indigenous population.”
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Guatemala has a population of 14.9 million people, of which
6.5 million (43.75%) belong to the 22 Mayan (Achi’, Akatec,
Awakatec, Chalchitec, Ch'orti, Chuj, Itza, Ixil, Jacaltec, Kag-
chikel, K'iche, Mam, Mopan, Pogomam, Pogomchi, Q'anjob’al,
Q'eqgchi, Sakapultec, Sipakapense, Tektitek, Tz'utujil and Us-
pantek), one Garifuna, one Xinca and one Creole or Afro-de-
scendant peoples.

Indigenous people continue to lag behind Guatemalan so-
ciety as awhole in terms of health, education, employment and
income, a situation that is worse for Indigenous women. This is
because structural racism lies at the root of the inequality and
social exclusion, as well as of the violations of the fundamen-
tal rights, of Indigenous Peoples. Although the Political Consti-
tution of the Republic of Guatemala recognises the existence
of Indigenous Peoples and calls itself a multicultural society,
and despite the fact that the country has ratified internation-
al agreements on the rights of Indigenous Peoples, in practice,
the social, economic and political gap between the Indigenous
and non-indigenous population is a wide one. For example:
the state invests USD 0.4 per day in each Indigenous person
and USD 0.9 per day in each non-indigenous person;' poverty
affects 75% of Indigenous people and 36% of non-indigenous
people;? chronic malnutrition affects 58% of Indigenous people
and 38% of non-indigenous people;® and, in terms of political
participation, Indigenous individuals represent no more than
15% of parliamentarians and high-ranking public officials.

Guatemala has ratified ILO Convention 169 (which the
Constitutional Court elevated to constitutional status in 2010,
obliging the country to recognise the rights of Indigenous Peo-
ples), the United Nations Declaration on the Rights of Indige-
nous Peoples, the International Convention on the Elimination
of All Forms of Racial Discrimination, and the FAO Policy on
Indigenous and Tribal Peoples. However, in practice, exclusion
is prevalent. For example, there is a national media that priori-
tises Spanish as the official language while the Indigenous lan-
guage media have only limited local coverage.
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Introduction

he year 2020 began with newly-elected representatives to the

Presidency, Congress and local councils, coinciding precisely

with the arrival of the COVID-19 pandemic. The pandemic shone a
light on the social exclusion and structural racism affecting Guatema-
la's Indigenous population, and severely affected their living conditions,
exacerbating their poverty and food insecurity. And yet the pandemic
also showed how resilient Indigenous people can be when faced with
these situations, drawing on their knowledge of traditional medicine,
good living, territorial governance and solidarity.

The pandemic did not stop the Indigenous struggle for recognition
of their fundamental rights, although criminalisation of land and territo-
rial defenders also increased. Even more than its predecessors, the new
government has shown a lack of interest in Indigenous issues, taking
the structural racism that persists in Guatemalan society to new levels
not seen since the signing of the Peace Accords (1996).

From pandemic to pandemic

And behold, during the 25" year (1520) the plague appeared,
oh my children! First, they were sick with coughs, they suf-
fered from nose bleeds and urinary infections. It was truly ter-
rible the number of deaths that occurred at that time.

This is how the Memorial de Solold, Anales de los Kaqchikeles [Memo-
ries of Solold, Annals of the Kagchikel]“ relates the pandemic brought
by the Europeans, which spread rapidly among the native population.
Historians estimate that, by 1525, when the Spanish invasion of Guate-
mala took place, the native population had already plummeted by 50%
and, 25 years later, by 80%. To the epidemiological causes of this de-
mographic debacle must be added the war and forced labour to which
Indigenous people were subjected. Diseases against which they have
no immunity have been a recurrent feature of their history and, together
with wars, exploitation of their labour and abuses in the form of the col-
lection of taxes, have been the cause of the disappearance of numer-
ous Indigenous communities.®
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Vulnerability and racism

The impacts of the COVID-19 pandemic have highlighted the profound
ethnic inequality that continues to prevail in Guatemalan society. Indig-
enous peoples are more vulnerable due to poverty, social exclusion and
structural racism. According to the multidimensional poverty index,
the rate of poverty is 80% among Indigenous people and 50.1% among
non-indigenous people,® thus creating an unequal basis from which to
attempt to prevent the pandemic in terms of frequent hand washing,
the use of masks, disinfectants and essential medicines, items that
most Indigenous people simply cannot afford.

Social exclusion is demonstrated in a lack of health services suffi-
ciently equipped to meet the needs of the Indigenous population, espe-
cially those living in remote areas.” The pandemic has shed light on the
neglect of the health system generally as a result of privatisation poli-
cies. The few hospitals and health centres operational were already on
their knees before the pandemic and, although the government boast-
ed of its investment in their improvement, in reality this related only to a
few temporary centres with makeshift equipment that did not live up to
the needs of the situation.

Structural racism has further manifested itself in the failure to in-
clude Indigenous therapies and healers in prevention and treatment
programmes. There have also been no culturally-relevant communi-
cation programmes in native languages. In addition, many of the lock-
down measures were not evenly implemented. In the city of Solol4, In-
digenous people blocked the Inter-American highway in protest at the
government’s restriction on the transportation of local products while
large companies were exempt.®

In the midst of the pandemic, in an act not seen since the end
of the civil war, the President of the Republic, Alejandro Gammattei,
publicly humiliated the Indigenous mayor of the Kagchikel people of
Comalapa, Chimaltenango. This affront marked a rift between the gov-
ernment and the Indigenous people, who denounced this racist and
overbearing treatment and demanded substantial changes in the way
the state is run.?

The government formed a State Council to address issues of na-
tional importance, including strategies to address COVID-19, to which
various sectors of the country (businessmen, religious leaders, civil so-
ciety) were invited. In clear demonstration of the prevailing structural
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racism, however, Indigenous organisations were excluded. At a meeting
to establish strategies to face up to tropical storm lota, the President
of the Republic deliberately denied entry to the Mayor of San Pedro
Carch4, Alta Verapaz, an indigenous Q'eqchi, despite the fact that his
municipality was one of the most affected by the storm.™

In addition, the promise of economic support consisting of USD
400 distributed in three monthly payments to those with an electrici-
ty bill was reduced to a total of USD 165 with no explanation as to the
reasons for the reduction, in addition to which thousands of Indigenous
families with no electricity were excluded from this support.™

Impact on living conditions

The most severe impact of the pandemic on Guatemala’s Indigenous
population has undoubtedly been the loss of human life, especially the
elderly, healers, midwives, spiritual guides, men and women who have
fallen victim to this disease. One unfortunate loss was that of Mr. Regi-
naldo Chayax Huex, leader of the Maya |tz4 people in Petén department.
He devoted his life to his people’s cultural revival, including their endan-
gered native language, herbalism and natural medicine. He was also a
great promoter of environmental protection through the creation of the
Bioitza Indigenous Community Reserve.”

The pandemic has also made living conditions, particularly for the
Indigenous population, more difficult due to the restrictions on move-
ment and access to markets and sources of labour. People have been
unable to travel in order to study, work, sell their products or purchase
supplies for their various activities. As a result, poverty and food insecu-
rity have increased and the greatest effects will be felt in the immediate
future.

The impacts on Indigenous women emerged in the additional
workload they had to endure in relation to household tasks and the im-
possibility of carrying out their economic activities. In fact, they have
been more restricted than men in terms of their mobility both inside and
outside their communities.
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Indigenous Peoples’ strategies for dealing with the
pandemic

Despite the severe impacts of the pandemic, the Indigenous Peoples
have been resilient, mobilising their traditional knowledge and practic-
es for the prevention and treatment of disease in the face of delayed
and insufficient government assistance. Indigenous medicine has been
important for strengthening the immune system, controlling fever and
reducing respiratory congestion. This largely comprises native plants
found on the ancestral territories, both in backyard gardens and in nat-
ural areas protected by the communities. The traditional use of steam
baths (tuj, chuj or temascal) using native plants has been used since
ancient times to improve the immune system and is frequently used by
midwives in their therapies.

The Q'eqchi people use infusions of wild guava leaves (Psidium
guajava); the Ch'orti use Quina (Cinchona officinalis), a plant from which
quinine, the active component for treating malaria, is extracted. The
plant known as Tres Puntas (Neurolaena lobata) has also been used,
which is attributed with antibiotic, antimalarial, antiophidic and anti-in-
flammatory properties. Plantain (Plantago major), known for its expec-
torant properties, is also drawn up.

Although the official health services do not acknowledge that In-
digenous medicine is capable of preventing or treating COVID-19, Indig-
enous Peoples continue to rely on their own therapies. On International
Day of Indigenous Peoples, Indigenous organisations stressed the need
to beincluded and participating in COVID-19 response strategies, asked
to be consulted and demanded culturally-relevant approaches.

For the Indigenous communities, the pandemic has resulted in a
re-evaluation of traditional medicine and of healthy eating based on na-
tive products and has reaffirmed the need to strengthen the bonds of
solidarity and to defend their ancestral territories.

Where's the money?

There were several peaceful demonstrations in November 2020 across
the country protesting at the abuse of power, corruption, discrimination
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against Indigenous Peoples, and the lack of government attention to
the pandemic, along with the alleged approval of an unrealistic budget
for the country.™ The government suppressed these protests, result-
ing in deaths, injuries and arrests. The K'iché Indigenous organisation
of the 48 Cantons of Totonicapan, the Xinca People's Parliament and
the Indigenous Peoples of Solola led a further protest in the capital for
the same reasons.” Economic support for the social groups that are
most vulnerable to the pandemic came too little too late, despite Con-
gress having approved specific funds for this purpose. With the slogan:
Where’'s the money? society demanded transparency and fairness in
the use of public funds.

Beyond the pandemic

In October and November 2020, the Central American region was
devastated by hurricanes Eta and lota, wreaking havoc on the people
and their livelihoods, especially the Indigenous Peoples of the Atlantic
Coast or Northern Lowlands. In Guatemala, those most affected were
the Q'eqchi, Pogomchi, Ixil, Mam and Ch'orti peoples. Queja, an indig-
enous Pogomchi community in San Cristébal Verapaz, Alta Verapaz
department, suffered a landslide that resulted in the deaths of nearly
50 people, with at least 100 more missing.” Then, tropical storm lota
caused huge devastation, including the flooding of several towns that
were subsequently declared uninhabitable, such as Campur and Ses-
ajal, two Q'eqchi communities in San Pedro Charch4, in Alta Verapaz
department, where around 900 homes were completely submerged.'

There was no halt to the criminalisation of community members
defending their territories and natural resources from dispossession
and extractivism despite the pandemic. One widely repudiated act was
the murder of Domingo Choc, a Q'eqchi Indigenous healer from San
Luis, Petén department. Domingo Choc was murdered in his own com-
munity, accused of practising witchcraft. This reflects the systematic
way in which the production, preservation and transmission of native
peoples’ wisdom is attacked in an attempt to impose other ways of
knowing, thinking and believing. It is a clear manifestation of epistem-
ic inequality in which Indigenous knowledge is underestimated for its
supposed lack of scientific rigour or is cancelled completely because it
goes against the beliefs of the dominant religions.”
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The following individuals were also murdered over the year: Alberto
Cucul Cho (Q'eqchi park ranger), Medardo Alonzo (Ch'orti leader), Fidel
Lopez (peasant leader), Abel Raymundo (Ch'orti leader), Benoit Maria
(French citizen dedicated to defending Indigenous Peoples), Misael
Lépez Catalan (community leader), Carlos Muct Pop (Q'eqchi leader)
and an Indigenous leader from Purulha, Baja Verapaz, among others.
The Inter-American Commission on Human Rights (IACHR) emphasis-
es that these events targeted people who were defending Indigenous
Peoples' rights.™®

Among the more positive aspects of the year, the following are
noteworthy: a) the appointment of Mr. Francisco Cali Tzay, an Indige-
nous Kagchikel, as UN Special Rapporteur on the rights of indigenous
peoples;” b) four favourable rulings issued by the Constitutional Court
in favour of the restitution of Indigenous ancestral lands to the Ixil and
Ch'orti peoples, promoted by the Mesa de Tierras Comunales [Com-
munity Lands Board];?>?' ¢) the ruling of the Constitutional Court sus-
pending the activities of the CGN mining company operating in Q'echi
territory and requiring consultation of the community;?? and d) the rec-
ognition by the municipal authorities of Itzapa, Escuintla department,
and Taxisco, Santa Rosa department, of the Xinca and Mestizo commu-
nities' rights of ownership and ancestral occupation of their ancestral
territories located in the Pacific Coastal Region.?
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Indigenous Peoples — or Amerindians as they are identified
both collectively and in legislation — number some 78,500 in
the Co-operative Republic of Guyana, or approximately 10.5%
of the total population of 746,955 (2012 census).! They are the
fourth largest ethnic group, East Indians being the largest
(40%), followed by African Guyanese (29%) and self-identified
“Mixed"” (20%). The Chinese, Portuguese and Whites consti-
tute tiny minorities. Amerindians refer to these non-Indigenous
people as “coastlanders” since most of them are settled on the
coast.

The Amerindians are grouped into nine Indigenous Na-
tions, based on language. The Warao, the Arawak and the Carib
(Karinya) live on the coast. The Wapichan, the Arekuna, the Mak-
ushi, the Wai Wai, the Patamona and the Akawaio live in villag-
es scattered throughout the interior. Amerindians constitute
the majority of the population of the interior, in some regions
constituting as much as 86% of the population. The forest re-
sources/timber on government-titled Indigenous lands (Amer-
indian Village Lands) are fully under the managerial authority
of the Amerindian title holders, while minerals under the same
lands remain under ultimate national government authority.
The poorly regulated exploitation of these resources by multi-
nationals, illegal miners and loggers is one of the challenges
faced by Indigenous Peoples. Their primary concern is there-
fore to achieve full recognition of Indigenous land rights so they
can defend their ancestral territories from this exploitation.

The Independence Agreement from the United Kingdom
(1965) included a land titling process. Recommendations re-
garding this process from the Amerindian Lands Commis-
sion (1967-1969) have never been fully taken up by successive
governments. Requests made for collective district titles have
been dismissed, resulting in the fragmentation of traditional
territories into small areas under individual village titles. The
Constitution of Guyana in its Preamble recognises “the special
place in our nation of the indigenous peoples” and recognises
“their right as citizens to land and security and to their prom-
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ulgation of policies for their communities”.? Guyana endorsed
the UNDRIP in 2007. The Ministry of Indigenous Peoples’ Affairs
reverted to its previous name of “Amerindian Affairs” (MOAA)
following the change in ruling party in August 2020.

[No] changes in legislation

oth of the main political parties (People’s National Congress

(PNC, African Guyanese) and People's Progressive Party (PPP,

East Indian Guyanese)) continued their 2020 election manifes-
tos with promises to update the defective 2006 Amerindian Act after
consultation with Amerindian communities. The Indigenous represent-
ative body (National Toshaos Council) reminded the winning PPP of this
commitment® and that this issue remains the highest priority for the
Indigenous Peoples.” It is not clear what will happen to the village-level
consultations begun under the PNC?® in June 2016.° By year end 2020,
no re-start had been recorded on the MOAA website.

Good policies

The Hinterland Employment and Youth Service (HEYS) project and Vil-
lage Improvement Plans (VIPs) mentioned in the 2020 IWGIA report’
continued to function at the beginning of 2020. The presidential grants
programme funded a US$ 155,000 29-stall shopping mall in Santa
Rosa, Moruca, the village consolidating its grant over two years to af-
ford this investment in a single building.? Entrepreneurs pay a monthly
fee for utilities and maintenance costs and now have a clean safe space
in which to sell the handicrafts for which the area is renowned. With the
change of governmentin August 2020, all the projects and programmes
initiated by the PNC government were halted by the incoming PPP. It re-
verted to its own projects and programmes that had been terminated
by the incoming PNC in May 2015.

Modelled on the multi-country One Laptop Per Child project, the
PPP’s One Laptop Per Family started in 2011 and was audited in 2016
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when it was found to have substantially under-delivered (many laptops
were defective or stolen) and under-performed (the training aspects
were cancelled in 2013).? The PPP now proposes to group 20 laptops per
community in village-level Information and Communications Technol-
ogy hubs.”® Electricity will come from a revived solar panel project. It is
not clear how Internet connectivity will be assured. The original project
was three-quarters funded by China (which supplied the Huawei lap-
tops) and the rest by Guyana.

Major events

National election

Fifteen months after a no-confidence vote in the National Assembly
(December 2018), the PNC government finally bowed to a succession
of defeats in court and held a national election in March 2020. Although
voting during the election itself was deemed to have been a smooth
and efficient operation across the country, the PNC contested the vote
counting once more through court battles that reached Guyana's apex
court, the Caribbean Court of Justice, only accepting defeat reluctantly
in August. For five months, the normal operations of government were
without parliamentary supervision and without proper budgets. The in-
digenous 11% of the people, mostly living in the hinterland, were invisible
spectators during what was essentially a coastlander election strug-
gle. The Liberty and Justice Party (LJP) convened by Lennox Shuman,
a former elected Arawak village leader, to be a new party to represent
the peoples of the nine Indigenous Nations, could not break the Stalin-
ist cell structures of the two major parties and garnered only 2,667 of
464,563 votes (0.6%). However, by combining with two other new mi-
nority parties (thus totalling 11% of the vote), the LJP leader gained the
only independent seat in the 65-member parliament. He was the first
Indigenous Deputy Speaker elected to the National Assembly.

COVID-19 pandemic

The PNC government was distracted by electoral matters for the first
seven months of 2020 and gave only sporadic attention to mitigating
the COVID-19 pandemic. However, most international air travel was
curtailed, except for essential business travel. This allowed the oil com-
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panies to fly-in/fly-out their rotating crews to the offshore deep-water
Stabroek tract. A variety of restrictions were also imposed on in-country
travel, including seating on the ubiquitous minibuses, as well as social
distancing and use of face masks. Implementation of the restrictions
was variable in 2020.

The weekly dashboard of cases posted by the Ministry of Health
and reported in the daily newspapers shows that all ten regions of Guy-
ana had confirmed cases. Just less than one-third of confirmed cases
were in the four regions (1, 7, 8 and 9) where the Indigenous Peoples are
mainly located, with 2,072 of 6,348 cases recorded by 1 January 20271;
only 20 cases had been reported for the whole country by the beginning
of August 2020. Three public and two private clinics provide COVID-19
testing, all on the coast. It is thus likely that the infection rate in the In-
digenous hinterland territories is under-estimated. Testing sites were
identified in each community and mobile teams from the Ministry of
Health could be deployed for testing, tracking and tracing if the Village
Councils reported rising infection rates. Tracking and tracing are more
difficult in the rural areas, however, because of the scattered farming
population and logging and mining crews, along with much lower rates
of cell phone coverage than on the coast.”

Village Councils imposed various rules to mitigate the pandemic,
including face masking and social distancing. Some villages imposed
temporary lockdowns, aided by Ministry of Health monitoring teams.
Villages in north-eastern Guyana on travel routes to Suriname were
identified as hotspots.”” Some villagers were opposed® to limits on in-
ter- and intra-community movements, expressing the traditional sense
of Amerindian autonomy against rules felt to infringe personal liberties.
The government made special efforts to communicate the terrible po-
tency and infectiousness of the coronavirus in culturally appropriate
language via radio and social media. Nevertheless, the infection rate
in Amerindian communities was three times greater than in the more
densely populated coastal areas by the end of 2020. Press comments
noted the silence of the Ministry of Amerindian Affairs' but most news
articles commented favourably on the geographical spread of efforts by
the Ministry of Health. The NGO Amerindian Peoples Association was
also active in distributing posters about COVID-19 designed specifically
for Indigenous communities,” and was important in distributing food
parcels, supported by a donation from the Government of France.
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Outcomes from international processes

Norwegian funding through the Guyana REDD+ Investment Fund (GRIF)
was channelled through the World Bank and administered by the UN
Development Programme (UNDP). Two projects were explicitly for Indig-
enous Peoples.

The Amerindian Development Fund (USS 8.1M) commenced in late
2014 and was used mainly to finance capital expenses in 153 commu-
nities as part of their Community Development Plans™ developed un-
der PPP auspices. The groundwork continued in 2015-2020 under the
PNC's Village Improvement Plans. The GRIF webpages were mostly
not maintained by the PNC government over the 2015-2020 period but
information was continued for 2015 and 2016 through the Ministry of
Indigenous Peoples Affairs.” The incoming PPP administration imme-
diately scrapped the PNC projects and indicated its intention to re-start
the funding of Community Development Plans as part of its election
manifesto. For the Amerindians, the name of the project is not impor-
tant, just the continuity of the funding.

The second project under the GRIF was for Amerindian Land Ti-
tling (GRIF/ALT) with a budget of USS 10.1M."® Although started in 2013,
progress has been very slow. Much procedural documentation was
produced but the mid-term review commissioned by the UNDP, the
administrator of the GRIF/ALT, in 2017 was critical. This GRIF steering
committee was slow to release further funding after the review, alleg-
edly caused by hesitancy in the Norwegian International Climate and
Forests Initiative. The GRIF/ALT project has by far the largest single
budget for Amerindian development, but the Amerindian NGOs and
the representative National Toshaos Council have been unable to over-
come the weak support and poor intra-government coordination in the
project’s own advisory board, where government agencies are seen as
more powerful than the Amerindian participants.

Although Guyana endorsed the UN Declaration on the Rights of
Indigenous Peoples (UNDRIP) in 2007, and the endorsement is explicit
in the PPP’s Low Carbon Development Strategy, which is also being re-
sumed after the change of government, legal confirmation of custom-
ary land tenure for Amerindian communities is not widely supported in
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Guyana. The opposition comes mainly from artisanal gold and diamond
miners. The miners argue that statutory Amerindian Village Land titles
already cover 14% of the land area of Guyana while the Amerindian pop-
ulation accounts for only 11% of the total. Miners are aware of Amerin-
dian land claims covering 43% of the land area, through the Amerin-
dian Lands Commission in 1969, when the Amerindian population was
around 40,000." With improved public health measures, the number of
Amerindians recorded in the latest (2012) national census has doubled
to 78,500 (11%) of a national total of 746,955 in the preliminary report;?°
no official report with an analysis of racial composition has been issued
by the Statistics Bureau of Guyana for the 2012 census.

The Amerindian Act 2006 requires non-Amerindian miners to
seek permission from village councils for mining on titled Amerindian
lands. However, the Minister for Amerindian Affairs can override a Vil-
lage Council's refusal to allow large-scale mining on the grounds of un-
defined “public interest”.? The lack of progress in the GRIF/ALT project
has allowed the Guyana Geology and Mines Commission (GGMC) to
continue to issue mining concessions for prospection and production
over Amerindian customary lands even when applications have already
been filed for statutory land title or extension of title. The cheaply ac-
quired and cheaply retained mining concessions are treated legally as
property interests,?> which then prevent the issuing of statutory land
title to the Amerindian community. It is not clear on what legal basis the
temporary and recent mining concessions issued by the GGMC should
be given higher priority than the inherent rights of Amerindian commu-
nities established since time immemorial, but that is how the Amerin-
dian applications are treated.

Problems are magnified when news spreads of new gold finds and
itinerant miners flock into Amerindian areas. Inter-family and political
rivalries may also be more openly expressed and charges laid about or
against members of the Village Council when villagers feel that access
to minable land is being appropriated inequitably. Poor record-keeping
and failures to observe due process in decisions on the management of
village lands may compound the problem. Persistent problems in com-
munities that have experienced inconclusive court hearings on land
tenure and gold mining remained unresolved in 2020: Arau, Chinese
Landing, Isseneru.
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A long-running dispute in the Amerindian village of Campbelltown
in the Mahdia gold mining region included ministerial intervention and
the dismissal of the elected village leader (Toshao) at the end of 202023
following the submission of a petition. In accordance with the Amer-
indian Act 2006, a petition for which at least 51% of the village gener-
al meeting voted in favour triggered a ministerial investigation and the
dismissal was ordered on the grounds of breaches of the Act,?* although
the allegations had not been tested in a court of law. As reported, the
ministerial action appeared to be a politically partisan decision based
on limited evidence; another good reason for revising this defective Act.

Role of Indigenous women and children

One of the significant features of the HEYS project for Indigenous entre-
preneurs during 2015-2020 was the opportunity given equitably to male
and female youths and to those with disabilities.?® Indigenous men and
women generally tend to face deep-seated prejudice from the non-in-
digenous but socially and politically dominant coastlanders.

General outlook for 2021

The election manifesto of the PPP for 2020 contained 16 explicit com-
mitments to improve the lives of the Indigenous Peoples of Guyana.®
It is not clear why the PPP had not acted on most of these commit-
ments during its previous 23 uninterrupted years in government from
1992-2015, or why the activities had very small budgets associated with
them. There are possibly eight Amerindians in the National Assembly
(parliament) as of August 2020 but only one is independent and outside
the PNC and PPP parties. The country’s leaders are publicly express-
ing expectations of enhanced budgets from a tiny share in the wealth
being generated from the beginning of 2020 from offshore deep-water
oil and gas. However, the astonishingly one-sided production sharing
agreement signed with ExxonMobil in 2016 and the antiquated legisla-
tion gives Guyana very little leverage over the next four decades of the
agreement’s lifetime.
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Mexico is home to 68 Indigenous Peoples, each speaking their
own native language and together accounting for 364 variants.
The 2020 Census, produced by the National Institute of Statis-
tics and Geography (INEGI), indicated that 6.1% of the national
population aged three years and over was registered as speak-
ing an Indigenous language, being some 7.36 million people.
This proportion was 6.6% in the 2010 Census. In addition, the
2020 Census noted that 11.8 million people live in Indigenous
households in Mexico, 5.7 million of them men and 6.1 mil-
lion women. In terms of native languages, Nahuatl continues
to be the most widely spoken, with 22.5% of Indigenous lan-
guage speakers, or 1.65 million people, followed by Mayan with
774,000 speakers (10.6%).! Two percent (2.0%) of the national
population also reported being of African descent, of whom
7.4% confirmed speaking an Indigenous language.? It is, how-
ever, important to note that problems of under-reporting of the
Indigenous population were exacerbated by the early suspen-
sion of census data collection due to the COVID-19 pandemic.
Outside of census data, the National Institute of Indigenous
Languages indicates that 25 million people identify as belong-
ing to an Indigenous people.®

Due to marginalisation, discrimination, violence, land dis-
possession and a lack of access to decent housing and pub-
lic health services, among other factors, Mexico’'s Indigenous
population has become one of the most vulnerable sectors to
the SARS-CoV-2 virus. Indigenous communities decided to re-
spond by designing and implementing their own methods and
protocols to combat the pandemic, such as disseminating in-
formation through their community communication systems
and in their native languages, restricting movements in and out
of their territories, and ensuring a strengthened sense of sol-
idarity and communality. The virus has, nonetheless, reached
most of their regions.
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Declaration of Los Pinos (Chapoltepek)

n Mexico City towards the end of February 2020, the UN Education-

al, Scientific and Cultural Organization (UNESCO) and the Mexican

government published the “Declaration of Los Pinos (Chapoltepek).
Building a Decade of Action for Indigenous Languages”, which set out
the foundations on which the International Decade of Indigenous Lan-
guages (2022-2032) would be developed, with the aim of, among other
things:

incorporating linguistic diversity and multilingualism into
global frameworks for sustainable development, ensuring that
Indigenous language users are recognised in the economic,
political, social and cultural spheres through inclusive and eq-
uitable educational and learning environments, with the pres-
ence of mother-tongue languages in the provision of justice
and public services, digital empowerment, and equal job op-
portunities in Indigenous languages.*

The pandemic has, however, demonstrated that those who speak an In-
digenous language are precisely among the most vulnerable because
they are excluded from health, education, employment, justice and food
services.

Mexico's Indigenous Peoples in the face of the
SARS-CoV-2 pandemic

The social and economic inequality prevalent in Mexico, which dispro-
portionately affects the most vulnerable sectors of society, including
the Indigenous population, is a determining factor in the way in which
the population is suffering the pandemic today. Economic, social and
health development indicators show that Indigenous Peoples present
the lowest social development indicators in the country. They live in are-
as with the highest socioeconomic lag as a consequence, among other
things, of unemployment (in 2018, 30.5% of this population were not in
work).® Their inequality in comparison to other sectors of the population
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is also confirmed by a lack of basic infrastructure, including clean water
and drainage services. According to INEGI® and data from the National
Institute of Indigenous Peoples, 12.8% of the population does not have
piped water in their homes, and 26.9% lacks a sewage system, making it
more likely that they will suffer from health problems and making it even
more difficult to face up to a pandemic situation. As UNESCO notes:
“"Water is of great value [in] the current health crisis”,” as is drainage.

In this context, the pandemic caught the Indigenous Peoples of
Mexico by surprise, suffering as they were with various problems in their
territories: deterioration of natural resources, political, interethnic and
religious conflicts, and insufficient educational opportunities. In short,
Indigenous Peoples' asymmetric incorporation into the economy and
the free market generally means they are disproportionately vulnera-
ble and exposed to the pandemic. The following statistical estimates,
based on data available from the Ministry of Health from January to De-
cember 2020, provide an overview of the impact of the pandemic on the
Indigenous population.

Ministry of Health data® had recorded 9,439 negative, 719 sus-
pected and 9,179 positive cases as of 24 September 2020, the latter
figure more than doubling from the July figure of 4,140 cases. Of the
positive cases recorded, as of 24 September 2020, 57% were male and
43% were female. The age groups currently most affected correspond
to people of productive age, the highest proportion being between 45
and 49 years of age with 907 cases. Most of the Indigenous population
(72%) who have become ill with COVID-19 are treated by the Ministry of
Health and Welfare given that most of them do not have social securi-
ty (83%), as noted in the National Household Income and Expenditure
Survey 2018.7

As the pandemic progressed, 9,837 cumulative confirmed cases
had been recorded by December 2020, 398 more than the number as
of 24 September 2020. As for cumulative deaths, 1,661 were recorded
up to December 2020, of which 1,092 were male and 569 female.”® The
pandemic affected the country’s Indigenous regions differently, with
the Maya and Huasteca regions having the highest number of cases,
with 2,635 cases infected in the former and 858 people in the latter.
This is followed by Montafia de Guerrero, one of the poorest and most
marginalised regions in the country, with 359 cases. The Director of
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the Tlachinollan Human Rights Centre pointed out, in this regard, the
lack of medical infrastructure and the effect this has on the death rate
among those infected: “The difficulty in accessing COVID-19 tests for
Indigenous Peoples and communities results in a higher death rate
than among the general population”™ Other complications affecting
Indigenous Peoples have been detected and are a result of the health
situation in the country. A widespread strategy on the part of various
peoples has been to close off access to their lands and territories as a
protective measure in the face of deficient health coverage. Some as-
pects recorded by UNESCO's Mexico office are as follows:

1. Food: when schools are closed, the school-age population
on the Full-Time School Programme are unable to receive the
meals on which they depend.

2. Education: limited access to technology (Internet and open TV
signal, computers, tablets and mobile phones) restricts their
educational training under the Mexican Ministry of Public Ed-
ucation’s “Learn at home" programme. This situation also af-
fects their access to information related to the pandemic.

3. Domesticviolence: due to the lockdown, violence against wom-
en hasincreased.”?

These aspects bring into focus the inequalities that deeply affect Mex-
ico's Indigenous Peoples and exacerbate their living conditions in the
face of the health crisis the world is currently experiencing. These ad-
verse conditions have also been highlighted by various civil society
organisations, which recommend several lines of action: information,
health, economy and food, Indigenous migrant population, prevention
of human rights violations and prevention of intra-community conflicts.

In terms of education and access to information alone, the social
distancing and suspension of activities implemented by the authorities
requires computer equipment or mobile telephony and Internet access
to be available, highlighting the unequal distribution of access to new
information and communication technologies (ICTS). According to the
National Survey on the Availability and Use of Information Technologies
in Households, seven out of 10 Mexicans aged six years or above are In-
ternet users (70.1%) but only 56.4% of households are connected to the
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Internet. Furthermore, in rural areas, the percentage of the population
with Internet access is 47.7%" but only 19% of households in rural areas
have an Internet connection; 19.3% own a computer or tablet, and 77.3%
own a mobile phone. The states of Chiapas, Oaxaca and Guerrero have
the lowest levels nationally on the ICT Development Index and these
are, in turn, the states with the highest levels of poverty and Indigenous
population.™

At the end of 2020, the National Council for the Evaluation of So-
cial Development Policy estimated that coronavirus cases had been
recorded in 430 Indigenous municipalities (84.6%).”® This is shocking
if we consider that, according to official figures, in the month of July
alone, the COVID-19 mortality rate among the Indigenous population
was 18.8%, while in the rest of the national population it was 11.8%."

There s fierce discussion around how official data on the impact of
the pandemic in the country is being recorded. There have been virtually
no cases of official recording that have taken the voice of Indigenous
Peoples and their communities into account. For this reason, the Mapa
de pueblos indigenas y negros de América Latina impactados por COV-
ID-19 [Map of Indigenous and black peoples in Latin America affected
by COVID-19], prepared by the University Programme for the Study of
Cultural Diversity and Interculturality, represents an important effort to
systematise the impact based on documentation produced by various
Indigenous and black organisations and movements in Latin America,
and this reveals that, by 31 August, there had been 568 peoples infected
across 17 Latin American countries.”

The pandemic among Mexico City’'s Indigenous
Peoples

One of the regions with the highest concentration of Indigenous popu-
lation in the country is Mexico City, and the pandemic has particularly
affected the Indigenous people living there, both migrant and native.
One of the highest peaks of active COVID-19 cases was recorded during
the first wave of infections in May, and one of the most affected com-
munities was the town of San Gregorio Atlapulco, in the municipality
of Xochimilco.® The Indigenous Peoples of Iztapalapa, TIdhuac, Contre-
ras, Alvaro Obregén and other municipalities were also severely affect-
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ed. On 12 July 2020, a list of settlements, towns and neighbourhoods
that would receive priority attention due to the increase in infections
was published, which gave 12 communities from six municipalities with
357 active cases of COVID-19 out of a total of 34 settlements and towns
with 896 infections registered up to that point. Two months later, on 6
September 2020, the city government issued bulletin 519, which report-
ed infections in 53 Indigenous communities in 10 of the city's munic-
ipalities.” Priority attention measures, such as the installation of rap-
id testing kiosks and mobile health centres near to the most affected
neighbourhoods and towns, did not succeed in stopping the spread of
infection. Although many villages and community organisations sus-
pended their celebrations and invited people to follow ritual activities
through social media, the intense collective activity that normally marks
the daily lives of the communities was a disadvantage. Another factor
that has hindered the control of the pandemic in these communities
is their economic activities, such as agriculture or trade, which require
transportation to large commercial distribution points such as the Cen-
tral Market in Iztapalapa and travelling markets that move around the
various neighbourhoods and towns throughout the week. While aimed
at alleviating the economic devastation caused by the pandemic, the
support planned by the government institutions does not take into ac-
count the dynamics of community life, in all its various facets, that take
place throughout the length and breadth of the city.

Zapatista National Liberation Army (EZLN)

In a press statement issued in March, the EZLN decreed a red alert in
its territories due to the pandemic, considering it a “real, scientifical-
ly-proven threat” and criticising government institutions for their lack of
gravity in dealing with it. They also pointed out the lack of accurate and
timely information on the severity of the virus, as well as the absence
of any real plan to “face up to the threat”. For this reason, they decid-
ed to close the Good Government Councils and the rebel autonomous
municipalities, urging them not to cease their work to combat violence
against women.?°

In October, the EZLN issued the press statement “A mountain on
the high seas” in which, along with various statements against gender
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violence, environmental depredation, and management of the pandem-
ic by government bodies, they announced a tour of several European
countries during 2021, with a delegation composed largely of women,
in the context of the “500 years of the alleged conquest of what is now
Mexico”. This will conclude on 13 August (day of the fall of the emblem-
atic city of Tenochtitlan) in Madrid, Spain, with the statement: “We were
not conquered. We continue in resistance and rebellion."?
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Three of Nicaragua's seven Indigenous Peoples live in the Pa-
cific, central and northern regions: the Chorotega (221,000),
the Cacaopera or Matagalpa (97,500), the Ocanxiu or Sutia-
ba (49,000) and the Nahoa or Nahuatl (20,000). In addition,
the Caribbean (or Atlantic) coast is inhabited by the Miski-
tu (150,000), the Sumu or Mayangna (27,000) and the Rama
(2,000). Other peoples who also enjoy collective rights, ac-
cording to the Political Constitution of Nicaragua (1987), are
the Afro-descendants, also known as “ethnic communities” in
national legislation. These include the Creole or Kriol (43,000)
and the Garifuna (2,500).

The Sandinista National Liberation Front (FSLN) came to
power in Nicaragua in 1979, subsequently having to confront
the U.S.-funded “Contra” rebel groups. Peasant farmers from
the Pacific and the Indigenous Peoples of the Caribbean Coast
participated in the Contra. In 1987, following a friendly settle-
ment of the conflict through the Inter-American Commission
on Human Rights (IACHR), and in order to put an end to this
Indigenous resistance, the FSLN created the Autonomous Re-
gions of the Northern Caribbean Coast (RACCN) and Southern
Caribbean Coast (RACCS), based on a Statute of Autonomy
(Law No. 28). Following the judgment of the Inter-American
Court of Human Rights (IA Court) in the case of the Mayang-
na (Sumo) community of Awas Tingni v Nicaragua in 2001, Law
No. 445 on the Communal Property Regime of the Indigenous
Peoples and Ethnic Communities of the Autonomous Regions
of the Atlantic Coast of Nicaragua and of the Bocay, Coco, In-
dio and Maiz rivers was issued, recognising these communities’
right to self-government and creating a procedure for the titling
of their territories. The state began the titling process in 2005
for the 23 Indigenous and Afro-descendant territories in the
RACCN and RACCS, culminating in the issuing of property ti-
tles.In 2007, Nicaragua voted in favour of the UN Declaration on
the Rights of Indigenous Peoples and in 2010 ratified ILO Con-
vention 169. The Alliance of Indigenous and Afro-descendant
Peoples of Nicaragua (APIAN) was formed in 2015.
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State's failure to provide protection from COVID-19

he Nicaraguan government initially denied the severity of COV-

ID-19 and failed to comply with World Health Organization (WHO)

measures, in response to which WHO publicly expressed its con-
cern.'The IACHR and its Special Rapporteurs on Freedom of Expression
and Economic, Social, Cultural and Environmental Rights (OSFREFE
and OSRESCER) also expressed concern at the absence of reliable in-
formation and the persistence of official misinformation on the scope
of the pandemic in Nicaragua.? As protection measures are a right, the
State of Nicaragua has a duty to provide them, in accordance with the
duty to guarantee human rights.

President Daniel Ortega was largely absent from the public eye
during the height of the pandemic and, in the absence of leadership,
civil society formed the Observatorio Ciudadano COVID-19 [COVID-19
Civic Observatory] to inform and guide citizens on protective measures
while also quantifying casualties. With a population of 6.5 million inhab-
itants, Nicaragua was under-reporting its deaths. The Observatory had
reported 11,993 suspected cases and 2,867 deaths as of 30 December
2020 while the Ministry of Health had reported only 6,046 suspected
cases and 165 deaths. According to the Observatory, there were 254
deaths in the RACCS and 211 in the RACN, each accounting for 2% of
total deaths.®

In April, after the Government of Nicaragua had already acknowl-
edged the first cases of COVID-19, the Indigenous deputy Brooklyn Ri-
vera, from the Indigenous party YATAMA (Yapti Tasba Masraka Nanih
Aslatakanka, “Children of Mother Earth”), stated as follows in Nicara-
gua's National Assembly: “So far, we know of no particular measures
for our peoples”,“ referring to the fact that the state had not issued any
measures related to informing or protecting Indigenous and Afro-de-
scendant peoples during the pandemic. Indigenous and Afro-descend-
ant peoples live in some of the poorest and most remote municipalities
in the country and so, in most cases, those affected by the pandemic
would have to travel for several hours to reach a hospital and, in some
cases, would only be able to reach one by river.
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Indigenous Peoples’ actions to address the
pandemic

This lack of protection and adequate information led the Indigenous
and Afro-descendant territorial and communal governments to take
their own self-protection measures, decreeing a lockdown and regu-
lating transport, movements and alcohol consumption, among other
things. With an area of approximately 27,260 km? (21.1% of the national
territory) and a multi-ethnic population of 408,326 inhabitants, the Re-
gional Government in Bluefields (57,000 inhabitants) decreed a volun-
tary lockdown in the RACCS. In the territory of the Twelve Indigenous
and Afro-descendant Communities of the Pearl Lagoon Basin, a group
of members (resident abroad) raised funds to provide the community
with medical materials and equipment to face up to the pandemic.5 The
territories of Sandy Bay and Karawala, at the mouth of the Rio Grande
de Matagalpa declared themselves in lockdown.®

By June, official data indicated that the pandemic had infected
1,118 people and killed 46. Meanwhile, the Observatory had recorded
4,217 cases and 980 deaths. The Rama and Kriol Territorial Government
(RTG-K) therefore declared its territory under lockdown and, in its reso-
lution, requested that “the authorities of the State of Nicaragua respect
the preventive measures related to the COVID-19 pandemic”” How-
ever, following a visit by officials from the Ministry of Family Economy
(MEFFCA) to the Kriol community of Monkey Point, several community
members developed symptoms of COVID-19, and one person died.® In
September, when the Observatory reported at least 240 cases in the
RACCS, members of the Rama Indigenous people of Rama Cay (Cayo
Rama), where 40% of the Rama people live and where there is only one
pharmacy and a small health centre, said they were “overwhelmed by
fear and a lack of economic resources” due to the state’s secrecy and
lack of funding to deal with the pandemic.?

Data from the Observatory from between 18 and 24 June also
confirmed 124 suspected cases in the RACCN, which has an area of
32,159 square kilometres covering 25% of the national territory and a
multi-ethnic population of 250,000 people. This included 66 deaths,
equivalent to more than half of the number of cases. In the only RACCN
hospital, located in Bilwi (85,000 inhabitants), seat of the Regional Gov-
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ernment, there were only two ventilators available out of the 160 exist-
ing in Nicaragua.”®

In September, Mayangna Indigenous leaders complained that the
regional authorities were not providing any information or health sup-
port to prevent COVID-19 in their communities. Quite the contrary, they
were promoting a massive party-political activity during the traditional
commemoration of the Mayangna Nation of the Suda in the Bosawdés
Biosphere Reserve. The officials seized the limelight of the commemo-
ration to transport people from the nine Mayangna communities with-
out any kind of prevention measures, thus creating a crowd."

The pandemic has revealed even more clearly that respiratory in-
fections can spread more rapidly among Indigenous and Afro-descend-
ant peoples due to the poor health and sanitary conditions in which they
live; and particularly due to their remote and difficult access, the lack of
drinking water and the contamination of the rivers from which they draw
their water for human consumption due to mining activities, deforesta-
tion or monocropping on their traditional territories. This is above all due
to the emergency situation created by the systematic dispossession to
which the Miskitu and Mayangna Indigenous Peoples have been sub-
jected for the last decade in the mining triangle around Bosawas and
the Coco River basin (Wangki), which has exacerbated the health crisis
caused by COVID-19.

Ongoing threats not halted by health crisis

The Indigenous Peoples Unit of the UN Food and Agriculture Organiza-
tion (FAQ) issued a document containing 12 recommendations in which
it urged states to address the pandemic from an intercultural approach,
recognising the vulnerable situation of these peoples. It also warned of
the need to avoid land dispossession since “some actors may take ad-
vantage of the present crisis”,"? as is clearly happening in Nicaragua.
Despite the global emergency created by the pandemic, there were
around 10 armed attacks on Indigenous territories™ during 2020.
The state is implementing a covert policy of settling the Indig-
enous territories of the Caribbean Coast of Nicaragua, which com-
menced several decades ago with the in-migration of non-indigenous
people and the advance of the agricultural frontier and extensive cattle
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ranching onto these territories, to the detriment of the forest and the
traditional ways of life of the Indigenous people.” The government has
also implemented a policy of natural resource extraction in the territo-
ries titled to these peoples.” Through companies such as Alba-forestal,
which monocrops trees like the African Palm,” they are plundering the
forests.” Eniminas is an example of a national company that promotes
mining operations,”” in most cases without the consent of these peoples.

Along with extractivism, land grabbing is being undertaken by
groups of armed non-indigenous settlers who invade Indigenous ter-
ritories and attack these peoples’ settlements, destroying them and
killing the residents. They are constantly threatening to kidnap, rape,
injure and kill community members who are accessing the fishing,
hunting, cultivation and fruit gathering areas of their own traditional
territories; they mainly threaten women and children who are collecting
water for their families. The elderly, women and children are thus con-
stantly forced to flee into the forest and spend days in hiding because
of threats from settlers. The Indigenous people live in fear and violence,
resulting in very high levels of psychological stress. And because of a
lack of access to the lands on which they depend both spiritually and
economically — their economy is subsistence farming and the lands
provide them with food - the Indigenous people are now suffering from
food insecurity, malnutrition and even forced displacement.?°

In 2020 alone, these attacks left 13 dead; 10 missing; three wounded
(one of them paraplegic and another with an amputated leg); and two kid-
napped. This is in addition to the direct violence against Miskitu girls: one
was injured in the face? and another kidnapped on 14 July.?? There have
also been 31 victims of direct physical attacks and 26 houses torched.
These facts contrast with a total of 34 Miskitu Indigenous people killed,
44 injured, 25 kidnapped and four missing between 2011 and 2018.2%

Attacks on the Miskitu and Mayangna Indigenous
Peoples

The Bosawas Biosphere Reserve, recognised by the “Man and the Bio-
sphere Programme” in October 1997 as a UNESCO World Heritage site,
has traditionally been home to the Mayangna and Miskitu communities.
And yet, since 2015, systematic attacks have been perpetrated against
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them, also result in significant destruction of Bosawas.?*

Throughout this time, the IACHR has granted precautionary meas-
ures and the Inter-American Court has granted provisional measures
in favour of the Indigenous communities under attack. The Nicaraguan
state has not complied with these measures, however, and has even
denied that the attacks are occurring.?®

Attack on Alal goes unpunished

The attacks have been escalating. The worst one was reported on 29
January 2020 in the 800-member Mayangna community of Alal in the
heart of Bosawdas. This community was attacked by 80 heavily armed
settlers with the result that 16 homes were burned, 10 people went miss-
ing, and four men from the Indigenous community were killed and two
wounded, one of whom was left paraplegic as a result of the gunshot
wounds he received during the attack. The settlers also slaughtered the
Indigenous people’s livestock.?®

The attack on Alal was unlike previous attacks, however, because
the very night it happened, its leaders and authorities took to social me-
dia and the independent press to call for help. Indigenous leaders also
reported that 80 men from the Kucalén gang were responsible.?’

Meanwhile, pro-government media outlets published statements
from public officials of Indigenous origin attempting to minimise the
impact of Alal's attack. The National Police also issued three press re-
leases between 30 January and 1 February that failed to put the event
into any context,?® even though social media was flooded with photo-
graphs and statements about the massacre from the community of
Alal itself.

After the attack on Alal, members of the National Police and the
Nicaraguan Army occupied the community for several weeks and vi-
olently removed the hunting weapons and machetes these people
use for their work in the field. Similar complaints are constantly made
against the authorities by the Indigenous communities of Bosawas and
Waspam-Rio Coco.?” Although the National Police announced the ar-
rest of a member of the Kucaldn gang, Indigenous leaders denounced
the fact that he had later been released.*®
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Recent forced displacements

On 3 September, 30 families — some 180 people — from the Sangni Laya
community were likewise forcibly displaced by threats from armed set-
tlers, making them victims of a violation of their physical, psychological
and moral integrity. Furthermore, along with other members of these
Indigenous Peoples, their economic, social and cultural rights are being
violated.®” And yet despite the denunciations and national and interna-
tional appeals to the Nicaraguan state,*? this has been happening to the
Miskitu and Mayangna peoples since 2015 with total impunity.*®
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The national census was scheduled to take place in 2020 but,
due to the COVID-19 pandemic, it had to be postponed. The fig-
ure for the Panamanian population is therefore frozen in time
at 3.4 million inhabitants, of which 417,5592 (12.28%) are Indig-
enous.

The Dule, Embera, Wounaan, Ngébe, Bugle, Naso Tjér Di
and Bri Bri Indigenous Peoples are all members of and partic-
ipate in the umbrella organization the National Coordinating
Body of Indigenous Peoples of Panama3® (COONAPIP). This year,
the 12“ congresses and councils were further consolidated
within the Vice-Ministry of Indigenous Affairs under the Minis-
try of the Interior. Everyone therefore had a place in the Nation-
al Council for the Comprehensive Development of Indigenous
Peoples.®

After more than 40 years of struggle and demands for
their ancestral lands, the Naso Tjér Di this year achieved a cer-
tain degree of autonomy and recognition of their political-ad-
ministrative division by adding one more comarca.¢

Panama has not yet ratified ILO Convention 169 but did
vote in favour of the United Nations Declaration on the Rights
of Indigenous Peoples.

Progress in political and social rights in the midst
of the pandemic

suffering. Firstly, following their continued efforts, the communal

authorities led by King” (traditional authority) Reynaldo Santana
of the small (small in size but great in maintaining harmony and bal-
ance in their relationship and contact with Mother Earth on their terri-
tory measuring 160,6168 hectares) kingdom (village) of Naso Tjér Di be-
came the sixth? comarca of Panama on 4 December.

Two events were noteworthy in the midst of the year's death and

The continued efforts were needed because, before it was finally
promulgated in the Official Gazette, Law 656 had passed from pillar
to post, from government agencies to the National Assembly of Dep-
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uties, from president to president of the Republic, even to radical envi-
ronmentalists who wanted rid of the communal ancestral home of the
Naso Tjér Di altogether. The final word came from the Supreme Court of
Justice,® which stated:

Article Tof Law 656 does not infringe upon the content of Arti-
cles 4 or 120 of the Political Constitution, one of which relates
to Panama'’s obligation to abide by the norms of International
Law, and the other of which refers to the State’s duty to pro-
tect the environment.”

Secondly, the peoples’ right to communication and information was
enhanced. On 25 November 2020, the Indigenous Peoples’ digital ra-
dio station Voces Originarias Panama [Native Voices of Panama] was
launched on air.”? One of its promoters, Ariel Gonzalez of the National
Coordinating Body of Indigenous Peoples of Panama, explains that
while there are free radio frequencies in the Indigenous districts, Pana-
manian legislation limits the opening of formal radio stations for Indig-
enous Peoples. They therefore opted for this alternative after failing to
obtain a space on the airwaves from the National Telecommunications
Directorate of the National Authority of Public Services (ASEP).

The station broadcasts programmes in seven of the Indigenous
languages of Panama, offering music, an analysis of events in the co-
marcas, issues relating to collective land ownership and annexed are-
as, and news.

Medicine and intercultural awareness in a time of
COVID-19

It would have helped if the concept and practice of interdependence
between the two different types of knowledge: Western and Indigenous,
and therefore between Western and Indigenous medicine, had been
overcome during the pandemic as this would have enhanced disease
prevention in all its proper dimensions. While the former is dominat-
ed by a positivist model of knowledge that basically takes the disease
and its symptoms into account, the latter operates a model based on
a more spiritual vision of the world, related to its physical, social and
cultural reality.
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From the very start in March — when the first COVID-19 case from
Spain was declared — the Ministry of Health and the Indigenous Peo-
ples should have invoked Law 17 of 27 June 2016, which protects the
knowledge of Indigenous traditional medicine. Dialogue was already
progressing in this regard and all that was needed was to comply with
the provision set out in Art. 2.7 of Law 17:

Indigenous traditional medicine is the set of knowledge,
songs, rituals that Indigenous Peoples possess collectively,
acquired by generations or by some competent body, on the
properties and use of biodiversity or biological resources in
the prevention, healing and rehabilitation of spiritual or symp-
tomatic diseases of human beings.”

An extraordinary and exceptional opportunity to unify the two comple-
mentary visions was thus wasted. Official data did not specify the im-
pacts on communities and Indigenous Peoples, nor were they consid-
ered a priority sector for prevention and mitigation actions.

The period of the COVID-19 pandemic was extremely difficult for
Indigenous Peoples: insecurity and fear reigned, with voluntary lock-
downs decreed by the communities’ traditional authorities themselves,
among other measures. Although the national government was sys-
tematic in its guidance and campaigns through the governors’ offices,
district representatives and Indigenous officials, these messages were
not transmitted in a culturally-relevant way. Little if anything was done
to take into account Indigenous Peoples’ own medicine in the face of
the health crisis.

Two million disbursed for COVID-19 prevention and
control

As of 10 July 2020, a disbursement to the order of USD 2 million had
been announced, in compliance with the Action Plan for the Prevention
and Control of COVID-19 in the comarcas and Indigenous collective ter-
ritories. The coordination between the Ministries of the Interior, Health
and Economy and Finance to “speed up” the purchase of health sup-
plies and equipment within the framework of the Project to Support the
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National Development Plan for Indigenous Peoples was met with criti-
cism and demands from Indigenous Peoples.

Should Indigenous authorities take decisions or
wait for the Ministry of Health to take them?

In the first few months, the Guna general congresses of the Gunaya-
la comarca decreed sanitary cordons and the closure of major entry
points, especially at the ports of Niga Kantule and Dibin in the Gardi
sector, to prevent the virus from reaching the region. As the months
progressed, as was the case for all Panamanians, the companies began
to suspend the jobs of Indigenous people. Although the government
decreed that no forced evictions should take place, owners took action
in their own hands, leading the general congresses to request that the
Ministry of Health help those Guna with financial and food problems
to travel back to Gunayala comarca. After sending letters to the com-
petent central government authorities and receiving no response, the
Guna authorities sought alternative channels through the Vice-Ministry
of Indigenous Affairs.

These concrete actions by the Guna (sagladummagan) authori-
ties, aimed at safeguarding the health and lives of their people, were
not seen as appropriate, however, either by the Regional Health Director
of Gunayala or the Mayor (Governor) of the region. In this context, the In-
digenous authorities sent a note accusing them of “wanting to interfere
with the actions of the highest bodies in an emergency situation"™ and
considered them to be acting in a party-political manner that was bu-
reaucratic and disrespectful to the local and regional authorities, who
had worked so hard to combat COVID-19.

Government officials had to accept their mistake. As of 31 Octo-
ber, that is, in just two and a half months, 3,364 people, including men,
women and children from the 50 communities, had been transferred
back to Gunayala.’

Mask or face-covering incident

Gunayala comarca is home to a Dule people with two traditional insti-
tutions: the Guna General Congress with political-administrative func-
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tions, and the General Congress of the Guna Culture, which serves to
safeguard the cultural and spiritual heritage and acts as the custodian
and transmitter of Guna knowledge, practices and wisdom. In this con-
text, the saglagan (spiritual authorities) gathered in their General As-
sembly in the community of Aggwadub, from 20 to 26 October 2020
to analyse a number of health measures that the Ministry of Health
and the national government were decreeing without free, prior and in-
formed consultation, such as: COVID-19 community health committees
in each of the 51 communities, the use of masks or face coverings, so-
cial distancing, and so on.

With regard to the COVID-19 community health committees, the
spiritual authorities felt that, by giving these bodies a leadership role,
they were also taking other decisions that did not correspond to them.
This situation of overlapping powers created unease among the leader-
ship. They therefore decided that “the use of masks in the communities
is banned” and ruled that “our medicine shall prevail".”

Other actions in a time of COVID-19

On 29 November 2020, Gunayala municipality received a donation from
the Embassy of the People’'s Republic of China® comprising: 15,000
surgical masks, 120 packs of liquid soap, 120 packs of 70% alcohol, 240
packs of antibacterial gel and five infrared thermometers, all as part of
a strategy to assist the most vulnerable communities in the midst of the
COVID-19 pandemic.

In conjunction with the Office of the Comptroller-General of the
Republic and the Ministry of Health, the National Health Survey of the
Gorgas Memorial Institute’ came to the following conclusion in its re-
port: “The Indigenous area relied on a greater proportion of family help,
bank loans and donations to cover their healthcare costs.” The same
report explained that 53.9% of families in the Indigenous area stated
that they never or almost never had enough income to cover health ex-
penses.

Another situation that made the headlines in the Panamanian
mass media was an outbreak of COVID-19 that was reported on 17 April
in the Indigenous community of Koskuna, in the township of Veracruz
(West Panama) within the Metropolitan Health Region. The Ministry of
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Health set up a COVID-19 testing centre and installed a sanitary cor-
don around this community. There was loss of life but, within a month,
things were back to normal.
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Five linguistic families and 19 Indigenous Peoples self-identi-
fy in Paraguay: Guarani (Aché, Ava Guarani, Mbya, Pai Tavytera,
Guarani Nandeva, Guarani Occidental), Maskoy (Toba Maskoy,
Enlhet North, Enxet South, Sanapand, Angaité, Guana), Mataco
Mataguayo (Nivaclé, Maka, Manjui), Zamuco (Ayoreo, Yvytoso,
Tomaraho) and Guaicurt (Qom). According to 2017 statistics, the
country’s Indigenous population numbers 122,461 individuals.

Chapter V of the 1992 Constitution recognises Indigenous
Peoples as groups with cultures that precede the formation and
organisation of the Paraguayan state, recognising their rights to
ethnic identity, communal property, participation and an educa-
tion that takes into account their specific cultures, etc.

Paraguay has a legal framework that guarantees and rec-
ognises a fairly wide range of rights to Indigenous Peoples, hav-
ing ratified the main international human rights instruments,
both in the universal and inter-American systems.

he distress in which Indigenous communities find themselves

was reflected as never before in 2020, and this not only because

of the effects of the pandemic. The crimes that Indigenous peo-
ple living on the streets fall prey to are acts which, historically, could be
considered to have begun to be perpetrated long before they are actu-
ally committed. Their origins lie in the persistent forced displacement of
Indigenous people to the cities as a result of continued land grabbing, by
means of forced eviction and criminalisation, as exemplified by several
of the cases reported in this article. The paucity of public policies aimed
at tackling these problems leaves Indigenous people at the mercy not
only of a pandemic — which has reached their communities and from
which they have had to defend themselves virtually alone — but also of
big capital, which has redoubled its efforts and continues to promote
agribusiness encroaching onto their lands and rights without the state
intervening to protect them. This paucity of public policies also suffers
from insufficient monitoring and supervision, leading both to the direct
subjugation of Indigenous rights and to the introduction of external fac-
tors and actors into community issues, to the detriment of their rights.
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Indigenous Peoples and the pandemic

The economic and social impact of the coronavirus pandemic has high-
lighted and exacerbated pre-existing problems in society, mostly asso-
ciated with the lack of a comprehensive social protection system, for
example, or the poor public health service. These problems are exac-
erbated by conditions of poverty and extreme poverty or by contingent
factors such as drought and forest fires, thus increasing Indigenous
communities’ lack of protection.

The public health system is deficient and provides insufficient
care for Indigenous communities, as acknowledged in the official sta-
tistics themselves. Existing health centres are poorly equipped and
have limited human resources both in terms of quantity and speciali-
sation and are - including the Indigenous promoters in the communi-
ties — overwhelmed by the needs of their beneficiary population. There
are no therapy units available, insufficient ventilators and ambulances,
and little personal protective equipment to distribute (masks, alcohol,
etc.). This is compounded by the failure to prioritise and strengthen the
National Directorate for Indigenous Peoples’ Health (DINASAPI) under
the Ministry of Public Health and Social Welfare (MSPyBS). This lack of
protection for the Indigenous population is not the sole responsibility of
the MSPyBS but of other state ministries and institutions as well, such
as the Paraguayan Institute for Indigenous Affairs (INDI), the Ministry of
Public Works and Communications, the Ministry of Labour, Employment
and Social Security, the Ministry of Education and Science, the National
Emergency Secretariat, the Institute of Social Security, the Ministry of
the Environment and Sustainable Development (MADES), the Nation-
al Environmental Sewage Service (SENASA), and others. They all have
specific obligations, such as legal and territorial assistance, food, la-
bour and environmental protection and safety, the provision and main-
tenance of community roads, drinking water and other basic services,
and have not addressed or prioritised the most basic needs of the Indig-
enous population, either before or during the pandemic.

From the very outset of the health emergency, the state failed to
design prevention and protection measures for Indigenous communi-
ties despite its obligations arising from the unique legal status of these
peoples’ ownrights and international human rights law. Such measures
should have taken into account their conditions of particular vulnerabil-
ity due to the geographical location of many Indigenous communities,



450 IWGIA - The Indigenous World - 2021

the critical lack of road infrastructure, and the situation of poverty and
extreme poverty in which many of them find themselves.

The economic impact of the pandemic was, in turn, reflected pri-
marily in a food crisis in many communities. These peoples were thus
forced to protest publicly to demand food assistance and water. Such
was the case of the Chaco communities, for example, which also suf-
fered the onslaught of drought and forest fires. Some communities that
were more compromised by their remoteness and the lack of roads even
had to take legal action to ensure the corresponding institutions took
up their duty of care to them. Such was the case of the Paiseyameix-
empa’a community, comprising the villages of Buena Vista and Colonia
96, which only received state assistance after filing an appeal for pro-
tection through a court in the capital. This was favourably received and
“comprehensive assistance of the appellant” ordered.

As far as health measures are concerned, the openness of the pub-
lic health authorities to receiving proposals from civil society must be
highlighted. This made it possible to implement a visit and contact pro-
tocol with the communities, and to disseminate the prevention meas-
ures recommended by the MSPyBS for the whole population in different
languages, in addition to Spanish and Guarani.

By the end of December 2020, 26 Indigenous persons had died in
Paraguay, with 252 infected and, to date, 70 Indigenous communities
belonging to 14 of the 19 Indigenous Peoples are at risk.?

Finally, in this context, one event occurred that demonstrates how
exposed Indigenous workers are to arbitrary and discriminatory prac-
tices. Indigenous members of the Y'apy Santa Isabel community, in
Yryvukua district, San Pedro department, reported having been inject-
ed with a veterinary product in order to prevent COVID-19.° The state’s
intervention has not resulted in any public report on the government
measures taken in this regard.*

Indigenous people on the street, suffering extreme
violence and sexual exploitation

Violence against Indigenous people living on the streets reached alarm-
ing levels during the period in question, in terms of both the number and
types of crimes observed. In addition, several people were subjected to
extreme violence and there were also cases of sexual exploitation.
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“Pleasure” killings. One case that caused a stir was that of Lorenzo Sil-
va, a young Indigenous man who died while sleeping at a bus stop on
the public highway. Silva was shot from a passing car. The perpetrator
appears to have had no motive other than hatred towards people living
in poverty on the streets, or for the mere “pleasure of killing”® as the
papers reported in the days following the event.

Women and girl victims of violence. Cases involving Indigenous wom-
en and girl victims demonstrate particularly extreme levels of violence
which, although not new® and recognising the multiple forms of this
manifestation, were more visible this year. Among these was the case
of a 12-year-old Indigenous girl from the Mbya Guarani people whose
dismembered body was found in a backpack near the bus terminal. And
that of a 23-year-old street girl from the same people who was found
dead in Caballero Park. Or another Indigenous girl who was found hand-
cuffed and with signs of sexual abuse in an abandoned brewery, all in
the city of Asuncién. Meanwhile, in Itapua, a 12-year-old girl was found
dead in a cornfield, with signs of having been sexually assaulted.

Sexual exploitation. A complaint was also filed against the alleged sex-
ual exploitation of children in the Jaguary Indigenous community,” lo-
cated in the J. E. Estigarribia district, Caaguazu department. This case
has the aggravating factor of having triggered the prosecution of two
Indigenous leaders who denounced one of the cases. After an unusually
premature dismissal of the claims they had brought to the attention of
the Public Prosecutor’s Office, they were charged with false reporting.
This was likely a retaliation devised by powerful business interests that
were not comfortable with the investigation of and publicity surround-
ing the serious events taking place not only in the community men-
tioned but in at least two others in the same area.?

No let up in land grabbing, even during the
pandemic

The growing needs of agribusiness continue to put pressure on Indige-
nous territories, and the main tool used in this regard remains the same:
forced evictions and the criminalisation of leaders. To this must be add-
ed the increasing use of armed non-state actors in the implementation
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of illegal evictions, as reported in several cases recorded during this re-
porting period.

Veraré community. Canindeyu department suffered numerous con-
flicts in 2020 associated with land disputes involving peasant settle-
ments and Indigenous communities. In terms of the latter, the case of
the Ava Guarani people of Verardé community is noteworthy. Its lead-
ers have been denouncing constant harassment from armed civilians
since the end of 2019, aimed at completely depriving them of their
lands. They already find themselves hemmed in on their land, resisting
the onslaught, even though they hold the title to the plot, registered in
the name of INDI. Thus far, none of the actions promoted by the state
body has managed to reverse the situation and provide these people
with security.?

Cases in Caaguazu. The other department where the human rights
crisis is affecting Indigenous communities is Caaguazu, where there
are regular media reports on evictions, Indigenous people living on the
streets, and armed attacks on displaced communities. The National
Organisation for Independent Native Peoples (ONAI) denounced the
situation facing the communities of Guyra Payu’® and Hugud Po'i," vic-
tims of parastate and state abuses, respectively. The former endured an
eviction and intimidation by armed persons not identified as belonging
to the security forces, which left 17 families in total distress on Route 2
after their belongings were destroyed and also thrown onto the public
highway. The community of Hugua Po'i, also of the Mbya Guarani people
in the same department, who have reoccupied their lands after suffer-
ing several evictions years ago, were again intimidated at the beginning
of 2020 by the Public Prosecutor’s Office. The Indigenous people’s de-
termination and resistance prevented them from being evicted, howev-
er, although the threat still hangs over the community.

Jacui Guasii community.”? There are once again reports of armed civil-
ians acting with particular violence to evict the Jacui Guasi community
(news reports are particularly descriptive in this regard).” The press ver-
sionis also backed up by Senator Pedro Santa Cruz, who visited the site
after the event and met with the victims of the attack.™
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Yakye Axa: when access to a right also forms part
of that right

The Enxet of Yakye Axa obtained a favourable ruling from the Inter-Amer-
ican Court of Human Rights in 2005 which, according to the ruling,
should have been fully implemented within three years. This deadline
was not met but, seven years later, they did manage to get the state
to provide them with legally secure land for their resettlement. To date,
however, 15 years after their rights were recognised by the Inter-Amer-
ican Court, they have not been able to fully occupy the lands because
they are unable to access them.

The painful experience of getting this judgment implemented has
been an endless struggle in which they have faced all kinds of discrim-
ination, even though their rights are fully recognised and they are the
owners, like any other legal entity, of land that their neighbours will not
allow them to access. This is down to the state's failure to protect the
community. The Enxet of Yakye Axa thus had land secured for their re-
settlementin 2012 but, due to the refusal of two private owners, who de-
nied them passage, they were never able to occupy it. Congress had to
pass a law expropriating the strip of land needed for the construction of
the road in 2019.® This, in turn, required an amendment so that it could
be implemented in 2020," and this was in fact the highlight of the year.

The Loma case: cattle rustling and parliamentary
protection”

Cattle ranchers have been denounced for invading 10,079 hectares of
land that the Institute for Rural Welfare (IBR) — the predecessor to the
current National Institute of Rural and Land Development (INDERT) —
considered belonging to the Loma community of the Guarani Nandéva
people in 1984 because it was an area of occupation and ancestral do-
main of this native people, who inhabit Boquerdn department on the
border with Bolivia and Argentina. The Paraguayan state ratified the
titling of the land in favour of the community stating that the cattle
ranchers who had grabbed it had to leave by August 2020 and return
it to the Indigenous people.” The usurpers resisted, however, and ran a
prolific media campaign aimed at discrediting the Indigenous leaders.
In addition, its allied organisation, Alter Vida, found echo in the farming
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lobby of the Patria Querida Party, whose leader — the landowner Senator
Fidel Zavala — has acted in clear support of the land grabbers, ignoring
INDERT's administrative decisions.”

Budget for a dignified life

In addition to neither offering equitable reductions nor being backed
up by participatory or planned studies and reflections from the differ-
ent public bodies, the austerity policy demanded for 2021 will dispro-
portionately affect historically vulnerable sectors such as the Indige-
nous communities. With respect to INDI, the 2021 General Budget of
the Nation tabled by the Executive has cut its resources by 16%. This is
equivalent to USD 10.9 million. To put this into perspective, the amount
allocated to land purchases would scarcely buy 600 hectares of land in
the country at an average cost of USD 1,000 per hectare. This amount is
dramatically insufficient and will only result in greater shortages for the
country’s Indigenous communities.

INDI's anticipated budget seriously compromises the possibility of
implementing actions in favour of land security, food production and the
creation of basic services in the short term. This regressive budgetary
policy reflects a budget that is not oriented towards human develop-
ment. As is to be expected, it has provoked the reaction and demands
of numerous Indigenous organisations and civil society allies, who have
brought a proposal to reverse the situation before Congress, in the hope
of greater financial allocations for 2021.2°

Friendly solution took its time coming

On 28 May 2020, a law was passed “declaring of social interest and
expropriating in favour of the Paraguayan Institute for Indigenous Af-
fairs (INDI), for its subsequent award to the Y'akd Marangatu Indigenous
community, Estate No. 581, Padrén 911, with an area of 219 hectares,
4,112 square meters in the district of Carlos Antonio Ldpez, Itapua de-
partment”. The reasons behind this project include the need to restore
the ancestral lands of the Indigenous community, by means of expro-
priation, in accordance with a duty to respect the community’s right to
its lands, as well as the duty of the various agencies and powers of the
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Paraguayan state to work together for full compliance of Paraguay's inter-
national obligations, a situation celebrated by the Inter-American Com-
mission on Human Rights (IACHR) with a press release on the subject.”

Conclusions

COVID-19 was a good test of what still needs to be improved. As noted,
the disease brought nothing new to the situation of Indigenous Peo-
ples but rather deepened and aggravated the circumstances in which
they find themselves. It also shone a greater light on the steps the state
needs to take to advance the realisation of their rights.

2020 was clearly a year in which the state could not be expected
to function normally in terms of implementing specific plans. However,
there is a feeling that this unforeseen situation has also served as an
excuse to put a stop to activities which, even with the pandemic, could
have been completed. Forexample, intercultural dialogue, the coordina-
tion of efforts and public works (which was one of the most authorised
activities in the different health phases dictated by the government).

The state has a wonderful opportunity to learn from the fact that
it does not need to be in the midst of a health, food, or climate-relat-
ed emergency to take concrete preventive and mitigating actions, nor
to develop planned, progressive measures agreed with the Indigenous
Peoples in terms of their human rights.
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According to the 2007 Census, there are more than 4 million
Indigenous people in Peru: 83.11% are Quechua, 10.92% Ayma-
ra, 1.67% Ashaninka and 4.31% belong to other Amazonian In-
digenous Peoples. The Indigenous or Native Peoples Database
(BDPI) reports the existence of 55 Indigenous Peoples in the
country speaking 47 Indigenous languages.

On the other hand, 21% of the national territory is covered
by mining concessions, and these overlap with 47.8% of the
territory of the peasant communities. Furthermore, 75% of the
Peruvian Amazon is covered by hydrocarbon concessions. The
overlapping of rights to communal territories, the enormous
pressure from the extractive industries, the absence of land-
use planning and the lack of any effective implementation of
prior consultation are all exacerbating territorial and socio-en-
vironmental conflicts in Peru, a country that has signed and
ratified Convention 169 of the International Labour Organiza-
tion (ILO) and which voted in favour of the UN Declaration on
the Rights of Indigenous Peoples in 2007.

020 began with Peru seeking to overcome the major headache

left behind by the political crisis of 2019: the dissolution of Parlia-

ment. The national agenda in January was largely dominated by
congressional elections. A couple of months later, however, the national
agenda - along with unfinished social policies and economic activities
- had ground to a halt in order to focus efforts on the greatest health
crisis the modern world has ever known: the COVID-19 pandemic. In-
digenous and Afro-descendant peoples, together with the most impov-
erished sectors of society, ended up being the main victims of a global
pandemic that had still not fully played out by the end of 2020.

The pandemic and a new political crisis have clearly exposed the
structural social inequalities in Peru. Endemic problems such as Am-
azonian deforestation, the impact of mining projects, the vulnerability
of the country’'s Indigenous peoples, violence against environmental
defenders, the criminalisation of protest, the impact on human rights
and the precarious labour situation in the agricultural sector were par-
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ticularly visible issues throughout 2020, a complex year that left more
debts hanging than resolved.

Parliamentary elections

Peru began the year without a Parliament. Former President Martin Viz-
carra had dissolved Congress in September 2019 amidst a crisis gener-
ated by opposition sectors when they passed a vote of no confidence
in the Cabinet of Ministers, then chaired by Salvador del Solar. The
elections held on 26 January resulted in a legislature divided between
nine political parties, none with an absolute majority. The historic level
of abstentionism was noteworthy: 25% of eligible voters simply did not
turn out. The divorce between the political class and the population had
become evident once more, under the spotlight of the congressional
elections.

Indigenous individuals tried for Baguazo finally
acquitted

On 3 February, the Supreme Court's Transitory Criminal Court acquitted
the 53 defendants, mostly Indigenous Wampis, Awajun and Shawi, who
had been prosecuted by the Peruvian state for hindering the function-
ing of the public services, rioting, disturbance and illegal possession of
firearms. The origins of the trial lie in the conflict that occurred in Ba-
gua (Amazonas) in June 2009 during the approval of decrees promoted
by former President Alan Garcia to bring the country into line with the
Peru/US Free Trade Agreement, with the aim of liberalising Peru’s Indig-
enous territories. Indigenous protests and the authorities’ refusal to talk
led to a confrontation that resulted in 33 deaths, including police and
civilians, and another person disappeared.

The Supreme Court's acquittal was interpreted as an act of justice
towards the Indigenous individuals who had participated in this tragic
event. The acquittal was passed by four votes in favour to three against
and involving the casting vote of Judge Susana Castafieda Otsu who
stated that her decision was based on an intercultural approach and
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the violations of the rights to protest, to prior consultation and to defend
the Indigenous territory as enshrined in the Constitution and ILO Con-
vention 169. Among the Indigenous leaders benefiting from this acquit-
tal were Alberto Pizango, Santiago Manuin and Ronal Requejo.

State recognises three additional Indigenous
languages

At the end of February, the Ministry of Education (Minedu) recognised
three more Amazonian languages: Munichi, Omagua and Taushiro,
bringing the total number of native languages officially recognised by
the Peruvian government to 46. The Peruvian state thus has only two
languages pending formalisation in order to reach the 48 submitted
in 2019 within the context of the International Year of Indigenous Lan-
guages. Despite the efforts of Minedu and the Ministry of Culture, the
potential disappearance of native languages continues to be a threat.
What records there are note that 37 languages have now disappeared
from the Peruvian territory, including Cholén, Culli, Puquina, Palta and
Muchik. In addition, there are languages at serious risk of extinction
such as the Amazonian Ifiapari languages, of which there are only four
fluent speakers, and Taushiro, with only one speaker remaining.

COVID-19 reaches Peru

March 2020 was to change the country’'s agenda forever. In the first
week of that month, the first case of COVID-19 was recorded in the
country. A week later, with 71 confirmed cases, former President Martin
Vizcarra decreed a state of emergency and suspended all international
and domestic travel to and in Peru, as well as all non-essential econom-
ic activities.! As expected, the first to be affected by these lockdown
measures were the most vulnerable economic sectors. In the following
weeks, a massive series of lay-offs was to take place involving large
companies, and several smaller economic sectors went bankrupt due
to their inability to trade.

In an attempt to mitigate the economic impact caused by the
lockdown, at the end of March the Vizcarra administration announced
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the first in a series of vouchers that the Executive would offer through-
out 2020. Nonetheless, these vouchers were to reveal one of the major
problems of the national public administration: the lack of a registry of
those in need. With the aim of granting vouchers to the most disadvan-
taged sectors, Vizcarra announced that they would be provided to peo-
ple registered on the “Juntos” and “Pensidn 65" social programmes,
both targeted at people in extreme poverty. To begin with, however,
several sectors were excluded from this economic aid. The National
Agrarian Confederation (CNA) denounced the fact that this measure
discriminated against the more than six million people engaged in ag-
ricultural work in Peru, including peasant farmers who were in a situation
of poverty.

Virus hits Indigenous Peoples

A month later, in April, the virus reached the Indigenous communities
of the Amazon and Martin Vizcarra himself acknowledged that the
public and health services were inadequate:? “The native communities
are, right now, it has to be said, a sector that is not being reached as it
should and we have to correct this as soon as possible and act immedi-
ately,” declared the Head of State on 14 April.

In early May, Loreto, the largest region of the Peruvian Amazon,
became the epicentre of the pandemic in the country. With more than
1,500 people infected in six weeks and a rate of 40 deaths per day, the
Peruvian rainforest was experiencing its deadliest period of the health
crisis. In the midst of this situation, the National Human Rights Coor-
dinator demanded that former President Martin Vizcarra develop a dif-
ferentiated multisectoral plan to address the needs of the Amazon and
its Indigenous Peoples. The improvised plan that the government had
designed for the country’s main cities, especially Lima, simply did not
fit the realities of the Amazonian communities.

Thus, 100 days after the state of emergency was first declared, the
Executive issued an emergency decree to implement an intervention
plan led by the Ministry of Health with an allocation of a little over 88
million soles, or the equivalent of 1% of the stimulus fund allocated for
business recovery.® The plan was aimed at ensuring the purchase of
protective equipment, diagnostic tests and improving the conditions
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in health facilities. By the time the Vizcarra administration issued this
plan, however, the virus had already hit Indigenous communities hard.

In mid-May, leader Humberto Chota, President of the Federation of
Native Ticuna and Yagua Communities of the Lower Amazon (Fecona-
tiya) and leader of the Regional Organisation of Indigenous Peoples of
the East (Orpio), died from the virus, due to a lack of access to oxygen.
Chota was to be the first of a list of Indigenous leaders to die as a result
of COVID-19 and a lack of healthcare. Among the victims taken by the
pandemic in Indigenous communities were well-known leaders such
as Santiago Manuin Valera, historic leader of the Awajun people; Silvio
Valles Lomas, Shipibo mayor of the Masisea district; the Awajun broth-
ers Hernan and Arturo Kinin Inchipish; and Marcial Quintana Litano, the
living memory of the Talldn people, among many others.

The situation of Peru’s Indigenous Peoples, especially in the Am-
azon, declined yet more as 2020 progressed. By September, it was es-
timated that there were more than 20,000 cases among Indigenous
Peoples, Loreto being the region most affected with 50% of the cases.
The late intervention of the state, including its action and inaction, and
the lack of anintercultural approach that could have adapted the emer-
gency plan to the reality of the Indigenous communities left an histori-
cal and fatal legacy that has diminished the native population.

Throughout Latin America and the Caribbean, the pandemic has
highlighted the vulnerability of Indigenous Peoples, largely due to their
lack of access to healthcare systems. In the Amazon, however, vulner-
ability was estimated to be 10 times higher than in urban areas due to
climatic factors and the fact that its native population is particularly
vulnerable to new pathogens.”

The latent threat of the Amazon Waterway project

As if the pandemic were not tragic enough for the Amazonian peoples,
in October the Interethnic Association for the Development of the Pe-
ruvian Rainforest (Aidesep) denounced the government's interest in
building the Amazon Waterway,® a massive river transport route that
would require the dredging of millions of tonnes of earth from the main
rivers of the Peruvian Amazon, affecting the Amazonian ecosystems,
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food security and worldview of the native peoples. The National Envi-
ronmental Certification Service (Senace) made more than 400 com-
ments on the project’s Environmental Impact Assessment (EIA) in 2019,
which the construction company was unable to remedy in time.®
Despite this situation, Cohidro — the consortium (including Chinese
capital) that was awarded the project - is insisting on commencing
the dredging of more than 2,600 kilometres of Amazonian rivers with
the support of the Ministry of Transport and Communications (MTC),
which has issued an addendum to the waterway contract to expand the
dredging area without prior consultation.” Uncertainty remains for the
territorial, food and cultural sovereignty of the Indigenous peoples of
the Amazon, who reiterated their request for the project to be cancelled.

Rejection of the Escazu Agreement

One of the first actions of the Congress of the Republic, which resumed
most of its activities in October, was to refuse to ratify the Escazu
Agreement, an international agreement that establishes protocols for
protecting the environment and its defenders.® Despite requests from
the executive, civil society, Indigenous organisations and the Ombuds-
man's Office itself,? Parliament’s Foreign Affairs Committee refused to
ratify it, supported by the votes of members of Fuerza Popular (People's
Force), Accién Popular (People's Action) and Alianza Para el Progreso
(Alliance for Progress).

Even though more than 50 environmental defenders have been
murdered in Peru over the last decade,”® Congress bowed to pressure
from business sectors who accused the Escazu Agreement of inter-
fering in the country’s economic sovereignty. In the days following the
Committee's rejection, the judiciary called on Parliament to reconsider
its decision and ratify the agreement;" the legislature nonetheless filed
the case.

The rejection of the Escazl Agreement is particularly critical for
a country such as Peru. In 2020 alone, five environmental defenders
were murdered: Arbildo Meléndez Grandes (Huanuco) and Benjamin
Rios Urimishi (Ucayali); in May, Gonzalo Pio Flores (Junin); and in July,
Lorenzo Wampagkit Yamil (Amazonas), some of themn members of In-
digenous communities.
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Vacancy, dictatorship and repression

In November, Peru was to experience its most politically turbulent weeks
in recent decades. On the 9th of that month, Congress removed Martin
Vizcarra — without investigation — on the accusation of “permanent
moral incapacity” due to a series of audio tapes in which the president
and his personal advisor were coordinating his defence against inves-
tigations being brought against him by the Attorney General's Office.”
Despite the opposition of most of the population, who considered it in-
appropriate to dismiss the president in the midst of a pandemic, and
of some specialists who claimed that there were insufficient grounds
to invoke moral incapacity, Vizcarra was dismissed and the then Presi-
dent of Congress, Manuel Merino, sworn in as the new President of the
Republic, only to be subsequently and overwhelmingly rejected by a
majority of the population. One hundred and five (105) Congressmen
and women voted in favour of Vizcarra's removal, with 19 against and
four abstentions. Only the Partido Morado (Purple Party) and a few rep-
resentatives of the Frente Amplio (Broad Front) and Accidn Popular op-
posed the controversial decision.

Manuel Merino took office on 10 November, amidst a series of pop-
ular protests that were to develop over the coming week. Following the
resignation of Martin Vizcarra's entire ministerial cabinet, Merino wait-
ed two days after the swearing-in ceremony to appoint a new cabinet
led by conservative politician, Antero Florez-Araoz. Protests took place
throughout the country. Millions of people took to the streets to express
their rejection of what they considered a “coup d‘état” by Parliament.
Merino responded only with repression.

The disaster that was Peruvian politics in 2020 was to reach its
peak on the night of Saturday 14 November when the second national
march against the Merino administration was convened. With millions
of people demonstrating throughout the country, the National Police
repressed the protests, resulting in the deaths of two young students:
Jack Brian Pintado (22) and Jordan Inti Sotelo Camargo (24). With these
deaths confirmed, the members of Florez-Araoz's cabinet began to re-
sign in the early hours of the morning of 15 November. Faced with an
untenable political and social situation, Merino resigned from the pres-
idency at noon on Sunday 15 November.

On Monday 16 November, amidst protests demanding a new Con-
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stitution, Congress appointed (by consensus) Francisco Sagasti, a
member of the Partido Morado and opponent of the original dismissal,
as the new President of the Repubilic. In his first speech, Sagasti apolo-
gised to the relatives of the victims of the Merino protests and ordered
a minute’s silence in their honour. In early January, the United Nations
High Commissioner for Human Rights issued an initial report of its in-
vestigation and noted that the Peruvian National Police had made “un-
necessary and excessive use of force” against the demonstrators.”™

Agrarian strike and repression

Just as it seemed that 2020 might end on a calm note, a new protest
emerged on the scene. It began in Ica on 30 November when a group
of farmers went on strike and took over the Pan-American Highway de-
manding the repeal of the Agrarian Promotion Law, a law that created
a particularly disadvantageous system of labour for sector workers. The
protests spread to other regions such as La Libertad, Apurimac, Piura
and Junin. The protesters were demanding decent working conditions,
producing evidence of payments below the minimum wage and no so-
cial benefits or security. The agro-export business sector, beneficiary of
this special system, rejected the protests and the National Police once
again resorted to repression, resulting in the death of farmer Jorge
Mufioz Jiménez (19) and Mario Ferndndez (24) in La Libertad. Faced with
this social pressure, Congress repealed the Agrarian Promotion Law.
With a commitment to draft a new agrarian labour regime, the Con-
gress of the Republic prioritised the debate and formulated a new law
during the early days of December. However, by the 21%t, after 15 days of
peace, the protesters had once again blocked the roads, denouncing
Parliament’s lack of speed and political will. Confrontations, road block-
ades, repression and Parliament's lack of attention set the tone for the
last week of 2020, a year marked by social, political and health crises.

Pluspetrol withdraws leaving environmental
liabilities

At the end of the year, the transnational company Pluspetrol, which has
had a presence in Peru for more than 20 years, operating the largest
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gas field in Camisea (Cusco) and the largest oil field in Plot 192 (Loreto),
announced it would be withdrawing from the country and liquidating its
assets.” The company is accusing the Environmental Evaluation and
Oversight Agency (OEFA) of harming it by determining that Pluspetrol
was responsible for the spills that occurred in the heart of the Amazon
at the Plot 192 facilities. The controversy lies in the fact that the compa-
ny argues that an arbitration decision exonerated it of any responsibility
for environmental liabilities dating back to the years prior to its entry
into Loreto; however, the OEFA maintains that its ruling forms part of
the sanctioning procedure, one of its main functions. Meanwhile, mem-
bers of different Indigenous Peoples and communities in the Amazon
region affected by the spills in Plot 192 are demanding compliance with
an historic process of environmental remediation and reparation.

Outlook for 2021

2020 came to a close with a second wave of coronavirus infections on
the horizon and the campaign for presidential and parliamentary elec-
tions set for April 2021. Candidates will have to run campaigns that
avoid large rallies of people and carefully consider the possibility that
their electoral activities may well result in more infections.

The government has declared 2021 the “Bicentennial Year of Peru:
200 years of Independence”. The CNA issued a statement in this regard
noting that the native Indigenous Peoples continued to be excluded,
discriminated against and dispossessed of their territories and there-
fore have no independence or bicentennial to celebrate.

Regardless of the controversy over the actual date of emancipa-
tion from the Spanish Crown and the process of forming a nation based
on citizens with rights, Peru entered 2021 still further from achieving
the 2030 Agenda and the Sustainable Development Goals (SDGs),” im-
mersed in one of the biggest economic and health crises of recent history.
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José Carlos Diaz Zanelli is a journalist and academic. He is a member
of the Servindi team and a Doctoral candidate in Latin American Cultur-
al Studies at Rutgers University (New Jersey). This report was produced
with support from Servindi’s press team.
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he world has been suffering the effects of the COVID-19 pandemic

since the early months of 2020. This has resulted in catastrophic

effects globally, with Indigenous Peoples suffering serious im-
pacts not only on their health and the exercise of their right to health
but also in terms of the social inequality they have historically suffered,
and which has resulted in major consequences for the exercise of their
economic, social, cultural and environmental rights.

Against this backdrop, the Rapa Nui people last year set an exam-
ple of how to address the pandemic, through coordinated work on the
part of their leaders and use of their traditional knowledge.

Initially, on 17 March, 14 days after the first case of COVID-19 was
detected in Chile and in light of the Chilean government's refusal to take
measures to protect the Rapa Nui territory, the people acted autono-
mously and in unity with their administrative and political authorities,
such as the HONUI Clan Assembly, the Rapa Nui Parliament and the
Municipality of Rapa Nui, to close their borders. The airport was taken
over by protestors to prevent commercial flights from continuing to ar-
rive without any kind of checks. Air is the only way to enter Rapa Nui,
a small island located in the middle of the Pacific Ocean, 3,700 kilo-
metres from the coast of continental Chile, and which has neither the
health professionals nor the infrastructure necessary for the day-to-
day medical needs of the population let alone the capacity to face a
pandemic of this nature.

The first case of COVID-19 on the island was confirmed on 23
March 2020. It was brought in by a tourist who had entered the island
precisely at the time the Chilean government was being asked to cancel
flights to Rapa Nui.

On 27 March, the Government of Chile finally decreed a lockdown
on Easter Island due to the presence of five individual cases and the im-
possibility of tracing the infection’s transmission. Then, on 5 April, the
government inexplicably announced an end to the lockdown, despite
no change in the health situation, without first consulting the local au-
thorities, and without any consideration for the different and particular
features of this Indigenous territory. A constitutional appeal was filed
through Chile's higher courts'requesting an annulment of this measure,
as it left the Indigenous people unprotected. The appeal was rejected
by the Chilean courts on the grounds that the country was in a state
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of constitutional emergency and that this permitted the government to
take whatever measures necessary, including limiting the rights of its
citizens.

Faced with this abandonment by the government, the Rapa Nui au-
thorities, together with the mayor, decided to invoke the ancestral law
of their people through a measure known as Tapu, a concept that forms
a sacred order based on coexistence and respect for the rules of nature.
They called for a total and voluntary lockdown across the Rapa Nui terri-
tory. The entire community responsibly complied with the measure and,
through the efforts of the people themselves, they managed to control
the disease on their territory.

Once the pressure from the authorities had successfully led to the
cancellation of flights to the island, however, this meant that hundreds
of Rapa Nui were trapped on the Chilean mainland. A plan for a “Safe
Return to Rapa Nui” was therefore conceived locally and autonomously,
without any government assistance, in order to bring these people back
to the island while avoiding the re-entry of the COVID-19 virus. This plan
comprised an autonomous protocol and action team involving the en-
tire community. It proved to be a success and has to date achieved the
repatriation of more than 1,000 community members while keeping the
territory free from COVID-19.

The socio-economic impacts of the COVID-19 pandemic have,
however, been severely felt in Rapa Nui given that the local economy is
based solely on the tourism industry, and this has been the sector most
affected by the pandemic. Up until March 2020, two commercial flights
would arrive daily in Rapa Nui bringing more than 120,000 tourists per
year. The cancellation of flights has caused the economy to collapse
and resulted in a state of complete unemployment.

In addition, a large proportion of Rapa Nui's food and supplies ar-
rive by air. With no tourist flights (only cargo), the cost of products rose
sharply and, added to the lack of income, this has affected much of the
island. It should be noted that the Chilean government has refused to
send food or donations to the Rapa Nui people, despite several requests
from local leaders.

Faced with this bleak outlook, the Rapa Nui people — who have an
incredible history of resilience and survival down the ages - turned to
producing their own food: growing vegetables and going fishing, and
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this has enabled them to autonomously and self-sustainably survive all
these months of pandemic and total closure of borders, a situation that
continues to this day.

In addition, the Municipality of Rapa Nui established an unprec-
edented job creation programme, allocating its entire budget to pro-
viding work for more than 700 inhabitants based around five themes:
promoting food security; renovating and maintaining public spaces;
safeguarding and promoting cultural values; supporting local entre-
preneurs, mentors and contractors; and strengthening the information,
security and social protection system. A large number of workers from
the Mau Henua Indigenous Community, the body that runs the Rapa Nui
National Park, who had lost their jobs, were thus re-employed.

This pandemic has brought into focus the situation of state neglect
faced by the Rapa Nui people, whereby basic rights such as access
to telecommunications, connection to the outside world, supply and
transfer of cargo, are all totally dependent on private and transnational
companies. Another major problem has been the lack of autonomy that
the people have over their territory. This prevents their traditional au-
thorities from taking decisions in the best interests of the community
and forces them to depend on the decisions of government authorities
located thousands of kilometres away on the continent, taken in igno-
rance of the Rapa Nui reality.

Exercise of the Rapa Nui people’s rights to self-determination and
territorial rights over their own island has become an important neces-
sity and forms the priority demand of their people through national and
international bodies today.

Notes and references

1.  Appeal for Protection, Case No. 11,033-2020, Valparaiso Court of Appeal.

Benjamin llabaca D., Rapa Nui Lawyer, Legal Director of the Municipali-
ty of Rapa Nui, Legal Advisor to the Rapa Nui Parliament and member of
the OHCHR's Indigenous Peoples’ Human Rights Programme.
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The Indigenous Peoples of Suriname number approximately
20,344 people, or 3.8% of the total population of 541,638 (cen-
sus 2012). The four most numerous Indigenous Peoples are the
Kalifia (Carib), Lokono (Arawak), Trio (Tirio, Tareno) and Wayana.
In addition, there are small settlements of other Amazonian
Indigenous Peoples in the south of Suriname, including the
Akoerio, Warao, Apalai, Wai-Wai, Okomoyana, Mawayana, Katu-
ena, Tunayana, Pireuyana, Sikiiyana, Alamayana, Maraso, Away-
akule, Sirewu, Upuruy, Sarayana, Kasjoeyana, Murumuruyo,
Kukuyana, Piyanakoto and Sakéta. The Kalifia and Lokono live
mainly in the northern part of the country and are sometimes
referred to as “lowland” Indigenous Peoples, whereas the Trio,
Wayana and other Amazonian peoples live in the south and are
referred to as “highland” peoples.

The legislative system of Suriname, based on colonial leg-
islation, does not recognise Indigenous or Tribal Peoples, and
Suriname has no legislation governing Indigenous and Tribal
Peoples’ land or other rights. This forms a major threat to the
survival and well-being of Indigenous and Tribal Peoples, par-
ticularly given the strong focus that is being placed on Suri-
name's many natural resources (including oil, bauxite, gold,
water, forests and biodiversity). Suriname is one of the few
countries in South America that has not ratified ILO Convention
169. It did vote in favour of adopting the UN Declaration on the
Rights of Indigenous Peoples in 2007.

s in many other countries around the world, the COVID-19 pan-
demic has painfully exposed the disproportionately vulnerable
and marginal or even discriminatory position that Indigenous
Peoples in Suriname find themselves in. After the first cases of COV-
ID-19 in Suriname were confirmed in mid-March 2020, and especially
after the first large wave in May/June, many Indigenous villages went
into self-isolation and blockaded entry roads? and even local airstrips.®
However, after the general elections, which were held on 25 May 2020,
the number of cases surged throughout the country. Villages in border
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areas were particularly affected as there was a great deal of movement
across the borders from the heavily-affected neighbouring countries
of Brazil and French Guiana with people coming to vote. There was
strong stigmatisation of Indigenous and Maroon villages at that time,
which were indicated as a “source of the virus"” threatening the rest of
the country. In one case, a village chief was even briefly detained by the
police for "housing a potentially infected person from French Guiana".*
The national measures against the spread of the virus also had a strong
impact on the villages, many of which were temporarily deprived of food
and other basic commodities due to a lack of transportation. Tourism
was hit hard and agricultural and other common saleable products
from the villages could no longer be taken to market.

The provision of suitable, understandable information was another
major issue for Indigenous and Maroon villages, many of which do not
receive mainstream communication media such as television and ra-
dio. The national traditional Indigenous authority structure, VIDS (Asso-
ciation of Indigenous Village Leaders in Suriname), made efforts to pro-
vide information in Indigenous languages and Sranantongo® and also
visual materials,® and furthermore established a national WhatsApp
group for faster communication.

Most concerning was the fact that the number of Indigenous per-
sons dying due to COVID-19 was disproportionately high, accounting
for approximately 15% of the deaths, although the Indigenous popu-
lation is estimated at only 4% of the national population. The national
authorities were not aware of these statistics but they were pointed out
by VIDS. The authorities gave no explanation despite saying they would
investigate this further. Participation in policymaking around COVID-19
measures was (and remains) minimal despite VIDS sending various let-
ters and requests for closer involvement to the national, United Nations
and Pan-American Health Organization (PAHO) authorities. VIDS sub-
mitted information on the impact of COVID-19 on Indigenous Peoples
in Suriname to the UN Special Rapporteur on the rights of indigenous
peoples’ and also published a report on the participation of Indigenous
traditional authorities in policymaking during the COVID-19 outbreak in
Suriname.®
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Legislative developments

After a lengthy (more than one-year) process with many discussions
and consultations, a draft law on the Collective Rights of Indigenous
and Tribal Peoples in Suriname was developed by a government-in-
stalled "Management Team” and its technical commissions. The draft
law was tabled in the National Assembly (Parliament) by a group of
parliamentarians but never actually got discussed due to the national
general elections held in May 2020. The elections brought the former
opposition parties to power, marking a radical change in the political
landscape. In November 2020, the new government under President
Chandrikapersad Santokhi installed a new presidential commission to
provide advice to the government on the - still unrecognised - rights of
Indigenous and Tribal Peoples in Suriname. Unlike the previous com-
mission, which consisted of government and traditional authority rep-
resentatives, this new commission comprises only government-pro-
posed experts. It is expected, however, that the existing draft will be
used as the basis for further discussions. Both the president and the
new vice-president, Ronnie Brunswijk, who is from the N'Dyuka tribal
Maroon people, have stated that they want “to have the land rights is-
sue settled within a year".

The 2015 Kalifia & Lokono judgment of the Inter-American Court
of Human Rights,’ effective 28 January 2016, remains unimplemented.
In that judgment, the Court ordered Suriname, among other things, to
legally recognise the collective property of the Kalifia and Lokono peo-
ples as regards their traditional lands and resources, and their legal per-
sonality before the law in Suriname. In addition, the judgment also af-
firms the rights of the Kalifia and Lokono over the protected areas that
were established in their territories and orders a process of restitution
of or compensation for those lands. The Court also decided similarly
on third-party titles to Indigenous lands that have been issued without
their consent. The state of Suriname is further required to rehabilitate
the area affected by bauxite mining in the Wane Kreek Nature Reserve.
Because of the repeated nature of Suriname’s violations of Indigenous
and Tribal Peoples' rights (see also the Saramaka'™ and relevant parts of
the Moiwana" cases), the Court ordered similar measures for all Indige-
nous and Tribal Peoples of Suriname in this judgment.
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In spite of this judgment, the state has continued to issue land
and/or resource exploitation titles within Indigenous and Tribal Peoples’
territories, leading to conflicts with affected villages,”? which most often
only become aware of these concessions and land titles once the “own-
ers” start undertaking activities such as forest clearing. Well-known
names are often given as the holders of these titles.

One notable development in 2020, also shortly before the gener-
al elections of May 2020, was the speedy approval of the Framework
Law on the Environment, which had been under preparation for over 18
years and even tabled for discussion in the National Assembly but al-
ways returned to the backburner until March 2020. The law largely es-
tablishes the creation of a National Environment Authority tasked with,
among other things, designing and implementing national environment
policies. Being a framework law, it will require a great deal of additional
legislation to become effective. The new government has established
a committee to revise the law “on technical grounds”™ It was prepared
without significant Indigenous and Tribal Peoples’ participation and
does not recognise their collective rights, although FPIC is superficially
mentioned in the definitions of terms.

Other developments

The national general elections held on 25 May 2020 marked a 180 de-
gree turn in the political landscape of Suriname, with the ruling NDP
party of then-president Desiré Bouterse winning only 16 of the 51 seats
in Parliament, down from 26. The former opposition parties VHP, ABOP,
NPS and PL secured a resounding majority of 33 seats in all (VHP hav-
ing the largest share, 20 seats, followed by ABOP with eight) and quick-
ly formed a new four-party coalition government, headed by President
Chandrikapersad Santokhi of the VHP and Vice-President Ronnie Brun-
swijk of ABOP. The new government has expressed its desire for “strong
ties” with the interior although structural engagement is yet to materi-
alise. The political parties that make up the current government have
been in power before, however, and have never previously given much
priority to the rights and livelihoods of the Indigenous and Tribal Peo-
ples.
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The economy of Suriname, already weak after years of low natural
resource prices, low domestic production and high foreign debts, sank
even further in 2020 after the COVID-19 crisis hit. Major credit rating in-
stitutes ranked the country as “in default” in July 2020,™ although this
was slightly upgraded some months later after talks of debt restructur-
ing by the new government and expectations of renewed International
Monetary Fund (IMF) assistance. It is expected that the new govern-
ment's recently published Crisis and Recovery Plan will be implement-
ed in 2021 with assistance from the IMF. This plan does not pay much
attention to the interior other than in general statements on low-income
groups, even though it is an historic given that Indigenous and Tribal
Peoples in Suriname are hardest hit by austerity and economic restruc-
turing measures. Extractive industries and infrastructure, with accom-
panying foreign investments, are very high on the agenda of the new
government. Recent crude oil finds off the coast of Suriname are giving
the country high hopes, even though it also says it will continue to be
“the greenest country” in the world with its record 93% forest cover.

Notes and references

1 The population is highly ethnically and religiously diverse, consisting of
Hindustani (27.4%), Maroons (“Bush negroes”, 21.7%), Creoles (16%), Javanese
(14%), mixed (13%), Indigenous Peoples (“Amerindians”, 3.8%) and Chinese
(1.5%) (census 2012). At least 15 different languages are spoken on a daily basis
in Suriname but the only official language is Dutch, while the lingua franca used
in less formal conversations is Sranan Tongo (Surinamese).

2. See, forexample: VIDS. 2020. “Stop.” Facebook, 17 April 2020. https://
www.facebook.com/VIDSSuriname/photos/pb.525313404329029.-
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The Constitution recognises Venezuela as a multiethnic and
multicultural society, and its basic provisions (Art. 9) establish
that Indigenous languages are also official in the country. In-
digenous Peoples account for approximately 2.8% of the total
population of 32 million inhabitants. According to the 2011 In-
digenous Census, there are some 51 different peoples. There
was a remarkable resurgence of peoples considered extinct
and from other countries in the region in the 2011 Census. The
15th National Population and Housing Census (2021) is current-
ly being prepared, which includes Indigenous self-recognition,
the use of languages, the criteria for communities in tradition-
al contexts and the registration of centres of population of
non-traditional Indigenous use.

The current legal framework is fairly wide and comprehen-
sive. The Constitution establishes Indigenous rights in a chap-
ter beginning with Article 119, recognising their existence, their
social, political and economic organisation, their cultures, uses
and customs, languages and religions, as well as their habitats
and original rights over the lands they ancestrally and tradi-
tionally occupy, and an obligation on the part of the Venezuelan
state to demarcate and guarantee the collective ownership of
the lands. In 2001, the Venezuelan state ratified ILO Conven-
tion 169, and various regulations have been approved on spe-
cific rights such as the Law on Habitat and Land Demarcation
(20071), the Organic Law on Indigenous Peoples and Communi-
ties (2005), the Law on Indigenous Languages (2007), and the
Law on the Cultural Heritage of Indigenous Peoples and Com-
munities (2009).

uring 2020, the situation of Indigenous rights in Venezuela was
characterised by the emergence of new realities that affected
not only their personal, social, economic and cultural integrity

but also their ancestral territory, being the entirety of the space in which
their collective life takes place.
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Mining: the main threat

One of the most complex problems that has become evident in recent
years in Indigenous territories is the significant expansion of illegal
mining in several regions of the country. In fact, several reports indicate
a growth in mining activities and their expansion into different areas of
Amazonas and Bolivar states. Socio-environmental organisations such
as the Wataniba Association and Indigenous organisations such as
the Regional Organisation of Indigenous Peoples of Amazonas (ORPIA
Amazonas) and Kuyujani del Caura (Bolivar) issued public alerts during
2020 in this regard, not only related to the expansion of mining activity
but also to its serious environmental and socio-cultural consequences.
The main impacts relate to the destruction of large areas of wood and
forest (Indigenous habitats); the contamination of water with toxic sub-
stances (mercury), which affects the health of the population; and the
fragmentation of Indigenous communities, which has a strong impact
on cultural identity.

All this led the Inter-American Commission on Human Rights (IA-
CHR) to conclude that:

In relation to Venezuela, mining is reportedly the primary
threat to the integrity of forests and the cultural survival of
their inhabitants. The threat comes in the shape of deforest-
ation and pollution of rivers and groundwater. The traditional
fish-based diet of many communities has been restricted due
to the fact that mercury used in mining has contaminated the
rivers.

In addition, in 2020, the allocation of mining concessions to exploit
minerals along the courses of several rivers in Bolivar state, and the
creation of military commercial companies to exploit natural resourc-
es in the southern region of the country, such as forest products and
minerals, were highlighted. There has been an expansion of these pro-
motional activities by the Venezuelan state through the Arco Minero del
Orinoco mega-project, by means of which the exploration and exploita-
tion of several minerals is planned. This project has been publicly chal-
lenged by various national and international sectors and, during 2020,
a report from the Office of the United Nations High Commissioner for
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Human Rights (OHCHR) bearing witness to serious violations of Indige-
nous rights in the context of implementing the Arco Minero del Orinoco
became public. The United Nations report states:

According to the Pan American Health Organization (PAHO),
the mining municipalities of Bolivar state are the main source
of the increase in malaria cases observed in Venezuela. Ponds
holding the contaminated water from mining activities have
become malaria hotspots. Malaria and other conditions such
as diarrhoea and respiratory infections, and vaccine-prevent-
able diseases such as measles, are proliferating among the
Indigenous population with often fatal outcomes as these
communities often have limited or no access to treatment.?

This report insists that mining in southern Venezuela is perhaps the
main problem facing Indigenous Peoples and communities. In this re-
gard, it explains:

Mining has different impacts on Indigenous Peoples and the exer-
cise of their individual and collective rights, mainly due to the pres-
ence and actions of armed groups and environmental damage. One
such consequence is the loss of control over traditional territories
and natural resources, which has a strong impact on their right to
self-determination. Those interviewed by OHCHR also highlighted
the difficulties arising from the lack of official demarcation of In-
digenous territories, and their conviction that these peoples would
exercise greater control over what happens on their territory if they
had official titles. The presence of military units, criminal gangs
and armed elements generally undermines peace and security in
their communities.®

In addition, the national government adopted a resolution during 2020
that would allow mining activity along the courses of the main rivers
of Bolivar state. For the first time, river mining is expressly authorised
without the environmental and socio-cultural impact studies required
by the Constitution, and without processes of free, prior and informed
consultation of the Indigenous Peoples and communities present in
these territories.
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External armed groups in Indigenous territories

Another notable aspect of Indigenous Peoples and communities in
2020 was the increased presence of numerous armed groups on their
territories, acting and operating freely with the aim of exercising polit-
ical and spatial control, without any measures being taken by the Ven-
ezuelan state. This reality has resulted in several clashes in Indigenous
communities and threats made to Indigenous leaders who are defend-
ing their collective rights.

Notable in this regard was the invasion of the ancestral territory
of the Uwottlja people in Amazonas state, who have seen their lands
occupied throughout the Sipapo river basin by groups of illegal miners
protected by external armed groups. The Uwottlja of Sipapo Indige-
nous Organisation (OIPUS) has been calling on different civil and mili-
tary authorities of the Venezuelan state to take action to clear the area
and put a halt to all mining activities in the region.

In March 2020, numerous communities of the Sipapo, Cuao, Au-
tana, Guayapo and Middle Orinoco rivers held an assembly in the com-
munity of Pendare in which more than 300 people participated and took
the decision to block the entry of these unlawful groups into their terri-
tory. This created strong tensions and discussions between the illegal
groups and the communities and resulted in a temporary evacuation of
the area albeit with strong pressure to continue their illegal activities,
which include mining, fuel and food smuggling, drug trafficking and re-
lated activities, together with the forced recruitment of young people
forillegal activities. The actions of OIPUS and ORPIA resulted in an evic-
tion of these players at the end of March 2020, with the intervention of a
number of public institutions such as the Ombudsman’s Office and the
Attorney General's Office. It should be noted that several of the Indige-
nous movement's leaders have been placed under pressure and threat-
ened. By the end of 2020, the situation was quite tense in the area due
to pressures to recommence the mining activity once more, with some
communities divided, leading to internal confrontations.

In the case of Bolivar state, it is important to highlight the situa-
tion of the Ye'kwana and Sandma Indigenous people in the Caura river
basin which, by 2020, had been completely invaded by illegal mining
activities, resulting in a serious situation that has left the communities
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completely terrorised. Armed groups (unions and Colombian guerrilla
dissidents) are operating in the area and not only protecting the min-
ers but also controlling all activity in the basin. This has created a very
tense environment, with threats to the personal and cultural integrity
of these peoples, environmental destruction, different types of illegal
activities and serious clashes between the communities and the min-
ing and armed groups. Despite the various public complaints that have
been made, Venezuelan government agencies have not been able to
bring this serious problem under control.

Another situation that is generally affecting the Pemdn people
in Bolivar state, and their extensive territory in the Gran Sabana, Alto
Paragua and lkabaru sector, relates to the fact that it has been com-
pletely taken over by illegal and legal mining activities. The problems
in the Pemon territory worsened considerably in 2020 due to the inter-
vention of external public and private agents, leading to serious clashes
between communities and military groups or external armed groups, in
disputes over the control of areas rich in minerals. These clashes have
led to several cases of Indigenous people being arrested, with the open-
ing of legal proceedings and the displacement of numerous Pemon
families to Brazil and Guyana. The serious problems experienced in the
area have led some affected communities to request precautionary
measures from the IACHR, which did in fact issue protective measures
for several communities in Gran Sabana. At the end of 2020, tensions
intensified due to the serious health conditions of some of the Pemdén
being held in various prisons around the country, including the death of
one of them who was in a critical condition.

Territorial rights

The territorial rights of Indigenous Peoples are set out in Article 119 of
the Constitution. This provision establishes that Indigenous Peoples
and their communities have original rights over their habitats and lands,
which must be demarcated in order to guarantee collective ownership.
It is important in this regard to assess the progress made in complying
with this constitutional duty to carry out the demarcation of Indigenous
territories.



PART 1- Region and country reports - Venezuela 487

Itis public knowledge that the national demarcation process start-
ed in 2001 and was in place until approximately 2015. By 2020, however,
more than five years had passed without any further demarcations of
Indigenous habitats and lands, not only failing to comply with the con-
stitutional duty to demarcate but also hindering the possibility of effec-
tively protecting Indigenous ancestral territories.

The suspension of all activities and processing of files submitted
by communities or peoples to the regional demarcation commissions
of each of the states with Indigenous population is noteworthy in this
regard. The files have been archived and there is no substantiation
of the technical requirements to move forward. The public agency in
charge of conducting the process, the Ministry of Indigenous Peoples,
normally argues that there is no budget to substantiate the files. And
yet everything indicates that the paralysis of the process is fundamen-
tally due to a lack of political will to carry out the effective delimitation
of Indigenous territories, in a context of growing state extractivism and
the imposition of different types of projects in Indigenous territorial
spaces.

Everything indicates that there was again no progress in carrying
out further demarcations or issuing titles in 2020, with approximately
85% of Indigenous territories still to be demarcated, even though the
Constitution itself establishes that the process should be completed
within two years. As Vladimir Aguilar, lecturer at the Universidad de los
Andes and researcher at the Wataniba Association, has pointed out:
"Faced with the res nullius of their territories, Venezuela's Indigenous
Peoples have had to appeal to their traditions, their own institutions,
uses and customs to confront the other non-indigenous law but, above
all, to contain the process of territorial fragmentation to which they are
being subjected.”*

Indigenous health

The Constitution recognises the right of Indigenous Peoples to com-
prehensive healthcare that takes into account their practices and cul-
tures, as well as their traditional medicine. 2020 was characterised by
evidence of serious deficiencies in the functioning of the public health
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system in Indigenous territories, as revealed by the need for preventive
care and assistance in the context of the COVID-19 pandemic. Similar-
ly, the general health condition of the Indigenous population has been
affected by a failure to implement adequate public policies and the
structural decline in the public health system, resulting in serious con-
sequences in terms of controlling endemic diseases and epidemics,
and specifically in terms of managing the COVID-19 pandemic, due to
deficiencies in the functioning of outpatient services and hospitals, a
lack of medicines and equipment, and no logistical support with which
to visit Indigenous territories.

During 2020, serious health problems continued in Indigenous
habitats and lands, linked to endemic diseases such as malaria, tuber-
culosis, hepatitis, gastrointestinal and respiratory diseases, as well as
epidemics of measles and, more specifically, COVID-19. In addition to
this, there has been an increase in morbidity and mortality in Indige-
nous territories due to these diseases, as a result of the growth in min-
ing activity that has taken place over the last five years. This problem
has arisen mainly in the Amazon region, which is home to approximate-
ly 30 different Indigenous Peoples. The direct relationship between in-
creased disease and the mobility of miners is noteworthy; for example,
malaria is high in municipalities on Indigenous lands where there is a
presence of illegal mining.

With regard to the pandemic, it is important to note that it spread
into Indigenous territories whose health systems were already charac-
terised by serious operational problems, no early warning system and
without any proposals for effective social distancing. The Ministry of
Health did prepare a guide containing a plan to address the COVID-19
pandemic among Indigenous Peoples and communities, including var-
ious policies to address the emergency and, for the first time, highlight-
ing specific measures for Indigenous Peoples in voluntary isolation or
initial contact. This was quite significant because, until that point, there
had been no express recognition by the Venezuelan state, hence the
particular importance of this guide. The plan states that:

The Venezuelan state has been taking a series of exceptional
measures to address the COVID-19 pandemic. Such meas-
ures have differentiated impacts on populations, especially
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groups in vulnerable situations, including Indigenous Peoples,
and could affect their lives and integrity but also the cultural
survival of these native peoples.®

The way the pandemic developed in Indigenous territories was specific
to each region of the country. In Amazonas state, in the south of the
country, the first cases arrived from Brazil via the Rio Negro but were
dealt with quite effectively by the health authorities, considerably slow-
ing down the spread of the disease in the area. In other regions, such as
Alto Ventuariin the Ye'kwana and Sanéma communities, however, there
was widespread transmission in August and September 2020, a situ-
ation that highlighted the deficiencies in the regional health system.
Regarding the Upper Orinoco and, specifically, the Yanomami popula-
tion, the information publicly available is that approximately 40 Indige-
nous individuals from this people were infected but they were held and
treated in the town of La Esmeralda to prevent them from entering the
Yanomami territory. In the south of Bolivar state, in the territory of the
Pemodn people, the first infections were reported in communities near
San Elena de Uairén, with an indeterminate number of cases but with
public information referring to a significant number of Indigenous infec-
tions. Although varying degrees of infection were reported in the Warao
population of the Orinoco Delta, there was evidence of numerous cas-
es in the area during 2020. The situation was the same in Zulia state
among the Wayuu Indigenous population and among the Yukpa and
Bari peoples of the Sierra de Perija.

In the general context of the pandemic, it is important to highlight
the efforts made by the ORPIA-Wataniba Observatory on COVID-19
formed in Amazonas by these two organisations, who created a multi-
ethnic work team composed of 20 Indigenous representatives from 10
different peoples, and the technical support provided by the Wataniba
Association, with the fundamental objective of informing the region’s
Indigenous communities of the most important aspects of the pan-
demic and keeping them updated on its development, promoting ad-
vocacy actions for the intervention of the public health authorities and
establishing early warning systems, especially in communities that are
difficult to access.

What is clear is that the sanitary conditions and the systematic
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presence of endemic diseases exacerbated the COVID-19 crisis in the
country in 2020, and those living near the border with Brazil and Co-
lombia, both countries that suffered seriously from the pandemic, were
disproportionately affected. According to the ORPIA-Wataniba Obser-
vatory bulletins, the Amazonian region of both countries was among
the areas with the highest number of cumulative infections and inci-
dence,® placing Indigenous Peoples at greater risk from the very start
of the pandemic. In the Venezuelan case, government policies regard-
ing COVID-19 were marked by clear failures in diagnosis, testing and a
lack of transparency in recording, making decentralised care aimed at
exercising the right to health difficult. The ORPIA-Wataniba Bulletin re-
corded a total of 4,868 infections in the three states of the Venezuelan
Amazon region (Amazonas, Bolivar and Delta Amacuro), 878 of which
were Indigenous. In addition, 38 Indigenous people died.

The Ye'kwana del Caura (Bolivar) “Kuyujani” Indigenous Organisa-
tion denounced the situation due to the deaths of 26 Indigenous people
from complications associated with malaria.? In addition, by contam-
inating the rivers, the extractive activities are affecting the nervous,
digestive, respiratory and immune systems of many inhabitants of
communities near the mines,” recording "high rates of diabetes, high
blood pressure and other chronic diseases”, thus exacerbating 2020's
health emergency, as reported by PAHO and the Zulia Human Rights
Commission (CODHEZ). Both organisations also reported chronic mal-
nutrition among Indigenous children, high maternal mortality rates, and
the presence of malaria and dengue fever.® It was also reported that
there were numerous communities in the states of Zulia, Delta Amacu-
ro, Monagas and Apure that lacked clean drinking water, sanitation and
intercultural care.”

Added to this was the dilapidated health infrastructure on Indig-
enous lands, as pointed out by the Venezuelan Episcopal Conference:
"Healthcare is precarious, the health clinics and health posts in In-
digenous communities do not have the minimum presence of health
workers or equipment to resolve basic medical situations”'? This was
reflected in the complaints made by the Indigenous Peoples of the
communities of Alto Caura and Erebato, in Sucre Municipality of Bolivar
State, claiming their right to health, fuel and urgent humanitarian aid
from the national government™ and a protest in Caracas on the part of
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300 members of the Yukpa people because of their health and housing
problems.™

Physical integrity

Due to the occupation of Indigenous territories by armed groups and
other actors, conflicts have arisen between Indigenous Peoples and
security forces, irregular groups and others. One example of this was
on the Caura River where there was a confrontation between irregular
groups and 15 members of the Ye'kwana, Sanéma and Wayuu peoples.’™
Another notable case was the torture of three Yukpa youths by police
officers from the Cuadrantes de Paz mission in Libertad de Machiques
parish, Zulia state. In addition, there was the supposed militarisation
of Guajira, Zulia state, in the Paraiguiapoa area, as a result of protests
over the lack of water, electricity and food, which resulted in the Na-
tional Guard firing pellets and tear gas in the early hours of the morning
in early October 2020, and again on the Caribbean trunk road and in
Guareroin April, resulting in several Wayuu Indigenous people wounded,
three more arrested, 17 raids without warrants and a good number of
ARU and Wayuu Indigenous people persecuted by state security forces,
their homes raided unlawfully.” Protests in the centre of Caracas fol-
lowing a mobilisation of Indigenous people from Zulia state due to the
security forces similarly resulted in five Yukpa injured for political and
social reasons.” In addition, two general caciques and more than 37
Indigenous leaders denounced the fact that dissident members of the
Colombian guerrilla group had taken control of Indigenous resources
and territory.” The presence of armed groups, ELN guerrillas and FARC
dissidents, and mining activity in the territories of the Uwotttja people,
were also denounced.?

Crossborder migrations

Cross-border migration continued during 2020, despite the pandem-
ic and lockdown measures. Venezuelan Indigenous people who most
commonly emigrate are those from the Venezuelan Amazon (Amazo-
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nas, Bolivar and Delta Amacuro states), especially the E'iepa people
and those who live in Zulia state, a situation that normally goes unno-
ticed in the context of the national crisis.

It has been stated in this regard that: “Much has been said about
the Venezuelan migration crisis and the increase in Venezuelan migrants
but, in contrast, little is known of the situation of Indigenous migrants -
most of them members of the Wayuu, Warao, Yukpa and Pemdn ethnic
groups.”? During 2020, the most representative groups of Indigenous
migrants were from the Warao people, since at least 6,000 migrated to
Brazil, Suriname and Guyana.?? Many of these Indigenous groups are
now living in refugee camps in northern Brazil and Colombia, in a critical
condition, as UNHCR points out: “Forced to leave Venezuela, the Wayuu,
Warao, Bari and Yukpa, among others, have difficulty accessing basic
services due to lack of documentation”.?®
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Kalaallit Nunaat (Greenland) has been a self-governing coun-
try within the Danish Realm since 1979. The population is 88%
Greenlandic Inuit with a total of 56,367 inhabitants (July 2020).
The maijority of Greenlandic Inuit refer to themselves as Kalaallit.

Ethnographically, they consist of three major groups: the
Kalaallit of West Greenland, who speak Kalaallisut; the Tunumi-
it of Tunu (East Greenland), who speak Tunumiit oraasiat (East
Greenlandic) and the Inughuit/Avanersuarmiut of the north. The
majority of the people of Greenland speak the Inuit language,
Kalaallisut, which is the official language, while the second lan-
guage of the country is Danish.

Greenland's diverse culture includes subsistence hunting,
commercial fisheries, tourism and emerging efforts to devel-
op the oil and mining industries. Approximately 50% of the na-
tional budget is financed by Denmark through a block grant. In
2009, Greenland entered into a new era with the inauguration
of its Act on Self-Government, which gave the country further
self-determination within the Kingdom of Denmark. Together
with the Danish Constitution, the Self-Government Act artic-
ulates Greenland’'s constitutional position in the Kingdom of
Denmark. The Self-Government Act recognises the Greenlan-
dic people as a people under international law with the right to
self-determination. Greenland has a public government and it
aims to establish a sustainable economy in order to achieve
greater independence.

Greenland's self-government consists of the Inatsisar-
tut (Parliament), which is the elected legislature, and the
Naalakkersuisut (Government), which is responsible for overall
public administration, thereby forming the executive branch.
The Inatsisartut has 31 elected members. The Government of
Greenland adopted the UNDRIP upon its ratification in 2007
and subsequent governments have committed to its imple-
mentation. Greenland and Denmark jointly prepare reports re-
garding good practice on implementation of Indigenous Peo-
ples' rights, as described in the UNDRIP and other international
human rights instruments. The Government of Greenland had
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a decisive influence over the Kingdom of Denmark'’s ratification
of ILO Convention 169 in 1996, as Greenland has prioritised ac-
tions to establish the Indigenous Peoples’ collective rights to
land and resources in their territories.

The history of removing Greenlandic children from
their families: finally an apology

n 8 December 2020, the Prime Minister of Denmark, Mette
Frederiksen, gave an official apology to 22 Greenlanders who,
as children in 1951, were removed from their families and sent
to Denmark in a social experiment aimed at educating them in Den-
mark and then sending them back to Greenland to become the lead-
ers of their country.?2 This was an apology that many had long waited
for and one that former Prime Ministers had, in their inaction, refused
to give. The removal of these children had devastating effects on them
throughout their lives. Today, only six of the 22 people are still alive and
able to receive the apology. The historical report, published by the Dan-
ish government and the Government of Greenland, shows the human
consequences in the form of alcohol and other substance abuse, men-
tal disorders, hospitalisation, homelessness and suicide attempts that
are recurrent among half of the reports received on these children and
their relatives.®
Member of Danish Parliament Aaja Chemnitz Larsen (Inuit Ataga-
tigiit party) suggested in the Danish Broadcast news magazine Dead-
line* that the Greenlandic government should also apologise for its
involvement in the decision to remove the children, given the devastat-
ing futures many of them had in their adulthood. Aaja Chemnitz also
stressed the importance of focusing on adoption practices more gener-
ally since the experiment in 1951, and the need for researchers and pol-
iticians of both countries to continue to investigate the severe impacts
and consequences of these practices for hundreds of other children
adopted from Greenland to Denmark.
Some of the children were taken from impoverished families with a
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large number of children and some were orphans but many adoptions
were made anonymously and just after birth. There are testimonies from
social workers in Greenland at the time who witnessed mothers signing
Danish adoption papers. They were apparently not well-informed re-
garding the legal terms and, even years after they had given up their
child, fully expected them to be coming back home again.® Adoption
practices in Greenland are different, as is the cultural custom regarding
what adoption involves for the child and the whole family. Before 1950
it was widespread social practice that a child could be brought up in a
household other than their parents’ and this was an important part of
strengthening family ties, creating and maintaining an extended net-
work of generations with openness and respect.®

Several articles on the legal basis of adoptions from Greenland
from the 1960s on were published throughout the year by the Danish
newspaper Information, criticising the questionable legal basis for
agreement on which many of the adoptions rested. Politicians and
researchers from both Greenland and Denmark are recommending a
thorough investigation into the adoption practices.”

Decolonisation discourse and events in 2020

The historical relationship between Greenland and Denmark is a com-
plex one and 2021 is a special year. Three hundred years have passed
since the Norwegian-Danish priest Hans Egede arrived in West Green-
land (Kalaallit Nunaat, previously known as Inuit Nunaat = the country
of the Inuit/People) in 1721. Godthab (today called Nuuk, the capital of
Kalaallit Nunaat) was established in 1728. The discourse on decolonisa-
tion was sparked when, on the night of 21 June 2020, the National Day
of Greenland, the statue of Hans Egede in Nuuk was graffiti-tagged with
the word “Decolonisation”. Many statues around the world had been
falling around that time in a movement against colonisation and preju-
dice.® As a result, a vivid debate ensued among Greenlanders discuss-
ing what the Hans Egede statue meant for people in Greenland, and
whether the historical and contemporary relationship with Denmark
should be broken off after 300 years of colonisation history, for better
or worse.
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Another part of the decolonisation process is acknowledging
pre-colonial traditions such as the celebration of the winter solstice, in
Greenlandic called Ullukinneq.

The shortest day of the year is an important day and our ancestors
had several customs, including producing new kamiks, clothing and
hunting equipment, drum dancing and storytelling. The stars (aassuu-
tit) are central to Ullukinneg; the story about them tells how they drive
the sinking sun and send it upwards so the light can return. A story of
brighter days and an allegory of renewal. These customs started to fade
when Christianity took over.” Minister of Education, Culture and Church,
Katti Frederiksen, welcomed last year’s revival of Indigenous cultural
customs and activities in the municipalities and culture houses, saying:
"Ullukineq is an important part of Greenlandic identity”.

ICC's 40-year anniversary

COVID-19 restrictions affected several events and anniversaries
throughout the year, such as the Inuit Circumpolar Council’s (ICC) 40-
year celebrations, which had to be held online on Facebook. The Inuit
Circumpolar Council is a multinational non-governmental Indigenous
Peoples' organisation representing the 180,000 Inuit, Yupik and Chuk-
chi peoples living in Alaska, Canada, Greenland and Chukotka. The
President of ICC Greenland, Hjalmar Dahl, highlighted the fact that one
of the most important outcomes of the organisation’s work for Indig-
enous Peoples was the adoption of the United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP) in September 2007. In terms
of future ICC leadership, Dahl focused on the importance of involving
Greenland's young people.”® He expressed concern at the financial de-
velopments this year, since the Government of Greenland was cutting
the budget for the ICC, with even further cuts expected in 2021."

Speaking of carrying the torch onwards, ICC’s office manager
Tukumminnguaq Olsen, a young human rights activist and Inughuit
(the northernmost group of Greenlandic Inuit), was appointed by UN
Secretary General Antdnio Guterres as new Board of Trustee member
for the UN Voluntary fund for Indigenous Peoples.” Tukumminnguaq
Olsen will be representing the Arctic Region from January 2021to De-
cember 2023.%



PART 1 - Region and country reports — Kalaallit Nunaat (Greenland) 501

The UN Special Rapporteur’s planned country visit
to Greenland

United Nations Special Rapporteur on the Rights of Indigenous Peoples
Ms Victoria Tauli-Corpuz,™ an Indigenous leader from the Kankana-ey
Igorot people of the Cordillera Region in the Philippines, visited Den-
mark from 9 to 19 March 2020, just before the COVID19-lockdown on 18
March. Ms Tauli-Corpuz planned to travel to Greenland afterwards for a
special procedure country visit’ but this was postponed due to COV-
ID-19." However, she was able to meet with young students and several
associations for Greenlanders in Denmark on the night before Denmark
was shut down. The participants presented her with their daily challeng-
es and struggles as Greenlanders in Denmark, including discrimination
and a lack of recognition of the colonial history between Denmark and
Greenland. Other topics that were raised were the misrepresentation of:

the Greenlandic people in Danish education materials and
the lack of responsiveness in the Danish education system to
Greenlanders who come to Denmark to study. All these chal-
lenges, apart from the effects already mentioned, have also
had a detrimental effect on the mental health of Greenlanders
both in Greenland and Denmark.”

Ms Tauli-Corpuz stressed the need “to look at the past to have a better
future; claiming history — the right history — not the one written by the
colonisers. That is crucial. This is what the struggle is all about: knowing
your history; making the state address all of these injustices.”

She further stated that: “Denmark is doing a lot for Indigenous
Peoples around the world; they should do more here in Denmark.” She
also noted that Indigenous Peoples, including Greenlanders in Den-
mark, need to talk more about pride of their own culture, identity and
history — and that Greenlanders have the right to the recognition [...] of
negative effects of colonisation. That is part of the rights laid out [...] in
the UNDRIP, which is supported by both Denmark and Greenland.™

Greenland and COVID-19 in 2020
The story of COVID-19 in Greenland is quite different from in other parts

of the world, as Greenland has been spared many of the challenges,
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partly due to its relative geographical isolation. There are two ways of
entering Greenland: by air or by sea. Greenland has two regular flight
routes: one is to Denmark and the other to Iceland. This is an advantage
for the largest island in the world in that things are relatively easy to
monitor. Cities, towns and settlements are far from each other, and the
only way to access them is by plane, helicopter or boat. Greenland im-
posed some restrictions but they were short and relatively few.

The Government of Greenland was effective in ensuring the safety
of Greenlanders. Restrictions were placed on how many people could
gather in specific locations. The restrictions in Greenland were, how-
ever, far less in number than in many other places around the world.
There were no curfews. People travelling from overseas to Greenland
were required to go into quarantine. Greenland’s Prime Minister Kim
Kielsen announced in a press conference in March that school grades
1-10 were closing for 14 days and commercial flights, both domestic
and international, would cease to operate on 23 March, also for 14
days.” Kielsen stated that the country would gradually open up after
that. With regard to the country’'s economy, the tourism sector was
particularly hard hit and the government therefore provided subsidies
to the affected businesses.?°

Articles and news in the national media and radio were informa-
tive and not intended to create attention-grabbing headlines that could
cause panic in the country. People seemed mindful of the quantities of
goods in the stores. This was particularly important for a country that pri-
marily imports its goods. There was honesty and solidarity in Greenland.”

As of 8 January 2021, there had been 29 confirmed cases of the
coronavirus in Greenland, of which 28 had recovered and thus a remarka-
ble 0 deaths. There have been 16,170 COVID-19 tests conducted in Green-
land.?? This is a high number of tests for a population of less than 60,000.

On one of the last days of 2020, 29 December, 975 COVID-19 vac-
cines arrived in Greenland.?®

Domestic violence escalates during the
coronavirus crisis

The consequences of the coronavirus lockdown in 2020 were more
concerning for vulnerable children and youth in Greenland. It is known
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that more women contacted crisis centres due to domestic violence
and abuse during the lockdown in the spring,?* which inevitably affect-
ed the children in the families in question. Greenland'’s Minister of Social
Affairs, Family and Justice, Martha Abelsen, encouraged children with
concerns related to the coronavirus crisis or any other issues to contact
the social authorities via a direct hotline. Further help for families was
also offered on the national medical office website and the government
provided additional funds for the healthcare system.

The optimistic hope for the year to come rests on expectations for
the Danish vaccination strategy, which also covers Greenland, and for
the lives of Inuit living in both Greenland and Denmark. Once the vac-
cines are rolled out, many anticipate fewer restrictions worldwide and
an opening up of international travel. This will open Greenland up once
more for tourism, business-related activities and family visits between
Greenland, Denmark and the rest of the world.
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Sapmi is the Sdmi people’s own name for their traditional ter-
ritory. The Sami people are the Indigenous people of the north-
ern part of the Scandinavian Peninsula and large parts of the
Kola Peninsula and they live in Sweden, Norway, Finland and
Russia. There is no reliable information on the population of the
Sami people; they are, however, estimated to number between
50,000-100,000.

Around 20,000 live in Sweden, which is approximately
0.22% of Sweden'’s total population of around nine million. The
north-western part of the Swedish territory is the Sdmi people’s
traditional territory. The SAmi reindeer herders, small farmers,
hunters, gatherers and fishers traditionally use these lands.
Around 50-65,000 live in Norway, between 1.06% and 1.38%
of the total Norwegian population of approximately 4.7 mil-
lion. Around 8,000 live in Finland, which is approximately 0.16%
of the total Finnish population of around five million. Around
2,000 live in Russia, which is a very small proportion of the total
population of Russia.

Politically, the SAmi people are represented by three Sami
parliaments, one in Sweden, one in Norway and one in Finland,
while on the Russian side they are organized into non-govern-
mental organizations (NGOs). In 2000, the three Sami parlia-
ments established a joint council of representatives called the
Sami Parliamentary Council. The Sdmi Parliamentary Council
is not to be confused with the Sdmi Council, which is a cen-
tral Sdmi NGO representing large national Sdmi associations
(NGOs) in all four countries. There are also other important
Sami institutions, both regional and local, inter alia, the Sami
University of Applied Sciences, which is a research and high-
er education institution dedicated to the Sdmi society’s needs
and where the Sdmi language is mainly used throughout the
academic system. Sweden, Norway and Finland voted in favour
of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) in September 2007, while Russia abstained.
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COVID-19 impacts on the Sami people’

he Indigenous Sami people’s history has been shaped by the im-

pact of pandemics over the centuries. There are still some Sadmi el-

ders who have survived earlier pandemics and who have been able
to share their experiences with younger generations in Sdmi society.

Increased State security measures in Finland, Norway and Sweden
imposed during the emergency situation caused challenges for Sdmi
and their communities, and particularly Sami families divided by na-
tional borders. Family and social relations have been strongly disrupted,
and this has affected family life, Sdmi children and elders in particu-
lar. Family members have mobilized and organized provisions of food
and medicines to elders and family members who have self-isolated.
Sami organizations and institutions have been sharing strategies with
each other across the borders, making sure that travelling to the most
vulnerable communities was limited to necessary transport of goods,
medicine and food.

Both as a consequence of the pandemic and lockdowns, as well
as of the crisis caused by deep snow and ice covering grazing lands,
reindeer have been prevented from obtaining sufficient food by natu-
ral grazing. The crisis persisted the whole winter, and a large number
of animals would have died of starvation if the Government of Norway
had not paid for crisis measures such as procurement and transport
of supplemental feed.? The reindeer meat market, consisting of a small
number of reindeer meat buyers and slaughterhouses, was limited due
to export/import restrictions.

Another disruption was reported in reindeer herding areas due to
the high number of domestic tourists in the mountains, as they disturb
herds. With foreign tourists absent, there has been an increasing trend
in “homesteading”- tourism. Reindeer industry organizations in Swe-
den have reported that it is very difficult to detect these disturbances
in economic terms, but they have requested assessments of the eco-
nomic impacts of this homesteading tourism on Sami homeland areas.

Sami community leaders expressed a clear aim to align with na-
tional and global health directives, putting a wide range of emergency
measures into effect that have affected both the social and family lives,
livelihoods, political processes and economy of Sami traditional and
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cultural industries. Lockdowns, quarantine and other isolation meas-
ures imposed as a response to the pandemic have caused additional
hardships for the Sdmi people’s access to basic economic, cultural and
social rights. At the same time, however, reports from the Sami areas
alsoindicate that the lockdown has been a positive opportunity for Sdmi
to reconnect with their traditional lands and to practice Sdmi culture.

COVID-19 has amplified issues both of preparedness and vulner-
ability in Sdmi communities. Statements from Sami representatives
at the regional dialogue of the UN Expert Mechanism on the Rights of
Indigenous Issues (EMRIP) stressed the fact that, according to Article
36 of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP),
Indigenous Peoples, in particular those who are divided across interna-
tional borders, have the right to maintain and develop contacts, rela-
tions and cooperation, including activities for spiritual, cultural, political,
economic and social purposes, with their own members as well as other
peoples across borders.® The Sdmi Parliament of Norway informed EM-
RIP that border traffic had been restricted since March 2020 and that
national emergency measures and restrictions had had a significant
impact on Sdmi society. As freedom of movement is a crucial factor for
Sami industries and their profitability, closed borders have challenged
the availability of social and health care services in Sd&mi homeland ar-
eas, as well as cross-border Sdmi education. S&dmi representatives also
reminded states of the SAmi people’s right to self-determination and
the right to participate in decision-making in matters concerning the
Sami, and that these rights should not be impaired even in extraordi-
nary circumstances.

Lack of data and information in Sami languages

The lack of disaggregated data on Sdmi people has long been one of the
main challenges when monitoring the implementation of Sdmi human
rights. In its submission to the first report of the UN Special Rapporteur
on the rights of indigenous peoples, Francisco Cali Tzay, to the General
Assembly, on the impact of COVID-19 on the rights of Indigenous Peo-
ples, the Sd&mi Parliament in Sweden pointed out that there was no dis-
aggregated data on the SAmi and COVID-19 health impacts available
within the Swedish part of S4pmi.“ This is very much the case also in
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Finland and Norway. Moreover, the S&dmi Parliament argues that since
there is no official statistical data on Sdmi health, wellbeing, economic
development etc., it is challenging to present a comprehensive picture
of rights recognition, discrimination, livelihoods etc.

Public information on the pandemic and emergency measures
have generally been provided in the majority languages of Finland, Nor-
way and Sweden but there are also some leaflets, posters and informa-
tion online in Sdmilanguages.® The S&mi Parliaments in Finland, Norway
and Sweden have compiled information about COVID-19 on their web-
sites, and other Sami institutions have also translated relevant informa-
tion about national measures for their Sdmi speaking staff.¢ The Nordic
governments responsible for providing information about the emergen-
cy measures failed to provide timely and adequate information in Sdmi
languages although several UN bodies, including the UN Educational,
Scientific and Cultural Organization (UNESCO), did highlight the impor-
tance of information in appropriate languages, and of involving people
from within Indigenous communities to help conceptualize prevention
and care strategies. UNESCO recognizes that emergency responses are
enhanced where there are efficient mechanisms for dialogue between
Indigenous Peoples and national authorities to implement culturally ap-
propriate responses to current and future impacts of the pandemic.”

None of the Nordic countries established specific spaces for par-
ticipation and dialogue to address the current emergency and its im-
pact on Sd&mi communities. SAmi representatives argued that insuffi-
cient information in Indigenous Sdmi languages was causing a serious
risk to health.

Sami Truth and Reconciliation Commissions

There is still some progress in matters relating to reconciliation and
public investigations into the effects of colonial policies, discrimination
and oppression of the Sdmi people in Finland, Norway and Sweden. In
December 2019, the Sami Parliament in Finland proposed the establish-
ment of a S&dmi Truth and Reconciliation Commission in Finland (TRC).

In May 2020, the S&dmi Parliament and the Siida Assembly of the
Skolt Sdmi in Finland consulted SAmi organizations and communities
in Finland and received 16 proposals for expert candidates for the TRC.
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In December 2020, the S&dmi Parliament decided to propose, Heikki
Hyvéarinen and Miina Seurajarvi for the position of commissioner on the
TRC, while the Siida Assembly of the East Sami in Finland proposed Irja
Jefremoff.2 The Finnish state will appoint two commissioners after con-
sultation with the Sdmi Parliament, before then establishing the TRC.
The process of establishing a Sd&mi TRC in Finland has been delayed
due to COVID-19 and obstacles created by public health directives in
response to the pandemic. Further, it takes time to secure culturally ap-
propriate psychosocial support services to accompany those partici-
pating in the work of the commission.?

The Sami in Finland have used the TRCs in Canada and several
countries in South America as models during TRC preparation in Fin-
land. Two of the commissioners who served on Canada’s TRC, Marie
Wilson and Wilton Littlechild, as well as Peruvian sociologist Eduardo
Gonzdlez, have all been involved in advising the S&mi in Finland.™

There are also preparations for establishing a Sd&mi TRC in Sweden,
and the Sami Parliament in Sweden, like their sister institution in Fin-
land, has also emphasized the importance of obtaining the free, prior
and informed consent of their own Sdmi people before taking any de-
cision and embarking on negotiations with the government. COVID-19
has affected the process as the planned community meetings had to
be downscaled, allowing for a smaller number of Sdmi representatives
to participate in physical meetings. A steering group with seven mem-
bers and a reference group with participants from Sdmi organizations
should ensure broad participation from Sami civil society, individuals
and interest groups.”

In December 2020, the Sdmi Parliament in Sweden sent out a let-
ter to all S&mi registered on the parliament’s electoral roll asking for
their views on the establishment of the TRC.? The Sdmi Parliament’s
preparations and consultations with Sdmi communities and organiza-
tions should be complete by March 2021, and are being funded by the
Swedish Ministry of Culture.™

As reported in The Indigenous World 2020, there is already a TRC
in Norway with a mandate that includes the Indigenous Sami, Kven mi-
nority, Forest Finns and Norwegian Finns minority." The Norwegian TRC
should also take into consideration the parallel processes in Finland
and Sweden but this may prove difficult given that the processes in Fin-
land and Sweden are delayed, mainly due to COVID-19.
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Industrialization on Indigenous Sami territories

The Sdmi homeland territories are facing many challenges due to in-
dustrialization. The extensive development of the wind power industry
on lands used by Sdmi reindeer herders and on sites sacred to the Sdmi
is causing many conflicts between the S&dmi and the private sector.
Many Sdmi see windfarms as a threat to their ancient cultural practices,
as turbines of up to 200 metres tall can stretch for kilometres and are
often built in areas used for reindeer herding. Studies and Indigenous
local knowledge show that reindeer prefer to avoid areas with wind tur-
bines. Establishing sites for the wind industry also requires the building
of roads and other infrastructure, often in areas with little or no existing
infrastructure.

There are numerous cases of the development of the wind power
industry in Sdmi areas without the free, prior and informed consent of
Sami rights holders (read more in The Indigenous World 2020).”® Wind
power projects have often been supported by local municipalities
through one-off contributions of property taxes, income taxes, promis-
es of employment for local people, land rental payments, sponsorship
funds and more.

@yfjellet windfarm and Davvi windfarm in Norway are two of the
projects being strongly opposed by the SAmi as they disturb migra-
tion routes. In September 2020, reindeer herders from Jillen-Njaarke in
Nordland lost their case against the @yfjellet wind park when the court
ruled against the reindeer herders and upheld the original licence. @y-
fiellet wind park is being built by the Swedish-German company Elous
Wind. They have a licence to construct 72 wind turbines in this area.
The Sami reindeer herders claimed that the establishment of @yfjellet
wind park was violating the Reindeer Husbandry Act of 2007 and would
obstruct the use of the legally-protected traditional migration routes of
the reindeer. They argued that the project was disrupting the Sdmi com-
munity’s sustainable way of living, which protects their land.

As a consequence of the loss of grazing land, the Sdmi fear that
the state authorities will require herd reductions. According to reports
from Protect Sdpmi, a certain amount of land has to be calculated for a
certain amount of reindeer.” This would mean that one or several tradi-
tional Sami reindeer herders will no longer have a sufficient economic
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basis for their livelihood.” The reindeer herders in Jillen-Njaarke have
taken their case to the court of appeal as they have not managed to
reach an agreement with Eolus Wind on measures to secure the rights
of the Sdmi.”®

The Davvi Wind Park owned by Grenselandet AS is planning to es-
tablish a wind power site in Laksefjordvidda, one of the largest wilder-
ness areas in Norway. This Arctic environment is undisturbed by indus-
try and buildings. The wind farm is planned to consist of 100-267 wind
turbines with a total installed capacity of up to 800 MW. The industrial
site covers an area of approx. 78 km?. The Finnish mega energy corpora-
tion Stlis listed as one of the owners of Grenselandet AS, together with
Vindkraft Nord and Ny Energi. This area is very important for the Sdmi
Indigenous people. The sacred mountain Rasttigdisa is located near the
area planned for the wind farm, which includes areas important for the
reindeer as a refuge from troublesome insects. Reindeer herding in this
area of Troms and Finnmark county is already under severe pressure
from a number of development projects.

One of the largest Norwegian environmental organizations,
Naturvernforbundet, is also strongly opposed to this project, referring
to the severe harm it will cause the S&mi reindeer herding livelihood.”
In spite of claims from the S&mi Parliament and environmental organ-
izations, when amending the decision-making processes for licences
for new wind power projects in Norway, the Norwegian Parliament did
not include any proposals for the enhanced participation of the Sami
Parliament or Sami rights holders in these kind of processes.?®

The Girjas landmark decision

On 23 January 2020, a historic verdict was passed down by the Swedish
Supreme Court in the Girjas case (Case No.: T 853-18) (for background
see The Indigenous World 2020).%" 2> The Girjas Sami District (Cearru/
sameby - the Girjas Sami reindeer herding community), located in Gall-
ivare, northern Sweden, won their case against the Swedish state on
the rights to manage hunting and fishing within the areas traditionally
used and occupied by Girjas Sdmi Village.?®

The ruling by the Supreme Court of Sweden has put an end to a
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more than 10-year dispute between Girjas Sdmi District and the Swed-
ish state.?* In its ruling, the Supreme Court concludes that: Girjas Sami
District may grant small-game and fishing rights in the area without the
consent of the state and that the state is not permitted to grant such
rights. The Court was unanimous in this verdict. The Supreme Court did
not examine the issue of ownership rights to Girjas district land, as Gir-
jas Sami District did not make a claim for ownership of the land.

The Swedish state claimed that, as the landowner, it was the state
alone that should retain hunting and fishing rights in Girjas district, in-
cluding the right to grant hunting and fishing rights to others. The Su-
preme Court ruled that the Girjas community retained the sole right to
manage the rights to hunting and fishing in this area based on posses-
sion since time immemorial, including the right to lease these rights to
others. Girjas Sami District conducts reindeer husbandry, including in a
very large area above the cultivation line in Norrbotten County, northern
Sweden. As a consequence of this, the state does not retain hunting
and fishing rights in these areas that would normally pertain to owner-
ship of the land and watercourses. Pursuant to the Swedish Reindeer
Husbandry Act (SFS 1971:437), members of a Sdmi district/village have
the right to hunt and fish in their own district. The Act also contains pro-
visions stating that neither the Sami district nor its members are per-
mitted to grant hunting and fishing rights to others; rather, as a rule it is
the county administrative board that grants such rights. This regulation
has remained largely unchanged since the first Reindeer Grazing Act in
Sweden of 1886.

What also makes the Girjas case so interesting from a pan-Sami
and international perspective is the way the Supreme Court of Sweden
refers to ILO Convention No. 169 on the rights of Indigenous Peoples, de-
spite the fact that Sweden has not ratified this convention. By referring
to ILO 169, the Girjas case will also be of great legal value for Norwegian
courts, as Norway is a signatory to ILO 169. As scholars have said, the
Girjas judgement is indeed a landmark decision as it develops a deeper
understanding of what Sami rights are, not only according to Swedish
law but also across our Nordic legal community.?® As there are a great
number of Sdmi cases in the courts in Norway, many Sami reindeer
communities are following the development of Sdmi law in Sweden
with greatinterest. Experts on Sdmi and Swedish law have analyzed the
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case, and concluded inter alia that:

this case signifies a considerable development in the area
of Sdmi law. In its decision, the Supreme Court made some
adjustments to the age-old doctrine of immemorial prescrip-
tion and provided insights into how historic evidence should
be evaluated when the claimant is an Indigenous people. A
common motivator for these adjustments is an enhanced
awareness of international standards protecting Indigenous
peoples and minorities.?

As a consequence of the Girjas judgement, the Government of Sweden
has decided to consider possible changes to the 1971 Reindeer Hus-
bandry Act of Sweden in order to adapt the legislation to the current
situation in Sweden.?”

During the 10-year trial, but increasingly since the historic win in
the Supreme Court, the Girjas Sd&mi community and also Sdmi reindeer
herders more generally in northern Sweden have received death threats,
been exposed to hate speech, violence and there have also been reports
of several incidents in which reindeer have been tormented or killed.?®
Sami language road signs have been removed and property belonging
to the S&dmi reindeer herding community in Girjas and other Sdmi rein-
deer communities has been damaged. The Swedish police received a
number of complaints of death threats and hate speech immediately
following the verdict.?? For the Indigenous Sami reindeer herders, this
is clearly an act of hatred and violence, hatred which unfortunately was
present long before the start of the Girjas case.*°
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Israel's Arab Bedouin citizens are indigenous to the Negev
(Nagab, in Arabic) desert, where they have lived for centuries as
a semi-nomadic people, long before the establishment of the
State of Israel in 1948. Members of the Bedouin community are
an integral part of the Arab Palestinian minority, as well as citi-
zens of the State of Israel. Combining herding with agriculture,
they are settled in villages linked by kinship (tribes) systems,
and this has largely determined land ownership. Prior to 1948,
some 65-100,000 Bedouin lived in the Nagab. After 1948, most
were expelled or fled to Gaza, Egypt, the West Bank and Jordan,
with only approx. 11,000 remaining in the area.

During the early 1950s and until 1966, Israel concentrated
the Bedouin into a restricted area, known by the name of “al-Si-
yaj", under military administration, representing only around 10%
of their original ancestral land. During this period, entire villages
were displaced from their locations in the western and northern
Nagab and their people were transferred to the Siyaj area.

Today, some 258,500 Bedouin citizens of Israel live in the
Nagab, in three types of location: government-planned town-
ships, recognised villages, and villages that Israel refuses to
recognise (unrecognised villages).? There are 35 unrecognised
Bedouin villages in the Nagab that Israel refers to either as the
“dispersion” or as “illegal villages", calling their inhabitants
“trespassers” on state land and “criminals”.®

Most of the Bedouin population lost their land when Israel
declared it as Mawat (“dead"”, uncultivated agricultural lands)
and reclaimed it as state land.* The land that belonged to those
Bedouin who became refugees, as well as much of the land
owned by the Bedouin who remained in Israel, was appropriated
and nationalized by way of a number of laws, including the Ab-
sentee Property Law (1950)° and the Land Acquisition Act (1953).6

There was no exception made for the Nagab Bedouin, who
were forcibly evicted from their ancestral lands by the very
same Israeli government that went on to become the “rightful”
guardian of those homesteads. The Planning and Building Law
enacted in 1965 led to the classification of most of the Siyaj
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area as agricultural land. From the moment the law came into
effect, every house built in this area was defined as illegal and
all the houses and structures already standing in the area were
retroactively declared illegal.”

Since the beginning of the 1970s, Israel has been conduct-
ing an ongoing non-consensual and non-participatory urbani-
sation process. As a result, according to the CBS (Central Bu-
reau of Statistics), more than 72% of the Bedouin population in
the Nagab today reside in recognised townships and villages
that are characterised by poverty, deprivation, high unemploy-
ment, crime and social tension, as well as inadequate provision
of state services.® In addition to the seven townships, the state
recognised 11 Bedouin villages from 1999 onwards,’ hailing their
recognition as a fundamental shift in government policy, which
had previously focused exclusively on forced urbanisation.
Two decades later, however, there is no significant difference
between these villages and the unrecognised villages. The res-
idents of most recognised villages continue to be denied ac-
cess to basic services and are under constant threat of house
demolitions.”® The remaining 28% of the Bedouin population
(around 90,000 people) live in unrecognised villages" that do
not appear on any official map and most of which contain no
health or educational facilities or basic infrastructure. Their
residents have no formal local government bodies and are rep-
resented only in the Regional Council for the Unrecognised Vil-
lages (RCUV), an informal community body.

Mechanisms of forced displacement during the
COVID-19 crisis

n 2020, Israel continued to promote its policy of dispossession through

its national “development” projects. These include:

» the expansion of Ramat Beka Special Industrial Zone, resulting
in severe construction restrictions that will lead to the forcible
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transfer of around 1,200 families and result in health risks to the
remaining Bedouin residents;"

»  the extension of Road 6, expected to result in the demolition of
around 600 Bedouin structures across at least nine unrecog-
nised villages;®™

« the establishment of a phosphate mine in Sdeh-Barir (which is
expected to result in the demolition of more than 1,995 build-
ings and endanger the health of approximately 11,000 Bedouin
residents) is currently on hold with a conditional order of two
years; the state needs to explain why health implications and
effects have not been taken into consideration. If that order
were to become permanent, then its construction could be
prevented. A hearing in the Supreme Court is scheduled for 23
February 2021 to review the status of the order; ™

* the creation of two new railway lines planned to cut through
several Bedouin villages —including the two Bedouin townships
of Ksifih and ‘Ar‘arah an-Nagab, as well as several unrecog-
nised villages, including az-Za‘arlrah, al-Fur‘ah, al-Bhirah, al-
Gatama, al-Gazzah and Rakhamah, that will be cut in half -
causing significant upheaval and land seizures.”

Israel's use of demolitions as a mechanism for the forced displacement
of the Bedouin population in the Negev/Nagab has continued despite
the pandemic, violating the right to adequate housing recognised in
the Universal Declaration of Human Rights in 1948 and in the ICESCR
in 1966.” Tens of thousands of Bedouins in the Negev/Nagab currently
live in homes that are subject to demolition orders due to the lack of
approved building schemes for their villages, both recognised and un-
recognised. In the case of the dozens of Bedouin villages in the Negev/
Nagab that are unrecognised, they remain without approved building
schemes, and without the possibility of applying for or receiving build-
ing permits, for as long as the Israeli government continues to define
them as illegal villages.

Since March 2020, and in spite of the state of emergency and the
government's instruction to stay at home,™ the authorities continued to
distribute demolition orders and plough up hundreds of acres of fields
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in over a dozen Bedouin villages, both recognised and unrecognised by
the state. This illustrates the continuation of the policies implemented
in 2019, with a large investment of resources in enforcement, and which
led to the demolition of some 2,241 structures during that year.”

In response to the request of civil society organisations?® and a
Bedouin Member of the Knesset, Mr. Saeed Al- Kharumi, the Ministry
of Justice undertook to halt the demolition of residential structures in
the Nagab, reduce administrative demolition orders and minimise di-
rect contact between the National Unit for Enforcing Planning and Con-
struction Laws and the population during the COVID-19 crisis.

Between March and December 2020, NCF continued to monitor
the situation, documenting over 85 incidents in which the enforcement
authorities continued to distribute demolition warrants and execute
demolitions, as well as interrogate livestock farmers and issue fines to
herders, mainly for the purpose of harassment.? This and more — res-
idents of the villages informed NCF that many inspectors and police
officers were patrolling the villages and interacting with the population
without taking any of the precautions required to prevent people from
spreading the virus. As noted above, these enforcement measures,
which are effective in driving the populace to destroy their own proper-
ty, can and do cause extreme duress, especially during a pandemic.??

The rising trend in demolitions

Although data has not yet been released for the demolitions inflicted on
Bedouin communities in 2020, the harmful rising trend has continued
since 2019, even during the COVID-19 crisis.

There was a slight decrease in the number of building demolitions
in 2019, 3.65% fewer than in 2018 (from 2,326 to 2,241), of which 30%
(655) were being used as dwellings. The trend in demolitions performed
by the owners of the structures (hereinafter “Self-demolitions”) contin-
ued, amounting to 88% of all structures demolished.?® Another signif-
icant figure is the 146% increase in the number of demolitions under-
taken by the owners of structures before any demolition order has been
issued — 736 structures in 2019 (33% of all demolitions) compared to



PART 1- Region and country reports - Israel 525

299 structures in 2018.2* These numbers reflect the individual decisions
made by the Arab Bedouin residents to demolish their own residential
homes to prevent the replication of former traumatic experiences that
involved the violent presence of the police and law enforcement officers.

This rising trend must also be seen in the context of legislative
measures determined by the 2017 Kaminitz Law designed to increase
the enforcement and penalisation of offences under Israeli planning
law.?> This was also accompanied by the adoption of new regulations (in
June 2018) that increased the fines for violations of the Planning and
Building Law, as well as removing judicial oversight from the process.?®
These have increased the pressure on the Arab Bedouin residents to de-
molish their own structures because of the threat of receiving high fines.

Through judicial orders, heavy administrative fines, the constant
presence of supervisors and police officers in the field, and the use of
drones the enforcement bodies have contributed to increasing the el-
ement of intimidation and threat to Bedouin residents in order to bring
them to “agreements” with the Authority for Development and Settle-
ment of Bedouin in the Negev (hereinafter “Bedouin Authority”) against
their will. These mechanisms are ordained by the Bedouin Authority’s
priorities and serve “as an incentive... to reach evacuation agreements
with the residents."?”

The State of Israel is using all means at its disposal to concentrate
the Bedouin community in large, crowded townships and against the
wishes of most members of the community, rather than negotiating
fairly to resolve the issue of Bedouin land ownership and settlement. In
practice, there is no obstacle to reaching a solution agreed upon by all,
one that respects the wishes of the Bedouin population and the aspira-
tions of the state. Dispossession and a policy of aggressive and violent
negotiation, including the use of enforcement tools and demolition of
homes, will not lead to such a solution. The use of demolitions in the
Bedouin communities of the Nagab has devastating consequences,
including the disintegration of the community’s social structure and a
decline in levels of authority, together with feelings of fear and distrust
of the state and the authorities acting on its behalf.
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Insufficient basic services and emergency
response during the pandemic

Arab Bedouin students from the Nagab were harshly affected by the
pandemic since the government’s decision to switch to remote learning
was not accompanied by the required infrastructure needed to contin-
ue with online lessons.?® The Bedouin population has little access to the
Internet, and there are difficulties in connecting due to lack of electric-
ity and wireless connection - this is the case in most Bedouin villages
and townships.

The proportion of households connected to the Internet in Bedouin
localities is only 34%2%? and, in the unrecognised villages, where there is
no basic infrastructure for an Internet connection, they are forced to rely
on the mobile network. This is also not a real solution, however, since
there is no mobile reception at all in many unrecognised villages, while
reception in the rest is only partial. The residents are thus not able to
connect and most of them lack computers and devices with Internet
access. In many communities, access to television or mobile services is
also limited. As a result of the crisis, many services and much informa-
tion was provided online — however, the lack of basic services prevented
them from accessing this valuable information, receiving their benefits
and allowances, applying for unemployment benefit, and more. Fur-
thermore, there was an opportunity for the government to provide com-
puting devices to every student in need but that plan turned out to be
unsuccessful.*®

There is much concern that many of the students will drop out be-
cause of the gaps in access to education and communication. There
will apparently be a very significant drop out of Arab Bedouin students
in the Nagab - 52% of Arab students are thinking of dropping their
studies because the online learning is almost impossible for them to
maintain and the university fees are too high for them to afford at the
moment.3! According to the evaluation of Dr. Sarab Abu-Rabia-Queder,
the inability of the state to provide timely solutions will result not only in
high dropout rates but also in irreversible consequences for the future
of the Arab Bedouin youth.*?
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In terms of health, medical services are gravely lacking in unrecog-
nised villages and, for most of the population, the clinics are remote and
inaccessible. MDA emergency services have no way of reaching large
parts of the unrecognised villages (as there are no paved roads) and,
in the absence of public transportation, distance is a major obstacle to
receiving medical treatment. Sanitary conditions are dire, particularly
due to the lack of running water and lack of sewage systems. The phys-
ical conditions of dwellings in the villages do not allow for real isolation.
For Arab Bedouin women, this becomes even more difficult as there are
currently no appropriate isolation facilities that are culture-sensitive
and cater to their needs.

One of the basic conditions for minimising inequality in health is
promoting cultural-specific access to information on the part of diverse
population groups and communities. While the primary national tool
for fighting the pandemic was initially based on active participation
and awareness of the population as to the risk of infection, critical in-
formation was not made sufficiently accessible. In the early weeks of
the COVID-19 crisis, the Ministry of Health exposed a lack of readiness
to convey organised messaging in Arabic. The budget allocated by the
Ministry of Health for Arabic-language campaigns was only 4.1 million
NIS, some 10% of the budget, while the Arabic-speaking sector com-
prises approximately 20% of Israel’s entire population.** Moreover, NCF
received reports of a shortage of Arabic-language telephone represent-
atives on MDA hotlines, which further limited Arabic speakers’ access to
healthcare services during the pandemic.** With the recent launch of a
vaccination campaign for populations at risk and healthcare workers in
Israel, only two locations are providing vaccinations in the Nagab: one in
Rahat and one in Beer Sheva.*®

With regard to appropriate isolation facilities for Arab Bedouin
women, the government has not found any appropriate and satisfactory
isolation solutions for Arab Bedouin living in the Nagab villages. Women
from these villages live in homes that offer no real isolation. As of the
end of December 2020, no isolation facilities had been established in
the Bedouin townships, and the offered solutions were unsuitable for
Muslim Bedouin women from the Nagab.
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International intervention: unresolved land claims
and home demolitions

On 12 October 2020, six UN Special Rapporteurs wrote to the Israeli gov-
ernment with concerns about the treatment of Bedouin communities.®®
Their statement expressed concern particularly at forced evictions and
home demolitions in the midst of the COVID-19 pandemic in the Nagab,
as well as the use of criminal and administrative sanctions against hu-
man rights defenders, including Sheikh Sayah Abu Madhi'm al-Turi and
other members of the family from Al-‘Aragib. As a result, they request-
ed information on measures provided by the government to protect the
residents of the villages and townships in relation to their health risk in
the context of the COVID-19 pandemic.®”

The conclusions of the UN Committee on the Elimination of Ra-
cial Discrimination,®*® published in January 2020, expressed concern
at house demolitions and the absence of meaningful participation
and consultation with Bedouin communities in the formulation of such
plans, affecting their access to land and property. The Committee
also expressed concern for the limited access to adequate housing,
water and sanitation facilities, electricity, and public transportation;*°
and commended several measures taken to improve the situation
of Bedouin people, including the adoption of the Socioeconomic De-
velopment Plan for Negev Bedouin (2017-2021), and to enhance their
educational opportunities and their access to public and social servic-
es. The Committee recommended resolving the pending land owner-
ship claims in a timely, transparent and effective manner; recognising
the unrecognised villages; taking all necessary measures to improve
their living conditions and halting house demolitions and evictions of
Bedouin from their ancestral lands.

It furthermore recommended that the State of Israel remove all
barriers faced by Bedouin women in terms of obtaining access to em-
ployment, education, health care and justice, and incorporate a minority
women's perspective into all gender-related policies and strategies. Re-
garding rights to education, work and health, the Committee expressed
its concern as to limitations in employment for the Bedouin commu-
nities, and recommended Israel address the high dropout of Bedouin
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students and the shortage of classrooms and kindergartens as well as
providing education and training for Arab Bedouin women, tailored to
their experience and level of job skill.

General outlook for 2021

Arab Bedouin students from unrecognised villages and townships were
harshly affected by the pandemic as remote learning was the only alter-
native offered by the government to continue education programmes
during the lockdown. There remains an enormous problem of equity,
however, since students who live in unrecognised villages in the Nagab
are at a severe disadvantage in remote instruction. Lacking Internet
connection, computer devices and electricity demonstrates that while
the pandemic clearly exacerbates this problem, it is not the cause. The
government needs to solve the equity problem permanently, not just
during the pandemic. The opportunity to mitigate the damage would
have entailed massive logistical issues in terms of distribution and con-
necting the Nagab's villages to the Internet but this is what responsive
governments do in times of crisis, although our politicians chose not to.

The government recently postponed a motion to vote on the res-
olution to establish three Bedouin villages that are still unrecognised:
‘Abdih, Rakhamah, and Khagim Zannih.“® This delay was due to the op-
position of most of the right-wing ministers and their demand to vote
through the establishment of 46 "“young Jewish settlements” (illegal
outposts) in the Occupied Territories of the West Bank, as the main
priority of national interest.” The ministers that disagreed with recog-
nising the Bedouin villages argued that the regularisation of a young
Jewish settlement on the West Bank that they had promoted recent-
ly had been blocked, and upheld that a government that approved the
regularisation of Bedouin villages in the Nagab but not that of a young
settlement in the Occupied Territories was in danger of losing its “right
to exist”. These governmental manoeuvres are based merely on politi-
cal interests rather than on the benefit of the Arab Bedouin Indigenous
people, who unfairly continue to experience a lack of water resources,
electricity, paved roads and basic services with which to carry out a dig-
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nified life. The decision not to recognise the Bedouin villages is evident-
ly intertwined with the next round of upcoming elections in Israel and
the inability of the government to reach an agreement.

Given the crisis in trust among the Bedouin society in the Nagab,
and as a result of the government’s eviction policy and negligence, only
15% of Arab Israelis aged 50 and over are getting vaccinated, compared
to 25.5% of non-Haredi Jews and 27.8% of ultra-Orthodox groups.*?
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